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REPORTS  OF  THE  DECISIONS 
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SUPREME  COURT  OF  THE  UNITED  STATES, 

OCTOBER  TERM,  1877. 


PsNSAGOLA  Telegraph  Cohpaky  t^.  Western  Uniok 
Telbgbaph  Company. 

1.  The  powers  conferred  upon  Congren  to  regalate  commerce  with  foreign 
nations  and  among  the  several  States,  and  to  establish  post-offices  and  pos^ 
roads,  are  not  confined  to  the  instmroentalities  of  commerce,  or  of  the  postal 
serrice  known  or  in  use  when  the  Constitution  was  adopted,  but  keep  pace 
with  the  progress  of  the  country,  and  adapt  themseWes  to  the  new  derelop- 
ments  of  time  and  circumstances. 

%  They  were  intended  for  the  goremment  of  the  business  to  which  they  relate, 
at  all  times  and  under  all  circumstances ;  and  it  is  not  only  the  right,  but  the 
duty,  of  Congress  to  take  care  that  intercourse  among  the  States  and  the 
transmission  of  intelligence  are  not  obstructed  or  unnecessarily  encumbered 
by  State  legislation. 

a  The  act  of  Congress  approred  July  24, 1866  (14  Stat.  221,  Rer.  Stat,  sect 
6268  €t  Meq.),  entitled  "An  Act  to  aid  in  the  construction  of  telegraph  lines, 
and  to  secure  to  the  government  the  use  of  the  same  for  postal,  military, 
and  other  purposes,''  so  far  as  it  declares  that  the  erection  of  telegraph  lines 
shall,  as  against  State  interference,  be  free  to  all  who  accept  its  terms  and 
conditions,  and  that  a  telegraph  company  of  one  State  shall  not,  after  ac- 
cepting them,  be  excluded  by  another  State  from  prosecuting  ita  business 
within  her  jurisdiction,  is  a  legitimate  regulation  of  commercial  intercourse 
among  the  States,  and  is  appropriate  legislation  to  execute  the  powers  of 
Congress  over  the  postal  service. 

4  Bor  is  it  limited  m  ita  operation  to  such  military  and  post  roads  as  are  npoo 
the  public  domain. 

▼OI.  TI.  I 
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2  Pensacola  Tel.  Co.  v.  West.,  etc.  Tel.  Co.     [Sup.  Ct. 

6.  The  statute  of  Florida  approved  Dec.  11, 1866,  so  far  at  it  grants  to  the  Pen-' 
sacola  Telegraph  Company  the  exclusive  right  of  establishing  and  main- 
taining lines  of  electric  telegraph  as  therein  specified,  is  in  conflict  with  that 
act,  and  tlierefore  inoperative  against  a  corporation  of  another  State  entitled 
to  the  privileges  which  that  act  confers. 

6  Without  deciding  whether,  in  the  absence  of  that  act,  the  legislation  of  Florida 
of  1874  would  have  been  sufficient  to  authorize  a  foreign  corporation  to 
construct  and  operate  a  telegraph  line  within  the  countiis  of  Escambia 
and  Santa  Rosa  in  that  State,  the  court  holds  that  a  telegraph  company 
of  another  State,  which  has  secured  a  right  of  way  by  private  arrange- 
ment with  the  owner  of  the  land,  and  duly  accepted  the  restrictions  and 
obligations  required  by  that  act,  cannot  be  excluded  by  the  Pensacola 
Telegraph  Company. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

In  1859,  an  association  of  persons,  known  as  the  Pensacola 
Telegraph  Company,  erected  a  line  of  electric  telegraph  upon 
the  right  of  way  of  the  Alabama  and  Florida  railroad,  from 
Pensacola,  in  Florida,  to  Pollard,  in  Alabama,  about  six  miles 
north  of  the  Florida  line.  The  company  operated  the  whole 
line  until  1862,  when,  upon  the  evacuation  of  Pensacola  by  vhe 
Confederate  forces,  the  wire  was  taken  down  for  twenty -three 
miles,  and  Cooper's  Station  made  the  southern  terminus.  In 
1864,  the  whole  was  abandoned,  as  the  section  of  the  country 
in  which  it  was  situated  had  fallen  into  the  possession  of  the 
United  States  troops. 

On  tlie  1st  of  December,  1866,  the  stockholders  met ;  and  it 
appearing  that  the  assets  of  the  company  were  insufficient  to 
rebuild  the  line,  a  new  association  was  formed  for  that  purpose, 
with  the  old  name,  and  new  stock  to  the  amount  of  $5,000 
subscribed.  A  resolution  was  adopted  by  the  new  company  to 
purchase  the  property  of  the  old,  at  a  valuation  put  upon  it  in 
a  report  submitted  to  the  meeting,  and  a  new  board  of  directors 
was  elected. 

A  meeting  of  the  directors  was  held  on  the  2d  of  January, 
186<),  at  which  the  president  reported  the  completion  of  the 
line  to  Pensacola,  and  a  resolution  was  adopted,  authorizing 
the  purchase  of  wire  for  its  extension  to  the  navy-yard.  The 
attorneys  of  the  company  were  also  instructed  to  prepare  a 
draft  of  a  charter,  to  be  presented  to  the  legislature  for  enact- 
ment. 
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On  the  24th  of  July,  1866,  Congress  passed  the  following 
act:  — 

**  An  Act  to  aid  in  the  construction  of  telegraph  lines,  and  to  secure 
to  the  government  the  use  of  the  same  for  postal,  military,  and 
other  purposes. 

^  Be  it  enacted  by  the  Senate  and  House  of  Representatives  ot 
the  United  States  of  America  in  Congress  assembled,  that  any 
telegraph  company  now  organized,  or  which  may  hereafter  be 
organized,  under  the  laws  of  any  State  in  this  Union,  shall  have  the 
right  to  construct,  maintain,  and  operate  lines  of  telegraph  through 
and  over  any  portion  of  the  public  domain  of  the  United  States, 
oyer  and  along  any  of  the  military  or  post  roads  of  the  United 
States  which  have  been  or  may  hereafter  be  declared  such  by  act 
of  Congress,  and  over,  under,  or  across  the  navigable  streams  or 
waters  of  the  United  States :  Provided',  that  such  lines  of  tele- 
graph shall  be  so  constructed  and  maintained  as  not  to  obstruct  the 
navigation  of  such  streams  and  waters,  or  interfere  with  the  ordi- 
nary travel  on  such  military  or  post  roads.  And  any  of  said  com- 
panies shall  have  the  right  to  take  and  use  from  such  public  lands 
the  necessary  stone,  timber,  and  other  materials  for  its  posts,  piers, 
stations,  and  other  needful  uses  in  the  construction,  maintenance, 
and  operation  of  said  lines  of  telegraph,  and  may  pre-empt  and  use 
such  portion  of  the  unoccupied  public  lands  subject  to  pre-emption 
through  which  its  said  lines  of  telegraph  may  be  located  as  may  be 
necessary  for  its  stations,  not  exceeding  forty  acres  for  each  station ; 
but  such  stations  shall  not  be  within  fifteen  miles  of  each  other. 

"Sect.  2.  And  be  it  further  enacted,  that  telegraphic  communi- 
cations between  the  several  departments  of  the  government  of  the 
United  States  and  their  officers  and  agents  shall,  in  their  transmis- 
sion over  the  lines  of  any  of  said  companies,  have  priority  over  all 
other  business,  and  shall  be  sent  at  rates  to  be  annually  fixed  by 
the  Postmaster-General. 

**  Sect.  3.  And  be  it  further  enacted,  that  the  rights  and  privi- 
leges hereby  granted  shall  not  be  transferred  by  any  company  act- 
ing under  this  act  to  any  other  corporation,  association,  or  person : 
Provided^  hotoever,  that  the  United  States  may  at  any  time  ader 
the  expiration  of  five  years  fix)m  the  date  of  the  passage  of  this  act, 
for  postal,  military,  or  other  purposes,  purchase  all  the  telegraph 
lines,  property,  and  effects  of  any  or  all  of  said  companies  at  an 
appraised  value,  to  be  ascertained  by  five  competent  disinterested 
persons,  two  of  whom  shall  be  selected  by  the  Postmaster-Oeneral 
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of  the  TTnited  States,  two  bj  the  oompany  interested,  and  one  by 
the  four  so  previously  selected. 

**  Sect.  4.  And  be  it  further  enacted,  that  before  any  telegrraph 
company  shall  exercise  any  of  the  powers  or  privileges  conferred 
by  this  act,  such  company  shall  file  their  written  acceptance  with 
the  Postmaster-General,  of  the  restrictions  and  obligations  required 
by  this  act.''    14  Stat.  221 ;  Rev.  Stat.,  sect  5263  et  seq. 

All  railroads  in  the  United  States  are  by  law  poat-roada. 
Rev.  Stat.,  sect.  8964;  17  Stat.  808,  sect.  201. 

On  the  11th  of  December,  1866,  the  legislature  of  Florida 
passed  an  act  incorporating  the  Pensacola  Telegraph  Company, 
and  granting  it  ^'  the  sole  and  exclusive  privilege  and  right  of 
establishing  and  maintaining  lines  of  electric  telegraph  in  the 
counties  of  Escambia  and  Santa  Rosa,  either  from  different  points 
within  said  counties,  or  connecting  with  lines  coming  into  said 
counties,  or  either  of  them,  from  any  point  in  this  [Florida]  of 
any  other  State."  The  capital  stock  was  fixed  at  $5,000,  with 
the  privilege  of  increasing  it  to  such  an  amount  as  might  be 
considered  necessary.  The  company  was  authorized  to  locate 
and  construct  its  lines  within  the  counties  named,  '^  along  and 
upon  any  public  road  or  highway,  or  across  any  water,  or  upon 
any  railroad  or  private  property  for  which  permission  shall  first 
have  been  obtained  from  the  proprietors  thereof."  In  this  act 
all  the  stockholders  of  the  new  association  which  had  rebuilt 
the  line  were  named  as  corporators.  No  meeting  of  the  di* 
rectors  was  held  until  Jan.  2,  1868,  when  the  secretary  was 
instructed  to  notify  the  stockholders  "  that  the  charter  dravm 
up  by  Messrs.  Campbell  &  Perry,  attorneys,  as  per  order  of 
board,  Jan.  2,  1866,"  had  been  passed. 

On  the  6th  of  June,  1867,  the  directors  of  the  defendant,  the 
Western  Union  Telegraph  Company,  a  New  York  corporation, 
passed  the  following  resolution,  which  was  duly  filed  with  the 
Postmaster-General :  — 

^^jResolvedy  that  this  company  does  hereby  accept  the  provisions 
of  the  act  of  Congress,  entitled  ^  An  Act  to  aid  in  the  construction 
of  telegraph  lines,  and  to  secure  to  the  government  the  use  of  the 
same  for  postal,  military,  and  other  purposes,'  approved  July  24, 
1866,  with  all  the  powers,  privileges,  restrictions,  and  obligations 
conferred  and  required  thereby ;  and  that  the  secretary  be,  and  he 
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IB  hereby,  antliorized  and  directed  to  file  this  resolution  with  the 
Postmaster-General  of  the  United  States,  duly  attested  by  the  aig- 
nature  of  the  acting  president  of  the  company  and  the  seal  of  the 
corporation,  in  compliance  with  the  fourth  section  of  said  act  of 
Congress." 

lu  1872,  the  property  of  the  Alabama  and  Florida  Railroad 
Coinpany,  including  its  right  of  way  and  railroad,  was  trans- 
ferred to  the  Pensacola  and  Louisville  Railroad  Company ;  and 
on  the  14th  of  February,  1878,  the  legislature  of  Florida  passed 
an  act,  which,  as  amended  Feb.  18,  1874,  authorized  the  last- 
named  company  ^'  to  construct,  maintain,  and  operate  a  tele- 
graph line  from  the  Bay  of  Pensacola  along  the  line  of  the  said 
(its)  road  as  now  located,  or  as  it  may  hereafter  be  located,  and 
along  connecting  roads  in  said  county  to  the  boundary  lines  of 
the  State  of  Alabama,  and  the  said  lines  may  connect  and  be 
consolidated  with  other  telegraph  companies  within  or  without 
the  State,  and  said  company  may  pledge,  mortgage,  lease,  sell, 
assign,  and  convey  the  property  appertaining  to  the  said  tele- 
graph lines,  and  the  rights,  privileges,  and  franchises  conferred 
by  this  act,  with  full  power  in  such  assignees  to  construct,  own, 
and  operate  such  telegraph  lines,  and  enjoy  all  the  privileges, 
rights,  and  franchises  conferred  by  this  act ;  but  in  such  case 
the  said  railroad  company  shall  be  responsible  for  the  proper 
performance  of  the  duties  and  obligations  imposed  by  this 
act." 

This  was  within  the  territory  embraced  by  the  exclusive 
grant  to  the  Pensacola  Telegraph  Company. 

On  the  24th  of  June,  1874,  the  Pensacola  and  Louisville 
Railroad  Company  granted  to  the  Western  Union  Telegraph 
Company  the  right  to  erect  a  telegraph  line  upon  its  right  of 
way,  and  also  the  rights  and  privileges  conferred  by  the  acts 
of  February,  1873  and  1874.  The  Western  Union  Company 
immediately  commenced  the  erection  of  the  line ;  but  before 
itB  completion,  to  wit,  July  27, 1874,  the  bill  in  this  case  was 
filed  by  the  Pensacola  Telegraph  Company  to  enjoin  the  work 
and  the  use  of  the  line,  on  account  of  the  alleged  exclusive 
right  of  that  company  under  its  charter.  Upon  the  hearing, 
a  decree  was  passed  dismissing  the  bill,  and  this  appeal  was 
taken. 


6  Pensagola  Tel.  Co.  v.  West.,  etc.  Tel.  Co.     [Sup.  Ct 

Mr.  Charles  W.  Janes^  for  the  appellant. 

Except  T^hen  prohibited  or  restricted  by  the  provisions  of  the 
State  Constitution,  the  legislature  can  grant  exclusive  privileges 
and  franchises  within  its  own  jurisdiction.  Cooley,  Const.  Lim. 
281 ;  Oibbons  v.  Ogden^  9  Wheat.  1 ;  West  River  Bridge  Co.  v. 
Dix  et  al.,  6  How.  507 ;  8.  C.  16.  Vt.  446 ;  The  Binghamton  BHdge^ 
8  Wall.  61 ;  ShoHer  v.  Smith,  9  Ga.  529 ;  The  Proprietors  of  the 
Piscataqua  Bridge  v.  The  New  Hampshire  Bridge  et  al.,  7  N.  H. 
85 ;  Boston  Water  Power  Co.  v.  Boston  ^  Lowell  Railroad  Cor* 
poration  et  ah,  23  Pick.  (Mass.)  860 ;  Boston  ^  Lowell  Rail- 
road Corporation  v.  Salem  ^  Lowell  Railroad  Co.  et  al.,  2  Gray 
(Mass.),  1 ;  California  Telegraph  Co.  v.  The  Atlantic  Telegraph 
Co.,  22  Cal.  398 ;  Hazen  et  al.  v.  The  Union  Bank  of  Tennes- 
see, 1  Sneed  (Tenn.),  115;  The  People  v.  Bowen,  80  Barb. 
(N.  Y.)  24 ;  Livingston  v.  Van  Ingen  et  al.,  9  Johns.  (N.  Y.) 
606;   Ogden  v.  Gibbons,  4  Johns.  (N.  Y.)  Ch.  150. 

In  Florida  there  were  no  such  restrictions  or  prohibitions. 
On  the  contrary,  by  the  express  terms  of  sect.  3,  art.  15,  of  her 
Constitution,  the  special  statute  of  Dec.  11, 1866,  incorporating 
the  appellant  and  granting  the  exclusive  privileges  which  are 
asserted  in  this  suit,  is  valid. 

That  statute  is  not  referred  to  in  that  of  Feb.  14,  1873,  or 
the  amendatory  act  of  1874,  and  is,  therefore,  not  repealed  by 
a  general  repealing  clause.  Crane  v.  Rider,  22  Mich.  822; 
State  V.  Mills,  34  N.  J.  L.  177 ;  State  v.  Brannin,  2  Zab.  (N.  J.) 
485 ;  Fostick  v.  Perrysburg,  14  Ohio  St.  474. 

The  said  statute  of  Dec.  11  is,  however,  a  contract  with  the 
State,  which  cannot  be  impaired  or  modified  without  the  com- 
pany's consent.  A  subsequent  statute  interfering  with  that  con- 
tract, or  the  rights  thereunder  vested,  is  inoperative  and  void. 
Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  618 ;  State 
Bank  of  Ohio  v.  Knoop,  16  How.  369 ;  Dodge  v.  Woohey,  18  id. 
881 ;  Jefferson  Branch  Bank  v.  Skelly,  1  Black,  436 ;  Franklin 
Branch  Bank  v.  The  State  of  Ohio,  id.  74 ;  The  Binghamton 
Bridge,  supra ;  Farrington  v.  Tennessee,  95  U.  S.  679. 

The  appellee  is  a  New  York  corporation ;  and,  in  the  absence 
of  any  legislation  of  Florida  empowering  it  to  exercise  its  cor- 
porate franchises  in  the  latter  State,  can  set  up  nothing  in  con- 
flict with  the  exclusive  rights  of  the  appellant  under  its  charter. 
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It  has  no  existence  or  rights  beyond  the  limits  of  the  State 
which  created  it,  except  by  the  comity  or  the  enabling  acts  of 
other  States.  The  Bank  of  Auffusta  v.  Uarle^  16  Pet.  619 ;  Ohio 
^  Mississippi.  Railroad  Co.  v.  Wheeler^  1  Black,  286 ;  Paul  v. 
Virffiniot  8  Wall.  168 ;  Liverpool  Insurance  Co,  v.  Massachur 
settSy  10  id.  666 ;  Railroad  Company  v.  Harris^  12  id.  66. 

The  act  of  1874,  under  which  the  appellee  claims  by  assign- 
ment from  the  Loaisville  &  Pensacola  Railroad  Company,  mast 
be  construed  with  reference  to  this  settled  principle.  The  as- 
signment was  not  effectual  to  transfer  any  franchise,  because 
the  assignee  was,  in  this  instance,  incompetent  to  take. 

The  act  of  Congress  of  July  24,  1866,  has  no  bearing  upon 
the  case.  It  is  in  substantially  the  same  terms  as  that  of  Aug. 
4, 1862,  10  Stat.  28,  which  grants  to  any  railroad,  plank-road, 
or  turnpike  company  the  right  of  way  through  the  public  lands, 
and  the  right  to  take  therefrom  earth,  stone,  or  wood,  for  the 
purpose  of  construction,  and  to  select  sites  for  depots  and  work- 
shops. It  extends,  on  certain  conditions,  efScient  aid  to  any 
telegraph  company  whose  authorized  lines  are  to  be  established 
oyer  the  public  domain.  If  it  can  be  construed  as  conferring 
upon  a  corporation  of  one  State  the  right  in  another  State  to 
do  certain  acts  and  enjoy  certain  privileges  in  connection  with 
that  domain,  the  indispensable  condition  is  necessarily  implied, 
that,  by  an  enabling  statute  of  such  other  State,  the  requisite 
capacity  to  do  the  acts  or  enjoy  the  privileges  within  her  limits 
has  been,  or  will  be,  bestowed  on  the  corporation.  It  does  not, 
proprio  vigore^  enlarge  the  corporate  powers  of  any  company,  or 
authorize  it  to  exercise  them  in  a  foreign  jurisdiction;  If  it 
attempted  to  do  so,  it  would,  to  that  extent,  be  clearly  void,  as 
an  assumption  of  a  power  which  has  been  wisely  and  to  the 
fullest  Extent  lodged  with  the  respective  States. 

But  if  the  appellee  was  a  Florida  corporation,  clothed  with 
undisputed  authority  to  establish  and  work  its  lines  within  the 
county  of  Escambia,  the  act  would  give  her  —  what  is  not  here 
in  issue  —  a  right  of  way  only  over  the  public  domain.  Con- 
gress did  not  possess,  and  could  not  grant,  more.  The  United 
States  acquires  no  proprietary  interest  in  any  railroad  by  de- 
claring it  a  post-road.  Dickey  v.  Maysville  ^  Lexington  Tumr 
pike  Road  Co.^  7  Dana  (Ky.),  118.     The  only  objects  thereby 
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ftttained  or  sought  are  the  aeourity  of  the  mail  and  the  proteotioA 
of  the  postal  service. 

Mr.  Perry  Belmont^  eantra. 

Telegraphing,  as  practised  by  the  respondent,  is  a  part  of  that 
intercourse  which  constitutes  commerce. 

Restrictions  upon  the  free  right  to  erect  and  maintain  tele- 
graph lines  operate  to  regulate  that  intercourse. 

Such  restrictions,  when  imposed  by  State  authority,  are  void, 
as  oontrayening  the  Constitution  of  the  United  States. 

The  act  of  the  legislature  of  Florida,  approved  Dec.  11, 1866, 
relied  on  by  the  appellant,  not  only  trespasses  upon  the  do- 
main of  Congress,  but  assumes  to  forbid  what  that  body  has 
authorized. 

The  question  concerning  the  power  of  Congress  to  enable  a 
corporation  to  exercise  its  franchises  in  a  State  other  than  that 
which  created  it,  is  not  necessarily  involved  in  determining  the 
rights  of  the  parties.  The  appellee  is  exercising  certain  fran- 
chises which  the  Pensacola  and  Louisville  Railroad  Company, 
pursuant  to  a  statute  of  Florida,  transferred  to  it  by  an  assign- 
ment, which,  except  within  the  territory  in  question,  it  must  be 
conceded,  was  as  valid  and  effectual  in  vesting  them  as  if  they 
had  been  immediately  derived  from  a  legislative  grant.  The 
landed  proprietors  have  granted  to  it  the  right  of  occupancy. 
It  is,  therefore,  lawfully  in  that  State,  and  has  established  con- 
nections there  with  its  lines  coming  from  other  States.  The 
case,  therefore,  turns  upon  the  single  point,  whether,  after  com- 
plying with  the  conditions  and  regulations  imposed  by  Con- 
gress, such  a  company  so  carrying  on  a  commercial  business 
may,  with  all  its  foreign  and  internal  connections,  be  excluded, 
at  the  instance  of  another  corporation,  from  certain  portions 
of  the  State. 

Mb.  Chief  Justigb  Waitb  delivered  the  opinion  of  the 
court. 

Congress  has  power  '^  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States  '*  (Const,  art.  1,  sect.  8,  par.  8) ; 
and  ^^  to  establbh  post-offices  and  post-roads  '*  (id.,  par.  7).  The 
Constitution  of  the  United  States  and  the  laws  made  in  puis 
suailce  thereof  are  the  supreme  law  of  the  land.    Art.  6,  par.  2. 
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A  law  of  Gongress  made  in  pursnance  of  the  Constitution 
pends  or  oyenrides  all  State  statutes  with  which  it  is  in  conflict. 

Since  the  case  of  Qibbans  v.  Ogden  (9  Wheat.  1),  it  has  nereY 
been  doubted  that  commercial  intercourse  is  an  element  of 
commerce  which  comes  within  the  regulating  power  of  Con- 
gress. Post-offices  and  post-roads  are  established  to  facilitate 
the  transmission  of  intelligence.  Both  commerce  and  the  postal 
service  are  placed  within  the  power  of  Congress,  because,  being 
national  in  their  operation,  they  should  be  under  the  protecting 
care  of  the  national  government. 

The  powers  thus  granted  are  not  confined  to  the  instrumen 
talities  of  commerce,  or  the  postal  service  known  or  in  use  when 
the  Constitution  was  adopted,  but  they  keep  pace  with  the 
progress  of  the  country,  and  adapt  themselves  to  the  new  devel- 
opments of  time  and  circumstances.  They  extend  from  the 
horse  with  its  rider  to  the  stage-coach,  from  the  sailing-vessel 
to  the  steamboat,  from  the  coach  and  the  steamboat  to  the  rail- 
road, and  from  the  railroad  to  the  tel^raph,  as  these  new  agen- 
cies are  successively  brought  into  use  to  meet  the  demands  of 
increasing  population  and  wealth.  They  were  intended  for  the 
government  of  the  business  to  which  they  relate,  at  all  times 
and  under  all  circumstances.  As  they  were  intrusted  to  the 
general  government  for  the  good  of  the  nation,  it  is  not  only 
the  right,  but  the  duty,  of  Congress  to  see  to  it  that  inter- 
4xmrse  among  the  States  and  the  transmission  of  intelligence 
are  not  obstructed  or  unnecessarily  encumbered  by  State  legis- 
lation. 

The  electric  telegraph  marks  an  epoch  in  the  progress  of 
time.  In  a  little  more  than  a  quarter  of  a  century  it  has 
ohanged  the  habits  of  business,  and  become  one  of  the  necessi- 
ties  of  commerce.  It  is  indispensable  as  a  means  of  inter-com 
mnnication,  but  especially  is  it  so  in  commercial  transactions. 
The  statistics  of  the  business  before  the  recent  reduction  in 
rates  show  that  more  than  eighty  per  cent  of  all  the  messages 
sent  by  telegraph  related  to  commerce.  Goods  are  sold  and 
money  paid  upon  telegraphic  orders.  Contracts  are  made  by 
telegraphic  correspondence,  cargoes  secured,  and  the  move- 
ment of  ships  directed.  The  telegraphic  announcement  of  the 
markets  abroad  regulates  prices  at  home,  and  a  prudent  mer> 
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chant  rarely  enters  upon  an  important  transacticm  without 
using  the  telegraph  freely  to  secure  information. 

It  is  not  only  important  to  the  people,  but  to  the  government. 
By  means  of  it  the  heads  of  the  departments  in  Washington  are 
kepi  in  close  communication  with  all  their  various  agencies  at 
home  and  abroad,  and  can  know  at  almost  any  hour,  by  inquiry, 
what  is  transpiring  anywhere  that  affects  the  interest  they  have 
in  charge.  Under  such  circumstances,  it  cannot  for  a  moment 
be  doubted  that  this  powerful  agency  of  commerce  and  inter- 
communication comes  within  the  controlling  power  of  Congress, 
certainly  as  against  hostile  State  legislation.  In  fact,  from  the 
beginning,  it  seems  to  have  been  assumed  that  Congress  might 
aid  in  developing  the  system ;  for  the  first  telegraph  line  of  any 
considerable  extent  ever  erected  was  built  between  Washington 
and  Baltimore,  only  a  little  more  than  thirty  years  ago,  with 
money  appropriated  by  Congress  for  that  purpose  (6  Stat.  618)  ; 
and  large  donations  of  land  and  money  have  since  been  made 
to  aid  in  the  construction  of  other  lines  (12  id.  489,  772;  18 
id.  365 ;  14  id.  292).  It  is  not  necessary  now  to  inquire  whether 
Congress  may  assume  the  telegraph  as  part  of  the  postal  ser- 
vice, and  exclude  all  others  from  its  use.  The  present  case  is 
satisfied,  if  we  find  that  Congress  has  power,  by  appropriate 
legislation,  to  prevent  the  States  from  placing  obstructions  in 
the  way  of  its  usefulness. 

The  government  of  the  United  States,  within  the  scope  of  its 
powers,  operates  upon  every  foot  of  territory  under  its  jurisdic- 
tion. It  legislates  for  the  whole  nation,  and  is  not  embarrassed 
by  State  lines.  Its  peculiar  duty  is  to  protect  one  part  of  the 
country  from  encroachments  by  another  upon  the  national 
rights  which  belong  to  all. 

The  State  of  Florida  has  attempted  to  confer  upon  a  single 
corporation  the  exclusive  right  of  transmitting  intelligence  by 
telegraph  over  a  certain  portion  of  its  territory.  This  embraces 
the  two  westernmost  counties  of  the  State,  and  extends  from 
Alabama  to  the  Gulf.  No  telegraph  line  can  cross  the  State 
from  east  to  west,  or  from  north  to  south,  within  these  counties, 
except  it  passes  over  this  territory.  Within  it  is  situated  an 
important  seaport,  at  which  business  centres,  and  with  which 
those  engaged  in  commercial  pursuits  have  occasion  more  or  less 
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to  communicate.  The  United  States  have  there  also  the  neces- 
sary machinery  of  the  national  government.  They  have  a  navy- 
yard,  forts,  custom-houses,  courts.  post-ofSces,  and  the  appropriate 
officers  for  the  enforcement  of  the  laws.  The  legislation  of  Flor- 
ida, if  sustained,  excludes  all  commercial  intercourse  by  telegraph 
between  the  citizens  of  the  other  States  and  those  residing  upon 
this  territory,  except  by  the  employment  of  this  corporation. 
Tlie  United  States  cannot  communicate  with  their  own  officers 
by  telegraph  except  in  the  same  way.  The  State,  therefore, 
clearly  has  attempted  to  regulate  commercial  intercourse  be- 
tween its  citizens  and  those  of  other  States,  and  to  control  the 
transmission  of  all  telegraphic  correspondence  within  its  own 
jurisdiction. 

It  is  unnecessary  to  decide  how  far  this  might  have  been  done 
if  Congress  had  not  acted  upon  the  same  subject,  for  it  has 
acted.  The  statute  of  July  24,  1866,  in  effect,  amounts  to  a 
prohibition  of  all  State  monopolies  in  this  particular.  It  sub- 
stantially declares,  in  the  interest  of  commerce  and  the  con- 
venient transmission  of  intelligence  from  place  to  place  by  the 
government  of  the  United  States  and  its  citizens,  that  the  erec- 
tion of  telegraph  lines  shall,  so  far  as  State  interference  is  con- 
cerned, be  free  to  all  who  will  submit  to  the  conditions  imposed 
by  Congress,  and  that  corporations  organized  under  the  laws  of 
one  State  for  constructing  and  operating  telegraph  lines  shall 
not  be  excluded  by  another  from  prosecuting  their  business 
within  its  jurisdiction,  if  they  accept  the  terms  proposed  by 
the  national  government  for  this  national  privilege.  To  this 
extent,  certainly,  the  statute  is  a  legitimate  riegulation  of  com- 
mercial intercourse  among  the  States,  and  is  appropriate  legis- 
lation to  carry  into  execution  the  powers  of  Congress  over  the 
postal  service.  It  gives  no  foreign  corporation  the  right  to 
enter  upon  private  property  without  the  consent  of  the  owner 
and  erect  the  necessary  structures  for  its  business ;  but  it  does 
provide,  that,  whenever  the  consent  of  the  owner  is  obtained,  no 
State  legislation  shall  prevent  the  occupation  of  post-roads  for 
telegraph  purposes  by  such  corporations  as  are  willing  to  avail 
themselves  of  its  privileges. 

It  is  insisted,  however,  that  the  statute  extends  only  to  such 
military  and  post  roads  as  are  upon  the  public  domain ;  but  this. 
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we  think,  is  not  so.  The  language  is,  ^^  Through  and  over  any 
portion  of  the  public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of  the  United  States 
which  have  been  or  may  hereafter  be  declared  such  by  act  of 
Congress,  and  over,  under,  or  across  the  navigable  streams  or 
waters  of  the  United  States."  There  is  nothing  to  indicate  an 
intention  of  limiting  the  efiFect  of  the  words  employed,  and  they 
are,  therefore,  to  be  given  their  natural  and  ordinary  signifiea- 
tion.  Read  in  this  way,  the  grant  evidently  extends  to  the 
public  domain,  the  military  and  post  roads,  and  the  navigable 
waters  of  the  United  States.  These  are  all  within  the  domin- 
ion of  the  national  government  to  the  extent  of  the  national 
powers,  and  are,  therefore,  subject  to  legitimate  congressional 
regulation.  No  question  arises  as  to  the  authority  of  Congress 
to  provide  for  the  appropriation  of  private  property  to  the  uses 
of  the  telegraph,  for  no  such  attempt  has  been  made.  The  use 
of  public  property  alone  is  granted.  If  private  property  is  re- 
quired, it  must^  so  far  as  the  present  legislation  is  concerned, 
be  obtained  by  private  arrangement  with  its  owner.  No  com- 
pulsory proceedings  are  authorized.  State  sovereignty  under 
the  Constitution  is  not  interfered  with.  Only  national  privi- 
leges are  granted. 

The  State  law  in  question,  so  far  as  it  confers  exclusive  rights 
upon  the  Pensacola  Company,  is  certainly  in  conflict  with  this 
legislation  of  Congress.  To  that  extent  it  is,  therefore,  inopera- 
tive as  against  a  corporation  of  another  State  entitled  to  the 
privileges  of  the  act  of  Congress.  Such  being  the  case,  the 
charter  of  the  Pensacola  Company  does  not  exclude  the  West- 
em  Union  Company  from  the  occupancy  of  the  right  of  way  of 
the  Pensacola  and  Louisville  Railroad  Company  under  the 
arrangement  made  for  that  purpose. 

We  are  aware  that,  in  Paid  v.  Virginia  (8  Wall.  168),  this 
court  decided  that  a  State  might  exclude  a  corporation  of  an- 
other State  from  its  jurisdiction,  and  that  corporations  are  not 
within  the  clause  of  the  Constitution  which  declares  that  '^  the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States."  Art.  4,  sect.  2. 
That  was  not,  however,  the  case  of  a  corporation  engaged  in 
interstate  commerce ;  and  enough  was  said  by  the  court  to  show. 
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that,  if  it  had  been,  very  different  questions  would  have  been 
presented.  The  language  of  the  opinion  is:  *^It  is  undoubtedly 
true,  as  stated  by  counsel,  that  the  power  conferred  upon  Con- 
gress to  regulate  commerce  includes  as  well  commerce  carried 
on  by  corporations  as  commerce  carried  on  by  individuals* 
.  .  .  This  state  of  facts  forbids  the  supposition  that  it  was  in* 
tended  in  the  grant  of  power  to  Congress  to  exclude  from  its 
control  the  commerce  of  corporations.  The  language  of  the 
grant  makes  no  reference  to  the  instrumentalities  by  which 
commerce  may  be  carried  on :  it  is  general,  and  includes  alike 
commerce  by  indiyiduals,  partnerships,  associations,  and  cor- 
porations. .  •  •  The  defect  of  the  argument  lies  in  the  character 
of  their  (insurance  companies)  business.  Issuing  a  policy  of 
insurance  is  not  a  transaction  of  commerce.  .  •  .  Such  con- 
tracts (policies  of  insurance)  are  not  inter-state  transactions, 
though  the  parties  are  domiciled  in  different  States." 

The  questions  thus  suggested  need  not  be  considered  now, 
because  no  prohibitory  legislation  is  relied  upon,  except  that 
which,  as  has  already  been  seen,  is  inoperative.  Upon  princi- 
ples of  comity,  the  corporations  of  one  State  are  permitted  to 
do  business  in  another,  unless  it  conflicts  with  the  law,  or  un- 
justly interferes  with  the  rights  of  the  citizens  of  the  State  into 
which  they  come.  Under  such  circumstances,  no  citizen  of  a 
State  can  enjoin  a  foreign  corporation  from  pursuing  its  busi- 
ness. Until  the  State  acts  in  its  sovereign  capacity,  individual 
citizens  cannot  complain.  The  State  must  determine  for  itself 
when  the  public  good  requires  that  its  implied  assent  to  the 
admission  shall  be  withdrawn.  Here,  so  far  from  withdrawing 
its  assent,  the  State,  by  its  legislation  of  1874,  in  effect,  invited 
foreign  telegraph  corporations  to  come  in.  Whether  that 
l^slation,  in  the  absence  of  congressional  action,  would  have 
been  sufficient  to  authorize  a  foreign  corporation  to  construct 
and  operate  a  line  within  the  two  counties  named,  we  need  not 
decide ;  but  we  are  clearly  of  the  opinion,  that,  with  such  action 
and  a  right  of  way  secured  by  private  arrangement  with  the 
owner  of  the  land,  this  defendant  corporation  cannot  be  ex- 
dnded  by  the  present  complainant. 

Decree  affirmed. 
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Mb.  Justice  Field  and  Mb.  Justice  Hunt  dissented. 

Mb.  Justice  Field.  I  am  compelled  to  dissent  from  the 
judgment  of  the  court  in  this  case,  and  from  the  reasons  upon 
which  it  is  founded ;  and  I  will  state  with  as  much  brevity  as 
possible  the  grounds  of  my  dissent. 

The  bill  was  filed  to  obtain  an  injunction  restraining  the  de- 
fendant from  erecting,  using,  or  maintaining  a  telegraph  line 
in  the  county  of  Escambia,  Florida,  on  the  ground  that,  by  a 
statute  of  the  State  passed  in  December,  1866,  the  complain- 
ant had  acquired  the  exclusive  right  to  erect  and  use  lines  of 
telegraph  in  that  county  for  the  period  of  twenty  yeara.  The 
court  below  denied  the  injunction  and  dismissed  the  bill,  upon 
the  ground  that  the  statute  was  in  conflict  with  the  act  of 
Congress  of  July  24,  1866,  entitled  ^^An  Act  to  aid  in  the 
construction  of  telegraph  lines,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  for  postal,  military,  and  other  pur- 
poses."    14  Stat.  221. 

The  statute  of  Florida  incorporated  the  Pensacola  Telegraph 
Company,  which  had  been  organized  in  December  of  the  pre- 
vious year,  and  in  terms  declared  that  it  should  enjoy  "the  sole 
and  exclusive  privilege  and  right  of  establishing  and  maintain 
ing  lines  of  electric  telegraph  in  the  counties  of  Escambia  and 
Santa  Rosa,  either  from  different  points  within  said  counties, 
or  connecting  with  lines  coming  into  said  counties,  or  either  of 
them,  from  other  points  in  this  or  any  other  State.'* 

Soon  after  its  organization,  and  in  1866,  the  company  erected 
a  line  of  telegraph  from  the  city  of  Pensacola,  through  the 
county  of  Escambia,  to  the  southern  boundary  of  Alabama,  a 
distance  of  forty-seven  miles,  which  has  since  been  open  and  in 
continuous  operation.  It  was  located,  by  permission  of  the 
Alabama  and  Florida  Railroad  Company,  along  its  line  of  rail- 
way. After  the  charter  was  obtained,  the  line  was  substan- 
tially rebuilt,  and  two  other  lines  in  the  county  were  erected 
by  the  company. 

Ill  February,  1878,  the  legislature  of  Florida  passed  an  act 
granting  to  the  Pensacola  and  Louisville  Railroad  Company, 
which  had  become  the  assignee  of  the  Alabama  and  Florida 
Railroad  Company,  the  right  to  construct  and  operate  telegraph 
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lines  upon  its  right  of  way  from  the  Bay  of  Pensaeola  to  the 
janction  of  its  road  with  the  Mobile  and  Montgomery  Railroad, 
and  to  connect  the  same  with  the  lines  of  other  companies. 
By  an  amendatory  act  passed  in  the  following  year  (February, 
1874),  the  railroad  company  was  authorized  to  construct  and 
operate  the  lines,  not  only  along  its  road  as  then  located,  but 
as  it  might  be  thereafter  located,  and  along  connecting  roads  in 
the  county,  to  the  boundary  of  Alabama,  and  to  connect  and 
consolidate  them  with  other  telegraph  companies,  and  to  sell 
and  assign  the  property  appertaining  to  them,  and  the  rights, 
privileges,  and  franchises  conferred  by  the  act ;  and  it  empow- 
ered the  assignee,  in  such  case,  to  construct  and  operate  the 
lines,  and  to  enjoy  these  rights,  privileges,  and  franchises. 

Under  this  amendatory  act,  and  soon  after  its  passage,  the 
railroad  company  assigned  the  rights,  privileges,  and  franchises 
thus  acquired  to  the  Western  Union  Telegraph  Company,  the 
defendant  herein,  a  corporation  created  under  the  laws  of  the 
State  of  New  York ;  which  at  once  proceeded  to  erect  a  line 
from  the  city  of  Pensaeola  to  the  southern  boundary  of  Ala- 
bama, along  the  identical  railway  on  which  the  complainant's 
line  was  erected  in  1866,  and  has  been  located  ever  since,  with 
the  avowed  intention  of  using  it  to  transmit  for  compensation 
messages  for  the  public  in  the  county  and  State.  By  the  erec- 
tion and  operation  of  this  line,  the  complainant  alleges  that  its 
property  would  become  valueless,  and  that  it  would  lose  the 
benefits  of  the  franchises  conferred  by  its  chai-ter. 

There  can  be  no  serious  question  that  the  State  of  Florida 
possessed  the  absolute  right  to  confer  upon  a  corporation  cre- 
ated by  it  the  exclusive  privilege  for  a  limited  period  to  con* 
struct  and  operate  a  telegraph  line  within  its  borders.  Its 
Constitution,  in  existence  at  the  time,  empowered  the  legislature 
to  grant  exclusive  privileges  and  franchises  to  private  corpora- 
tions for  a  period  not  exceeding  twenty  years.  The  exclusive- 
ness  of  a  privilege  often  constitutes  the  only  inducement  for 
undertakings  holding  out  little  prospect  of  immediate  returns. 
The  uncertainty  of  the  results  of  an  enterprise  will  often  deter 
^aipitalists,  naturally  cautious  and  distrustful,  from  making  an 
investment,  without  some  assurance  that,  in  case  the  business 
4)ecom6  profitable,  they  shall  not  encounter  the  danger  of  its 
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destruction  or  diminution  by  competition*  It  has,  therefore, 
been  a  common  practice  in  all  the  States  to  encourage  enter- 
prises having  for  their  object  the  promotion  of  the  public  good, 
such  as  the  construction  of  bridges,  turnpikes,  railroads,  and 
canals,  by  granting  for  limited  periods  exclusive  privil^es  in 
connection  with  them.  Such  grants,  so  far  from  being  deemed 
encroachments  upon  any  rights  or  powers  of  the  United  States, 
are  held  to  constitute  contracts,  and  to  be  within  the  protecting 
clause  of  the  Constitution  prohibiting  any  impairing  of  their 
obligation. 

The  grant  to  the  complainant  was  invaded  by  the  subsequent 
grant  to  the  Pensacola  and  Louisville  Railroad  Company.  If 
the  first  grant  was  valid,  the  second  was  void,  according  to  all 
the  decisions  of  this  court,  upon  the  power  of  a  State  to  impair 
its  grant,  since  the  Dartmouth  College  Case.  The  court  below 
did  not  hold  otherwise,  and  I  do  not  understand  that  a  different 
view  IS  taken  here ;  but  it  decided,  and  this  court  sustains  the 
decision,  that  the  statute  making  the  first  grant  was  void,  by 
reason  of  its  conflict  with  the  act  of  Congress  of  July  24, 
1866. 

With  all  deference  to  my  associates,  I  cannot  see  that  the 
act  of  Congress  has  any  thing  to  do  with  the  case  before  us. 
In  my  judgment,  it  has  reference  only  to  telegraph  lines  over 
and  along  military  and  post  roads  on  the  public  domain  of  the 
United  States.  The  title  of  the  act  expresses  its  purpose; 
namely,  *^  To  aid  in  the  construction  of  telegraph  lines,  and  to 
secure  to  the  government  the  use  of  the  same  for  postal,  mili- 
tary, and  other  purposes."  The  aid  confeiTed  was  the  grant 
of  a  right  of  way  over  the  public  domain ;  the  act  does  not 
propose  to  give  aid  in  any  other  way.  Its  language  is,  that 
any  telegraph  company  organized  under  the  laws  of  a  State 
^^  shall  have  the  right  to  construct,  maintain,  and  operate  lines 
of  telegraph  through  and  over  any  portion  of  the  public  do- 
main, over  and  along  any  of  the  military  and  post  roads  which 
have  been  or  may  hereafter  be  declared  such  by  act  of  Con- 
gress, and  over  and  across  the  navigable  streams  or  voters  of 
the  United  States."  The  portion  of  the  public  domain  which 
may  be  thus  used  is  designated  by  reference  to  the  military 
and  post  roads  upon  it.     Were  there  any  doubt  that  this  is  the 
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eorrect  construction  of  the  act,  the  provision  which  follows  in 
the  same  section  would  seem  to  remove  it ;  namely,  that  any  of 
the  said  companies  shall  ^'  have  the  right  to  take  and  use  from 
9ueh  pttblie  lands  the  necessary  stone,  timber,  and  other  mate> 
rials  for  its  posts,  piers,  stations,  and  other  needfal  uses  in  the 
construction,  maintenance,  and  operation  of  said  lines  of  tele- 
graph, and  may  pre-empt  and  use  such  portion  of  the  unocet^ 
pied  ptiblic  land%y  subject  to  pre-emption,  through  which  its 
said  lines  of  tel^raph  may  be  located,  as  may  be  necessary  for 
its  stations,  not  exceeding  forty  acres  for  eUch  station,  but  such 
sections  shall  not  be  within  fifteen  miles  of  each  other.*'  In 
the  face  of  this  language,  the  Italics  of  which  are  mine,  there 
ought  not  to  be  a  difference  of  opinion  as  to  the  object  of  the 
act,  or  as  to  its  construction.  The  conclusion  reached  by  the 
majority  of  the  court  not  only  overlooks  this  language,  but 
implies  that  Congress  intended  to  give  aid  to  the  telegraph 
companies  of  the  country,  —  those  existing  or  thereafter  to  be 
created,  — not  merely  by  allowing  them  to  construct  their  lines 
over  and  along  post-roadiTupon  the  public  lands,  but  also  over 
and  along  such  roads  within  the  States  which  are  not  on  the 
public  lands,  where,  heretofore,  it  has  not  been  supposed  that 
it  could  rightfully  exercise  any  power. 

The  only  military  roads  belonging  to  the  United  States 
within  the  States  are  in  the  military  reservations;  and  to  them 
the  act  obviously  does  not  apply.  And  there  are  no  post-roads 
belonging  to  the  United  States  within  the  States.  The  roads 
upon  which  the  mails  are  carried  by  parties,  under  contract 
with  the  government,  belong  either  to  the  States,  or  to  indi- 
viduals, or  to  corporations,  and  are  declared  post-roads  only  to 
protect  the  carriers  from  being  interfered  with,  and  the  mails 
from  being  delayed  in  their  transportation,  and  the  postal  ser- 
vice from  frauds.  The  government  has  no  other  control  over 
them.  It  has  no  proprietary  interest  in  them  or  along  them  to 
bestow  upon  any  one«  It  cannot  use  them,  without  paying  the 
tolls  chargeable  to  individuals  for  similar  uses ;  it  cannot  pre- 
vent the  State  from  changing  or  discontinuing  them  at  its 
pleasuro ;  and  it  can  acquire  no  ownership  or  property  interest 
in  them,  except  in  the  way  in  which  it  may  acquire  any  other 
property  in  the  States, — namely,  by  purohase,  or  by  appropria- 
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tidn  upon  making  just  compensation.     Diekey  v.  Turnpike  Road 
Co.,  7  Dana  (Ky.),  118. 

The  public  streets  in  some  of  our  cities  are  post-roads,  under 
the  declaration  of  Congress  (Rev.  Stat.,  sect.  8964) ;  and  it 
would  be  a  strange  thing  if  telegraph  lines  could  be  erected 
by  a  foreign  corporation  along  such  streets  without  the  consent 
of  the  municipal  and  State  authorities,  and,  of  course,  without 
power  on  their  part  to  regulate  its  charges  or  control  its  man- 
agement. Yet  the  doctrine  asserted  by  the  majority  of  the 
court  goes  to  this  length :  that,  if  the  owners  of  the  property 
along  the  streets  consent  to  the  erection  of  such  lines  by  a 
foreign  corporation,  the  municipality  and  the  State  are  power- 
less to  prevent  it,  although  the  exclusive  right  to  erect  them 
may  have  been  granted  by  the  State  to  a  corporation  of  its  own 
creation. 

If  by  making  a  contract  with  a  party  to  carry  the  mails  over 
a  particular  road  in  a  State,  which  thus  becomes  by  act  of 
Congress  for  that  purpose  a  post-road,  Congress  acquires  such 
rights  with  respect  to  the  road  that  it  can  authorize  corpora- 
tions of  other  States  to  construct  along  and  over  it  a  line  of 
telegraph,  why  may  it  not  authorize  them  to  construct  along 
the  road  a  railway,  or  a  turnpike,  or  a  canal,  or  any  other 
work  which  may  be  used  for  the  promotion  of  commerce  ?  If 
the  authority  exist  in  the  one  case,  I  cannot  see  why  it  does 
not  equally  exist  in  the  other.  And  if  Congress  can  authorize 
the  corporations  of  one  State  to  construct  telegraph  lines  and 
railways  in  another  State,  it  must  have  the  right  to  authorize 
them  to  condemn  private  property  for  that  purpose.  The  act 
under  consideration  does  not,  it  is  true,  provide  for  such  con- 
denmation ;  but  if  the  right  exist  to  authorize  the  construction 
of  the  lines,  it  cannot  be  defeated  from  the  inability  of  the  cor- 
porations to  acquire  the  necessary  property  by  purchase.  The 
power  to  grant  implies  a  power  to  confer  all  the  authority 
necessary  to  make  the  grant  effectual.  It  was  for  a  long  time 
a  debated  question  whether  the  United  States,  in  order  to 
obtain  property  required  for  their  own  purposes,  could  exercise 
the  right  of  eminent  domain  within  a  State.  It  has  been 
decided,  only  within  the  past  two  years,  that  the  government, 
if  such  property  cannot  be  obtained  by  purchase,  may  appro- 
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priate  it,  upon  making  just  compensation  to  the  owner,  KoU  y. 
United  States^  91  U.  S.  367 ;  but  never  has  it  been  suggested 
that  the  United  States  could  enable  a  corporation  of  one  State 
to  condemn  property  in  another  State,  in  order  that  it  might 
transact  its  private  business  there. 

We  are  not  called  upon  to  say  that  Congress  may  not  con- 
stmct  a  railroad  as  a  posv-ro^d,  or  erect  for  postal  purposes  a 
telegraph  line.  It  may  be  that  the  power  to  establish  post- 
roads  is  not  limited  to  designating  the  roads  which  shall  be 
used  as  postal  routes,  —  a  limitation  which  has  been  assei*ted 
by  eminent  jurists  and  statesmen.^  If  it  be  admitted  that  the 
power  embraces  also  the  construction  of  such  roads,  it  does  not 
follow  that  Congress  can  authorize  the  corporation  of  one  State 
to  construct  and  operate  a  railroad  or  telegraph  line  in  another 
State  for  the  transaction  of  private  business,  or  even  to  exist 
there,  without  the  permission  of  the  latter  State.  By  reason  of 
its  previous  grant  to  the  complainant,  Florida  was  incompetent 
to  give  such  permission  to  the  assignor  of  the  defendant,  or  to 
any  other  company,  to  construct  a  telegraph  line  in  the  county 
of  Escambia.  The  act  of  the  State  of  Feb.  3, 1874,  in  the  face 
of  this  grant,  can  only  be  held  to  authorize  the  construction  of 
tel^;raph  lines  by  different  companies  in  other  counties.  If, 
therefore,  the  defendant  has  any  rights  in  that  county,  they  are 
derived  solely  from  the  act  of  Congress. 

A  corporation  can  have  no  legal  existence  beyond  the  limits 
of  the  sovereignty  which  created  it.  In  Bank  of  Auguita  v. 
Earle  (18  Pet.  619),  it  was  said  by  this  court  that  f*  it  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another 
sovereignty."  And  in  Paul  v.  Virginia  (8  Wall.  168),  we  added, 
that  *Hhe  recognition  of  its  existence  even  by  other  States,  and 
the  enforcement  of  its  contracts  made  therein,  depend  purely 
upon  the  comity  of  those  States,  —  a  comity  which  is  never  ex- 
tended where  the  existence  of  the  corporation  or  the  exercise 
of  its  powers  is  prejudicial  to  their  interests  or  repugnant  to 
their  policy.  Having  no  absolute  right  of  recognition  in  other 
States,  but  depending  for  such  recognition  and  the  enforce- 

*  Elliott's  Debates,  edition  of  1836, 433,  487 ;  Views  of  President  Monroe  ao- 
oompanying  his  veto  message  of  May  4, 1822 ;  Views  of  Judge  McLean  in  btf 
dlwenting  opinkm  in  the  Wheeling  Bridqe  Caae,  18  How.  441,  442. 
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ment  of  its  contracts  upon  their  assent,  it  follows,  as  a  matter 
of  course,  that  such  assent  may  be  granted,  upon  such  terms  and 
conditions  as  those  States  may  think  proper  to  impose.  They 
may  exclude  the  foreign  corporation  entirely,  they  may  restrict 
its  business  to  particular  localities,  or  they  may  exact  such  se- 
curity for  the  performance  of  its  contracts  with  their  citizens 
as  in  their  judgment  will  best  promote  the  public  interest.  The 
whole  matter  rests  in  their  discretion."  If,  therefore,  foreign 
corporations  can  exist  in  the  State  of  Florida,  and  do  business 
there  by  the  authority  of  Congress,  it  must  be  because  Congress 
can  create  such  corporations  for  local  business,  —  a  doctrine  to 
which  I  cannot  assent,  and  which  to  my  mind  is  pregnant  with 
evil  consequences. 

In  all  that  has  been  said  of  the  importance  of  the  telegraph 
as  a  means  of  intercourse,  and  of  its  constant  use  in  commercial 
transactions,  I  fully  concur.  Similar  language  may  be  used 
with  regard  to  railways;  indeed,  of  the  two,  the  railway  is 
much  the  more  important  instrument  of  commerce.  But  it  is 
difficult  to  see  how  from  this  fact  can  be  deduced  the  right  of 
Congress  to  authorize  the  corporations  of  one  State  to  enter 
within  the  borders  of  another  State  and  construct  railways  and 
telegraph  lines  in  its  dififerent  counties  for  the  transaction  of 
local  business.  The  grant  to  the  complainant  in  no  way  inter- 
feres with  the  power  of  Congress,  if  it  possess  such  power,  to 
construct  telegraph  lines  or  railways  for  postal  service  or  for 
military  purposes,  or  with  its  power  to  regulate  commerce 
between  the  States.  The  imputation  that  Florida  designed  by 
the  grant  to  obstruct  the  powers  of  Congress  in  these  respects 
IS  not  warranted  by  any  thing  in  her  statute.  A  like  imputa- 
tion, and  with  equal  justice,  might  be  made  against  every  State 
in  the  Union  which  has  authorized  the  construction  of  a  rail- 
way or  telegraph  line  in  any  one  of  its  counties,  with  a  grant 
of  an  exclusive  right  to  operate  the  road  or  line  for  a  limited 
period.  It  is  true  the  United  States,  equally  with  their  citi- 
zens, may  be  obliged  in  such  cases  to  use  the  road  or  line  ;  but 
it  has  not  heretofore  been  supposed  that  this  fact  impaired  the 
right  of  the  State  to  make  the  grant.  When  the  general  gov- 
ernment desires  to  tittnsact  business  within  a  State,  it  necessarily 
makes  use  of  the  highways  and  modes  of  transit  provided  undev 
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Ibe  laws  of  the  State,  in  the  absence  of  those  of  its  own 
creation. 

The  position  advanced,  that  if  a  corporation  be  in  any  way 
engaged  in  commerce  it  can  enter  and  do  business  in  another 
State  without  the  latter's  consent,  is  novel  and  startling. 
There  is  nothing  in  the  opinion  in  PaiU  v.  Virginia  which 
gives  any  support  to  it.  The  statute  of  Virginia,  which  was 
under  consideration  in  that  case,  provided  that  no  insurance 
company  not  incoi-pomted  under  its  laws  should  do  business 
within  the  State,  without  previously  obtaining  a  license  for  that 
purpose;  and  that  it  should  not  receive  such  license  until  it  had 
deposited  with  the  treasurer  of  the  State  bonds  of  a  specified 
character  to  an  amount  varying  from  (30,000  to  $50,000.  No 
such  deposit  was  required  of  insurance  companies  incorporated 
by  the  State  for  carrying  on  their  business  within  it ;  and  in 
that  case  the  validity  of  the  discriminating  provisions  of  the 
statute,  between  the  corporations  of  the  State  and  those  of 
other  States,  was  assailed.  It  was  contended,  among  other 
things,  that  the  statute  was  in  conflict  with  the  power  vested 
in  Congress  to  regulate  commerce  among  the  several  States ; 
that  the  power  included  commerce  carried  on  by  corporations 
as  well  as  that  carried  on  by  individuals ;  and  that  the  issuing 
of  a  policy  of  insurance  upon  property  in  one  State  by  a  corpo- 
ration of  another  State  was  a  transaction  of  inter-state  com- 
merce. The  court  replied,  that  it  was  true  that  the  language 
of  the  grant  to  Congress  made  no  reference  to  the  instrumen- 
talities by  which  commerce  might  be  carried  on ;  that  it  was 
genei*al,  and  included  alike  commerce  by  individuals,  partner- 
ships, associations,  and  corporations ;  and  that,  therefore,  there 
was  nothing  in  the  fact,  that  the  insurance  companies  of  New 
York  were  corporations,  which  impaired  the  argument  of  coun- 
sel, but  that  its  defect  lay  in  the  character  of  the  business ; 
that  issuing  a  policy  of  insurance  was  not  a  transaction  of 
commerce ;  that  the  policies  were  mere  contracts  of  indemnity 
against  loss  by  fire,  and  not  articles  of  commerce  in  any  proper 
meaning. of  the  term.  In  other  words,  the  court  held  that  the 
power  of  Congress  to  regulate  commerce  was  not  affected  by 
the  fact  that  such  commerce  was  carried  on  by  corporations, 
bat  that  a  contract  of  insurance  made  by  a  corporation  of  one 
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State  upon  property  in  another  State  was  not  a  transaction  of 
inter-state  commerce.  It  would  have  been  outside  of  the  case 
for  the  court  to  have  expressed  an  opinion  as  to  the  power  of 
Congress  to  authorize  a  foreign  corporation  to  do  business  in  a 
State,  upon  the  assumption  that  issuing  a  policy  of  insurance 
was  a  commercial  transaction.  And  it  is  impossible  to  see  any 
bearing  of  the  views,  which  were  expressed,  upon  the  doctrine 
advanced  here,  that  a  corporation  of  one  State,  in  any  way 
engaged  in  commerce,  can  enter  another  State  and  do  business 
there  without  the  latter's  consent.  Let  this  doctrine  be  once 
established,  and  the  gi*eater  part  of  the  trade  and  commerce 
of  every  State  will  soon  be  carried  on  by  corporations  created 
without  it.  The  business  of  the  country  is  to  a  large  extent 
conducted  or  controlled  by  corporations  ;  and  it  may  be,  as  was 
said  by  this  court  in  the  case  referred  to,  *'of  the  highest 
public  interest  that  the  number  of  corporations  in  the  State 
should  be  limited,  that  they  should  be  required  to  give  pub- 
licity to  their  transactions,  to  submit  their  affairs  to  proper 
examination,  to  be  subject  to  forfeiture  of  their  corporate  rights 
in  case  of  mismanagement,  and  that  their  officers  should  be 
held  to  a  strict  accountability  for  the  manner  in  which  the 
business  of  the  corporations  is  managed,  and  be  liable  to  sum- 
mary removal."  All  these  guards  against  corporate  abuses  the 
State  would  be  incapable  of  taking  against  a  corporation  of 
another  State  operating  a  railway  or  a  telegraph  line  within 
its  borders  under  the  permission  of  Congress,  however  extor- 
tionate its  charges  or  corrupt  its  management.  The  corporation 
might  have  a  tariff  of  rates  and  charges  prescribed  by  its  char- 
ter, which  would  be  beyond  the  control  of  the  State ;  and  thus, 
by  the  authority  of  Congress,  a  State  might  be  reduced  to  the 
condition  of  having  the  rates  of  charges  for  transportation  of 
persons  and  freight  and  messages  within  its  borders  regulated 
by  another  State.  Indeed,  it  is  easy  to  see  that  there  veill 
remain  little  of  value  in  the  reserved  rights  of  the  States,  if  the 
doctrine  announced  in  this  case  be  accepted  as  the  law  of  the 
land. 

The  power  vested  in  Congress  to  regulate  commerce  "among 
the  several  States  "  does  not  authorize  any  interference  veith  tlie 
commerce  which  is  carried  on  entirely  within  a  State.     "  Com- 
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prehensive  as  the  word  ^  among'  is,"  says  Chief  Justice  Marshall, 
**  it  may  very  properly  be  restricted  to  that  commerce  which 
concerns  more  States  than  one  ; "  and  **•  the  completely  internal 
commerce  of  a  State,  then,  may  be  considered  as  reserved  for 
the  State  itself."  Gibbons  v.  Ogden,  9  Wheat.  194,  195.  That 
commerce  embraces  the  greater  part  of  the  business  of  every 
State.  Every  one  engaged  in  the  transportation  of  property  or 
persons,  or  in  sending  messages,  between  different  points  within 
the  State,  not  destined  to  points  beyond  it,  or  in  the  purchase  oi 
sale  of  merchandise  within  its  borders,  is  engaged  in  its  com- 
merce; and  the  doctrine  that  Congress  can  authorize  foreign 
corporations  to  enter  within  its  limits  and  participate  in  this 
commerce  without  the  State's  consent  is  utterly  subversive  of 
our  system  of  local  State  government.  State  control  in  local 
matters  would  thus  be  impossible. 

The  late  war  was  carried  on  at  an  enormous  cost  of  life  and 
property,  that  the  Union  might  be  preserved ;  but,  unless  the 
independence  of  the  States  within  their  proper  spheres  be  also 
preserved,  the  Union  is  valueless.  In  our  form  of  government, 
the  one  is  as  essential  as  the  other ;  and  a  blow  at  one  strikes 
both.  The  general  government  was  formed  for  national  pur^ 
poses,  principally  that  we  might  have  within  ourselves  uniform- 
ity of  commercial  regulations,  a  common  currency,  one  postal 
system,  and  that  the  citizens  of  the  several  States  might  have  in 
each  equality  of  right  and  privilege ;  and  that  in  our  foreign 
relations  we  might  present  ourselves  as  one  nation.  But  the 
protection  and  enforcement  of  private  rights  of  both  persons 
and  property,  and  the  regulation  of  domestic  affairs,  were  left 
chiefly  with  the  States ;  and,  unless  they  are  allowed  to  remain 
there,  it  will  be  impossible  for  a  country  of  such  vast  dimensions 
as  ours — with  every  variety  of  soil  and  climate,  creating  differ- 
ent pursuits,  and  conflicting  interests  in  different  sections  —  to 
be  kept  together  in  peace.  As  long  as  the  general  government 
confines  itself  to  its  great  but  limited  sphere,  and  the  States 
are  left  to  control  their  domestic  affairs  and  business,  there  can 
be  no  ground  for  public  unrest  and  disturbance.  Disquiet  can 
only  arise  from  the  exercise  of  ungranted  powers. 

Over  no  subject  is  it  more  important  for  the  interests  and 
welfare  of  a  State  that  it  should  have  control,  than  over  corpo- 
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rations  doing  business  within  its  limits.  By  the  decision  noir 
rendered,  congressional  legislation  can  take  this  control  from 
the  State,  and  even  thrust  within  its  borders  corporations  of 
other  States  in  no  way  responsible  to  it.  It  seems  to  me  that,  in 
this  instance,  the  court  has  departed  from  long-established  doo- 
trines,  the  enforcement  of  which  \&  of  vital  importance  to  the 
efficient  and  harmonious  working  of  our  national  and  State 
governments. 

Mr.  Justice  Hunt.  I  dissent,  on  the  ground  that  the  act 
of  Congress  was  intended  only  to  apply  to  telegraph  lines  con- 
structed upon  the  public  domain. 

Mb.  Justice  Haklan  did  not  sit  in  this  case,  nor  take  any 
part  in  deciding  it. 


Jones  v.  Ukited  States. 

L  In  an  executory  contract  for  the  manufacture  of  goods,  and  their  delirefy  on 
a  specified  day,  no  right  of  property  passes  to  the  rendee ;  and,  time  being 
of  tlie  essence  of  the  contract,  he  is  not  bound  to  accept  and  pay  for  them, 
unless  they  are  delivered  or  tendered  on  tliat  day. 

%,  The  court  below  having  found  that  the  goods  had  not  been  delivered  or  ten- 
dered at  the  stipulated  time,  nor  an  extension  of  time  for  the  performance 
of  the  contract  granted,  and  there  being  nothing  in  the  case  to  warrant  the 
contractor  in  assuming  that  any  indulgence  would  be  allowed,  the  United 
States  was  not  estopped  from  settmg  up  that  when  the  goods  were  tendered 
the  contract  was  at  an  end. 

Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  JameB  Lowndes^  for  the  appellant. 
2%«  Solicitor' Q-eneral^  contra. 

Mb.  Justice  Cliffobd  delivered  the  opinion  of  the  court. 

Time  is  usually  of  the  essence  of  an  executory  contract  for 
the  sale  and  subsequent  delivery  of  goods,  where  no  right  of 
property  in  the  same  passes  by  the  bai^in  from  the  vendor  to 
the  purchaser ;  and  the  rule  in  such  a  case  is,  that  the  purchaser 
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18  not  bound  to  accept  and  pay  for  the  goods,  unless  the  same 
are  delivered  or  tendered  on  the  day  specified  in  the  contract. 
Addison,  Contr.  185 ;  Goth  v.  Lees,  3  H.  &  C.  558 ;  Codding- 
ton  Y.  Paleologo,  Law  Rep.  2  Exch.  196. 

Articles  of  agreement  were  made  June  1, 1864,  between  an 
assistant^uartermaster  of  the  army  and  the  petitioner,  who 
contracted  to  manufacture  and  deliver  at  the  clothing  depot  of 
the  army  in  Cincinnati,  by  or  before  the  15th  of  December 
then  next,  two  hundred  thousand  yards  of  dark-blue  uniform- 
cloth;  and  it  was  agreed  that  deliveries  under  the  contract 
should  be  made  as  follows :  five  thousand  yards  in  June,  twenty- 
five  thousand  yards  in  July,  twenty-five  thousand  yards  in 
August,  thirty-five  thousand  yards  in  September,  fifty  thousand 
yards  in  October,  fifty  thousand  yards  in  November,  and  ten 
thousand  yards  on  or  before  the  15th  of  December  in  the  same 
year. 

Other  persons  were  interested  with  him  In  the  contract  at 
the  time  it  was  made ;  but  one  after  another  retired,  until  the 
petitioner  is  the  only  one  that  retains  any  interest.  His  claim 
is  fully  set  forth  in  his  petition. 

Certain  instalments  of  the  cloth  were  delivered,  for  which 
the  United  States  paid  the  contract  price,  excepting  ten  per 
cent  reserved  by  the  United  States,  pursuant  to  the  written 
contract.  Neither  party  complains  of  any  default  prior  to 
August  of  that  year,  when  the  mill  in  which  the  cloths  were 
manufactured  was  destroyed  by  fire,  and  the  petitioner,  in  con- 
sequence of  the  loss,  failed  to  make  the  deliveries  of  the  cloth 
as  the  contract  required;  and  the  assistant-quartermaster  called 
his  attention  to  the  fact,  and  notified  the  sureties  that  he  should 
proceed  against  their  principal  for  his  delinquency. 

Unable  to  fulfil  the  terms  of  the  conti-act,  he  applied  by  lettei 
to  the  person  in  charge  of  the  depot  to  be  released  from  the 
obligation,  and  for  the  payment  of  the  reserved  ten  per  cent. 
Being  unsuccessful  in  that  application,  he  visited  Washington, 
for  the  purpose  of  applying  to  the  department  to  be  released 
from  the  unfinished  part  of  his  conti*act ;  and  with  that  view 
•ought  an  interview  with  the  quartermaster-general,  who  r^ 
fennd  him  to  the  head  of  the  bureau  of  clothing,  where  he  was 
told  tliat  there  was  no  power  out  of  Congi^ess  to  release  him, 
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and  that  he  must  furnish  the  goods.  Had  the  conversation 
between  the  parties  stopped  there,  the  ease  would  be  destitute 
of  any  color  of  equity ;  but  the  finding  of  the  court  below  shows 
that  the  head  of  the  bureau  remarked^  that,  upon  application 
to  the  assistant-quartermaster,  sufficient  time  would  be  allowed 
to  deliver  the  goods. 

Though  told  that  there  was  no  power  out  of  Congress  to 
release  him  from  his  contract,  he  procured  the  necessary  quan- 
tity of -such  cloth  to  be  manufactured,  and  applied  by  letter  to 
the  assistant-quartermaster  for  leave  to  complete  the  contract, 
who  referred  the  letter  to  the  quartermaster-general  for  deci- 
sion ;  and  his  reply  to  the  petitioner,  as  given  in  the  findings, 
was,  that  he  could  not  authorize  the  release  from  contracts,  nor 
the  extension  of  time  for  the  delivery  of  articles  under  a  con- 
tract, nor  any  action  whatever  not  in  accordance  with  their 
terms  and  conditions. 

Prices  in  the  market  fell  one-half  ;  but  the  petitioner  tendered 
the  cloths  to  the  assistant-quartermaster,  who  refused  to  receive 
the  same,  because  the  time  for  deliveries  under  the  contract  had 


Damages  are  claimed  by  the  petitioner,  upon  the  ground  that 
the  time  for  the  delivery  of  the  cloths,  as  specified  in  the  con- 
tract, was  extended :  but  the  Court  of  Claims  decided  that  the 
theory  of  fact  involved  in  the  defence  was  not  proved ;  that  the- 
remarks  of  the  head  of  the  bureau  of  clothing  were  not  sufficient 
to  support  that  theory,  as  they  might  not  imply  any  thing  more 
than  the  opinion  of  that  officer  as  to  what  the  assistant-quarter- 
master would  do. 

The  petition  having  been  dismissed,  due  appeal  was  taken  by 
the  petitioner;  and  he  assigns  the  following  errors :  1.  That  the 
court  erred  in  holding  that  time  was  of  the  essence  of  the 
written  contract.  2.  That  the  court  erred  in  deciding  that 
there  was  not  a  valid  extension  as  to  the  time  for  delivering 
the  cloths.  3.  That  the  court  erred  in  overruling  the  proposi- 
tion of  the  petitioner,  that  the  United  States  were  estopped 
from  denying  the  existence  of  the  contract  when  the  goods 
were  tendered.  4.  That  the  court  erred  in  holding  that  there 
was  not  a  new  contract,  and  that  such  new  contract  was  void 
because  not  in  writing. 
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Whether  one  promise  be  the  consideration  for  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the 
consideration,  is  to  be  determined  by  the  intention  and  mean- 
ing of  the  parties,  as  collected  from  the  instrument,  and  the 
application  of  good  sense  and  right  reason  to  each  particular 
case.  Instructive  rules  for  the  accomplishment  of  that  purpose 
have  been  stated  in  various  decisions  of  the  court  and  in  trea- 
tises of  high  authoiity,  some  few  of  which  may  be  consulted  in 
this  case  to  advantage.     Chitty,  Contr.  668. 

Where  an  act  is  to  be  performed  by  the  plaintiff  before  the 
accruing  of  the  defendant's  liability  under  his  contract,  the 
plaintiff  must  prove  either  his  performance  of  such  condition 
precedent,  or  an  offer  to  perform  it  which  the  defendant  rejected, 
or  his  readiness  to  fulfil  the  condition  until  the  defendant  dis* 
charged  him  from  so  doing,  or  prevented  the  execution  of  the 
matter  which  the  contract  required  him  to  perform.  For, 
where  the  right  to  demand  the  performance  of  a  certain  act 
depends  on  the  execution  by  the  promisee  of  a  condition  pre- 
cedent or  prior  act,  it  is  clear  that  the  readiness  and  offer  of 
the  latter  to  fulfil  the  condition,  and  the  hindrance  of  its  per- 
formance by  the  promisor,  are  in  law  equivalent  to  the  comple- 
tion of  the  condition  precedent,  and  will  render  the  promisor 
liable  upon  his  contract.  Graves  v.  Leffff,  9  Exch.  709 ;  Morton 
V.  Lamb,  7  Term,  125;  2  Wms.  Saund.  352  J;  2  Smith,  Lead. 
Cas.  18. 

Well-considered  authorities  everywhere  agree  that  a  contract 
may  be  so  framed  that  the  promises  upon  one  side  may  be 
dependent  upon  the  promises  upon  the  other ;  so  that  no  action 
can  be  maintained,  founded  on  the  written  contract,  without 
showing  that  the  plaintiff  has  performed,  or  at  least  has  been 
ready,  if  allowed  by  the  other  party,  to  perform,  his  own  stipu- 
lations, which  are  a  condition  precedent  to  his  right  of  action : 
nor  is  it  necessary  to  enter  into  much  discussion  in  this  case  to 
prove  that  the  described  instalments  of  clothing  were  required, 
by  the  true  intent  and  meaning  of  the  parties,  as  expressed  in 
the  written  contract,  to  be  delivered  at  the  time  and  place 
therein  specified  and  set  forth,  as  the  manifest  purpose  and  ob- 
ject of  the  contract  was  to  procure  necessary  supplies  of  cloth- 
ing for  an  army  in  the  field. 
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None  will  pretend  that  any  right  of  property  in  the  clothing 
passed  to  the  United  States  by  the  bargain  between  the  parties ; 
and  the  rule  in  such  cases  is,  that  time  is  and  will  be  of  the 
essence  of  the  contract,  so  long  as  the  contract  remains  execu- 
tory, and  that  the  purchaser  will  not  be  bound  to  accept  and 
pay  for  the  goods,  if  they  are  not  delivered  or  tendered  on  the 
day  specified  in  the  contract.     Addison,  Contr.  185. 

Suppose  that  is  so,  still  it  is  contended  by  the  petitioner  that 
ihe  time  of  performance  was  extended  by  the  remarks  of  the 
head  of  the  bureau  of  clothing  when  the  contractor  applied  to 
be  released  from  the  obligation  to  complete  the  unfinished  part 
of  his  contract;  but  the  court  is  unable  to  concur  in  that  propo- 
sition. The  finding  of  the  court  below  shows  that  no  such 
extension  was  ever  made. 

Conditions  precedent  may  doubtless  be  waived  by  the  party 
in  whose  favor  they  are  made ;  but  the  findings  of  the  court 
below  do  not  afford  any  ground  to  support  any  such  theoiy. 
Cases  arise  where  either  party,  in  case  of  a  breach  of  the  con- 
tract, may  be  compensated  in  damages ;  and  in  such  cases  it  is 
usually  held  that  the  conditions  are  mutual  and  independent: 
but  where  the  conditions  are  dependent  and  of  the  essence  of 
the  contract,  it  is  everywhere  held  that  the  performance  of  ono 
depends  on  the  performance  of  another,  in  which  case  the  rule 
is  universal,  that,  until  the  prior  condition  is  performed,  the 
other  party  is  not  liable  to  an  action  on  the  contract.  Addison, 
Contr.  926. 

Where  time  is  of  the  essence  of  the  contract,  there  can  be  no 
recovery  at  law  in  case  of  failure  to  perform  within  the  time 
stipulated.     Slater  v.  Emerson^  19  How.  224. 

Additional  authorities  to  show  that  a  party  bound  to  perform 
a  condition  precedent  cannot  sue  on  the  contract  without  proof 
that  he  has  performed  that  condition,  is  scarcely  necessary,  as 
the  principle  has  become  elementary.  Govemeur  y.  TilloUan^ 
8  Edw.  (N.  Y.)  Ch.  348. 

Conditions,  says  Story,  may  be  either  precedent  or  subse* 
quent,  but  a  condition  precedent  is  one  which  must  happen 
before  either  party  becomes  bound  by  the  contract.  Thus,  if 
a  person  agrees  to  purchase  a  cargo  of  a  certain  ship  at  sea, 
provided  the  cargo  proves  to  be  of  a  particular  quality,  or  pro- 
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Tided  the  ship  arrives  before  a  certain  time,  or  at  a  particular 
port,  each  proviso  is  a  condition  precedent  to  the  performance 
of  such  a  contract ;  and  unless  the  cargo  proves  to  be  of  th^ 
stipulated  quality,  or  the  ship  arrives  within  the  agreed  time 
or  at  the  specified  port,  no  contract  can  possibly  arise.  Story, 
Contr.  88. 

Impossible  conditions  cannot  be  performed ;  and  if  a  person 
contracts  to  do  what  at  the  time  is  absolutely  impossible,  the 
contract  will  not  bind  him,  because  no  man  can  be  obliged  to 
perform  an  impossibility ;  but  where  the  contract  is  to  do  a 
thing  which  is  possible  in  itself,  the  performance  is  not  excused 
by  the  occurrence  of  an  inevitable  accident  or  other  contin- 
gency, although  it  was  not  foreseen  by  the  party,  nor  was  within 
his  control.  Chitty,  Gontr.  668 ;  Jervis  v.  Tompkinsim^  1  H. 
&  N.  208. 

Other  defences  failing,  the  petitioner  insists  that  the  United 
States  are  estopped  to  deny  that  the  time  of  performance  was 
extended,  as  set  up  in  his  second  assignment  of  error ;  but  the 
court  is  unable  to  sustain  that  proposition,  as  the  remark  of  the 
head  of  the  bureau  does  not  amount  to  a  contract  for  such  an 
extension,  being  nothing  more  than  the  expression  of  an  opin- 
ion that  the  assistant-quartermaster  would  grant  the  applicant 
some  indulgence. 

Viewed  in  that  light;  it  is  clear  that  the  United  States  did 
not  do  any  thing  to  warrant  the  contractor  in  changing  his 
position,  and,  if  not,  then  it  is  settled  law  that  the  principle  of 
estoppel  does  not  apply.  Packard  v.  SearSy  8  Ad.  &  E.  474  j 
Freeman  v.  Cook,  2  Exch.  654 ;  Foster  v.  Dawber,  6  id.  854 ;. 
Edwards  v.  Chapman^  1  Mee.  &  W.  281 ;  Swain  v.  SeamenSy. 
9  WaU.  254. 

Estoppel  does  not  arise  in  such  a  case,  unless  the  party  for 
whom  the  service  is  to  be  performed  induced  the  other  party 
by  some  means  to  change  his  position  and  act  to  his  prejudice 
in  consequence  of  the  inducement;  but  in  the  case  before  the 
oourt,  the  remark  made  by  the  head  of  the  bureau  was  not  of  a 
character  to  warrant  the  petitioner  to  assume  that  it  was  agreed 
that  any  such  indulgence  would  be  given.  Benjamin,  Sales^ 
46;  United  States  v.  Shaw,  1  Cliff.  810. 

Conclusive  evidence  that  the  time  of  performance  had  ex* 
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pired  is  found  in  the  findings  of  the  court,  and  the  petitioner 
failing  to  establish  his  theory  that  the  time  of  performance  had 
been  extended,  it  is  ctoar  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 


United  States  v.  State  Bank. 

1.  Where  a  tnut-fnnd  has  been  perverted,  the  cestui  que  trust  can  follow  it  at  law 

as  far  as  it  can  be  traced. 

2.  The  United  States  cannot,  against  the  claim  of  an  innocent  party,  hold  his 

money  which  has  gone  into  its  treasuiy  hy  means  of  the  fraud  of  its 
agent 
a.  The  rules  of  law  applicable  to  an  individual  in  a  like  case  apply  also  to  tiie 
United  States.    Its  sovereignty  is  in  no  wise  involved. 

Appeal  from  the  Court  of  Claims. 

This  action  and  the  following  were  brought,  one  by  the 
State  National  Bank,  of  Boston,  Mass.,  and  the  other  by  the 
Merchants*  National  Bank,  of  the  same  place,  to  recover  from 
the  United  States  $480,000  in  gold  coin,  being  the  amount  of 
certain  gold  certificates  deposited,  Feb.  28,  1867,  in  the  sub- 
treasury  at  Boston,  and  on  the  same  day  cancelled  and  forwarded 
to  the  Treasurer  of  the  United  States  at  Washington.  The 
cause  of  action  in  each  case  grew  out  of  the  same  transaction, 
and  the  findings  of  fact  by  the  court  below  are  the  same.  As 
they  are  substantially  set  forth  in  the  opinion  of  the  court, 
they  are  omitted  here.  The  certificates  of  deposit  referred  to 
in  the  opinion  are  as  follows :  — 

'*  United  States  Treasubt,  Bostok. 
**  Deposited  by  Mellen,  Ward,  &  Co.,  of  Boston,  on  aco't  of  de- 
posit of  gold-cVf 's,  amount  four  hundred  &  twenty  thousand  dol« 
lars  *  the  same  to  be  exchanged  for  gold-oVf 's,  or  its  equivalent, 
upon  their  order  or  demand. 

«J.  F.  Habtwbll,  Or. 
«*Date,Feb.28, 1867, 

(Indorsed :)  *<  Pay  only  upon  the  order  of  C.  H.  Smith,  cash. 

^Mellek,  Wabd,  d;  Co 
«  Boston,  Feb.  28, 1867.** 
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"TJnitbd  States  Tbeasubt,  Boston. 
^  Deposited  by  Mellen,  Ward,  &  Co.,  of  Boston,  on  acc't  of  gold 
eertificates  deposited.    Amount  one  hundred  &  sixty  thousand  dol- 
lars, to  be  exchanged  for  gold-c't'fs  or  its  equivalent  on  demand. 

"J.  F.  Habtwell,  Or. 

(Indorsed  :)  ^^  Pay  only  to  the  order  of  C.  H.  Smith,  cash. 

<(  Mellbn,  Wabd,  Ss  Co. 
•"Boston,  Feb.  28,  1867.*' 

The  Court  of  Claims  rendered  judgment  in  favor  of  the  State 
Bank  and  against  the  Merchants'  Bank.  From  the  judgments 
rendered  against  them  respectively  the  United  States  and  the 
Merchants'  Bank  severally  appealed  to  this  court. 

The  Solicitor- General,  for  the  United  States. 

The  State  Bank  has  merely  the  rights  of  the  owner  of  a  col- 
lateral security,  and  the  specific  recovery  thereof  against  the 
United  States,  who  is  in  possession,  is  the  only  relief  to  which 
it  is  entitled. 

The  Court  of  Claims  has,  in  certain  cases,  cognizance  of  the 
l^al  rights  of  claimants  against  the  United  States;  but  it 
cannot  enforce  the  moral  obligations  of  the  government  or 
bestow  its  grace.     Oibbona  v.  United  States,  8  Wall.  269. 

The  charge  that  the  certificates  were  received  by  the  United 
States  without  consideration  and  in  fraud  of  the  rights  of  the 
State  Bank  is  unwarranted,  and  in  this  proceeding,  which  is 
analogous  to  a  petition  of  right,  is  inadmissible.  The  govern- 
ment is  not,  upon  an  implied  assumpsit,  liable  for  the  torts  of 
its  officer  committed  while  in  its  service  and  apparently  for  its 
benefit.  Gibbons  v.  United  States,  supra;  Clark  v.  Dupree, 
2  Dev.  (N.  C.)  L.  411;  Mann  v.  Kendall,  2  Jones  (N.  C.)  L. 
192. 

The  receipts  given  to  Mellen,  Ward,  &  Co.  by  Hartwell,  in 
the  discharge  of  his  official  duty,  define  the  claim.  Smith,  the 
cashier  of  the  State  Bank,  having  observed  at  the  time  that 
they  were  so  given,  they  were  thereupon  indorsed  by  that  firm 
to  him  as  cashier.  As  the  ordinary  vouchers  of  such  transac- 
tions, they  measure  the  quality  and  degree  of  the  obligation  of 
the  government,  and  obviously  were  to  be  surrendered  whenever 
a  snccessful  demand  was  made  for  the  fulfilment  of  the  con- 
tract, whether  at  the  sub-treasury  or  in  a  court.     They  weie 
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neither  declared  upon  nor  produced  in  the  course  of  the  triaL 
In  this  connection,  it  will  be  observed  that  the  first  receipt  is 
perhaps  negotiable,  Miller  v.  Austen^  18  How.  218 ;  and,  there- 
fore, like  all  other  papers  of  its  class,  cannot  in  general  be 
recovered  upon,  unless  produced  at  the  trial. 

If,  however,  the  former  receipt  be  not  negotiable,  then  both 
receipts  express  the  contracts  made  by  the  United  States  in 
regard  to  the  deposits,  not  only  as  to  their  substance  but  also 
as  to  the  parties  by  whom  they  were  to  be  enforced. 

Mr.  C.  B.  Goodrich^  for  the  State  Bank. 

The  doctrine  of  Bayne  v.  United  States  (93  U.  S.  642),  that 
public  money  obtained  from  a  disbursing  officer,  without  con- 
aideratiou,  is  money  of  the  United  States,  applies  where,  as  in 
this  case,  the  United  States,  without  consideration  and  by  the 
fraud  of  its  officer,  receives  the  money  of  an  individual.  His 
right  to  it  remains ;  and  where,  as  in  this  instance,  the  govern* 
ment  is  liable  to  suit,  may  be  judicially  enforced.  In  such  a 
case  between  private  parties,  assumpsit  lies.  Moses  v.  Maefer^ 
Ian,  2  Burr.  1005. 

Where  a  party  has  acquired  the  legal  right  to  property  to 
which  another  has  the  better  right,  a  court  of  equity  will  con- 
vert him  into  a  trustee  of  the  true  owner,  and  compel  him  to 
con\ey  the  legal  title.  Stark  v.  Starrs,  6  Wall.  419  ;  Meader 
▼.  Norton,  11  id.  468.    See  also  United  States  v.  Buford,  8  Pet.  12* 

Mr.  Sidney  Bartlett,  for  the  banks. 
-^The  legal  title  to  the  certificates  was  in  the  Merchants'  Bank^ 
and  by  the  subsequent  delivery  of  them  was  vested  in  the  Statft 
Bank.     Merchants'  Bank  v.  State  Bank,  6  Wall.  604. 

The  certificates  were  obtained  by  the  cashier  of  the  sub- 
treasury  at  Boston,  not  by  larceny  nor  by  a  fraudulent  contract, 
in  his  individual  right,  but  by  a  contract  in  the  name  of  the 
United  States,  which  he  was  by  law  fully  authorized  to  make. 
The  government  is  not,  under  such  circumstances,  a  bona  fide 
purchaser  without  notice,  but  is  responsible  for  money  derived 
under  the  contract  and  placed  in  its  coffers.  To  hold  otherwise, 
because  the  contract  was  part  of  a  secret  scheme  of  the  cashier 
to  appropriate  to  his  own  use  the  money  after  its  receipt  and 
to  give  a  fraudulent  voucher  therefor,  would  be  eztrmordinary 
indeed. 
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By  cancelling  the  gold  certificates,  a  pei-son,  had  the  contract 
thus  cancelled  been  made^with  him,  would  be  rendered  liable 
for  the  sums  dae.  In  this  case,  the  petition  sets  out  all  the 
facts  ;  and  if  by  law  the  liability  of  the  government  is  founded 
either  on  its  contract  contained  in  the  certificates,  or  on  its 
treating  them  as  money,  the  pleadings  are  sufficient  to  sustain 
a  judgment  therefor. 

Mb.  Justice  Swaynb  delivered  the  opinion  of  the  coun. 

Upon  analyzing  this  case  as  it  is  presented  in  the  record,  the 
facts  are  found  to  be  few  and  simple. 

Hartwell  was  cashier  of  the  sub-treasury  in  Boston.  He 
embezzled  a  large  amount  of  money  belonging  to  the  United 
States,  by  lending  it  to  Mellen,  Ward,  &  Co.  As  the  time  for 
the  examination  of  the  funds  in  the  sub-treasury  approached, 
Mellen,  Ward,  &  Co.  endeavored  to  tide  Hartwell  over  the  crisis, 
and  to  conceal  his  guilt  and  their  own  by  the  devices  out  of 
which  this  controversy  has  arisen.  They  had  sold  to  the  Mer- 
chants' National  Bank,  of  Boston,  a  large  amount  of  gold  cer- 
tificates, with  the  understanding  that  they  might  buy  back  the 
like  amount  by  paying  what  the  bank  had  paid,  and  interest  at 
the  rate  of  six  per  cent  per  annum.  Carter,  one  of  the  firm, 
arranged  with  Smith,  the  cashier  of  the  State  National  Bank, 
of  Boston,  to  buy  from  the  Merchants'  National  Bank,  of  Boston, 
gold  certificates  to  the  amount  of  $420,000,  and  to  pay  for  them 
with  the  checks  of  Mellen,  Ward,  &  Co.,  certified  to  be  good 
by  Smith  as  such  cashier,  and  then  to  deposit  the  certificates 
in  the  sub-treasury,  where  they  were  to  remain  until  the  ensu- 
ing day.  A  receipt  was  to  be  taken  from  the  proper  sub-treasury 
officer.  The  certificates  were  bought,  paid  for,  and  deposited 
accordingly.  Hartwell  received  them  from  Smith  in  the  pres- 
ence of  Carter,  and  made  out  the  receipt  to  Mellen,  Ward,  & 
Co.,  or  order.  Smith  inquired  why  the  receipt  was  to  them. 
Carter  thereupon  indorsed  it  by  the  firm  name  to  Smith  as 
cashier,  and  Smith  took  it  without  further  remark. 

Subsequently,  pursuant  to  a  like  arrangement  between  the 
same  parties,  Smith,  as  such  cashier,  made  a  further  purchase 
of  gold  and  gold  certificates  from  the  Merchants'  Bank,  and 
oonverted  the  gold  into  gold  certificates.    The  aggregate  of  the 
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certificates  thus  procured  was  S60,000.  Thereafter  Smith,  as 
such  cashier,  at  the  instance  of  Carter,  made  a  further  purchase 
of  gold  certificates  from  another,  bank  to  the  amount  of  JIOCOOO. 
All  these  certificates,  amounting  to  $160,000,  were  also  depos- 
ited by  Smith  in  the  sub-treasury  in  the  presence  of  Carter, 
and  a  receipt  taken  and  indorsed  as  before  to  Smith  as  cashier. 
The  receipts  specified  that  the  certificates  deposited  were  **  to 
be  exchanged  for  gold  certificates  or  its  equivalent,  on  demand  " 
Only  $  iO,000  of  the  last  deposit  is  claimed  by  the  appellee. 
The  residue  is  not  involved  in  this  controveray.  The  total 
claimed  is  $480,000.  All  these  things  occurred  on  the  28th  of 
February,  1867.  On  the  following  day,  Smith  presented  the 
receipts  at  the  sub-treasury,  and  payment  was  refused.  The 
certificates  were  all  cancelled,  and  sent  to  the  proper  oflBcer  at 
Washington.  The  gold  which  they  represented  has  since  re- 
mained in  the  treasury  of  the  United  States.  Carter  gave 
Smith  plausible  reasons,  not  necessary  to  be  repeated,  for  de- 
siring to  make  the  deposits.  The  Court  of  Claims  found  these 
facts :  "  He  (Carter)  submitted  his  plan  to  Hartwell,  which 
was  as  follows :  He  proposed  to  buy  gold  certificates  in  New 
York,  bring  them  to  Boston,  and  borrow  money  upon  them  of 
the  Merchants'  Bank,  and  he  then  proposed  to  get  Smith,  the 
cashier  of  the  State  Bank,  to  pay  for  these  certificates,  and  leave 
them  with  Hartwell  during  the  examination.  Hartwell  made 
no  objection  to  this  plan,  but  he  thought  Smith  would  not  do 
it.  The  plan  was  carried  into  eJBFect  by  Carter,  as  hereinbefore 
set  forth ;  but  Hartwell  had  no  agency  in  carrying  it  out,  ex- 
cept to  receive  the  moneys  and  gold  certificates  paid  to  him  on 
the  28th  of  February,  as  aforesaid,  and  he  had  no  actual  knowl- 
edge of  the  proceedings  taken  by  Carter  on  that  day  to  obtain 
said  gold  certificates.  When  Carter  and  Smith  deposited  the 
$420,000  of  gold  certificates  in  the  sub-treasury,  as  aforesaid, 
Smith  did  not  know  Hartwell,  nor  did  Hartwell  know  Smith, 
or  know  that  Smith  was  connected  with  any  bank  or  money 
institution." 

The  case,  under  another  aspect,  was  before  us  on  a  former 
occasion.  Merchanu'  Bank  v.  State  Bank,  10  Wall.  604.  We 
there  held,  after  the  most  careful  consideration,  that  the  legal 
title  to  the  certificates  was,  by  the  purchases  made  by  its  cashier, 
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Tested  in  the  State  Bank.  We  find  no  reason  to  change  this 
Yiew.  The  finding  of  the  court  shows  clearly  that  Hartwell 
knew  when  he  received  the  certificates  that  they  did  not  be- 
long to  Mellen,  Ward,  &  Co.,  and  that  they  did  belong  to  the 
State  Bank,  represented  by  Smith  as  its  agent.  Hartwell  was 
privy  to  the  entire  fraud  from  the  beginning  to  the  end,  and 
was  a  participant  in  its  consummation. 

It  is  not  denied  that  Smith  acted  in  entire  good  faith.  What 
he  did  was  honestly  done,  and  it  was  according  to  the  settled 
and  usual  course  of  business.  Hartwell  was  the  agent  of  the 
United  States.  He  was  appointed  by  them,  and  acted  for  them. 
He  did,  so  far  as  Smith  knew,  only  what  it  was  his  duty  to  do, 
and  what  he  did  constantly  for  others,  and  it  is  not  denied  that 
it  was  according  to  the  law  of  the  land.  12  Stat.  711.  Smith 
no  more  suspected  fraud,  and  had  no  more  reason  to  suspect  it, 
than  any  other  of  the  countless  parties  who  dealt  with  the  sub- 
treasury  in  like  manner. 

There  could  hardly  be  a  stronger  equity  than  that  in  favor  of 
the  plaintiff.     It  remains  to  consider  the  law  of  the  case. 

The  interposition  of  equity  is  not  necessary  where  a  trust 
fund  is  perverted.  The  cestui  que  trust  can  follow  it  at  law  as 
far  as  it  can  be  traced.  Mat/  v.  Le  Claire^  11  Wall.  217 ;  Tay- 
lor  et  (d.  V.  Plumer,  8  Mau.  &  Sel.  662. 

Where  a  draft  was  remitted  by  a  collecting  agent  to  a  sub- 
agent  for  collection,  and  the  proceeds  were  applied  by  the 
sub-agent  in  payment  of  the  indebtedness  of  the  agent  to  him- 
self, in  ignorance  of  the  rights  of  the  principal,  this  court  held 
that,  there  being  no  new  advance  made,  and  no  new  credit  given 
by  the  sub-agent,  the  principal  was  entitled  to  recover  against 
him.  WUsan  ^  Co.  v.  Smithy  8  How.  768.  See  also  Bank  of  the 
Metropolis  v.  The  New  England  Bank,  6  id.  212. 

A  party  who,  without  right  and  with  guilty  knowledge,  ob- 
tains money  of  the  United  States  from  a  disbursing  officer, 
becomes  indebted  to  the  United  States,  and  they  may  recover 
the  amount.  An  action  will  lie  whenever  the  defendant  has 
received  money  which  is  the  property  of  the  plaintiff,  and  which 
the  defendant  is  obliged  by  natural  justice  and  equity  to  refund. 
The  form  of  the  indebtedness  or  the  mode  in  which  it  was  in« 
cnrred  is  immaterial.  Bai/n^  et  al.y  Trustees^  v.  United  States 
98  U.  S.  642. 
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The  United  States  must  use  due  diligence  to  charge  the 
indorsers  of  a  bill  of  exchange,  and  they  are  liable  to  damages 
if  they  allow  one  which  they  have  accepted  to  go  to  protest. 
United  States  v.  Barker,  12  Wheat.  560 ;  Bank  of  the  United 
States  y.  The  United  States,  2  How.  711 ;  The  United  States  v. 
Bank  of  the  Metropolis,  16  Pet.  377. 

In  these  cases,  and  many  others  that  might  be  cited,  the  rulea 
of  law  applicable  to  individuals  were  applied  to  the  United 
States.  Here  the  basis  of  the  liability  insisted  upon  is  an 
implied  contract  by  which  they  might  well  become  bound  in 
Tirtue  of  their  corporate  character.  Their  sovereignty  is  in  no 
wise  involved. 

Atlantic  Bank  v.  The  Merchants'  Bank  (10  Gray  (Mass.),  632) 
and  Skinner  Y.  The  Merchants'  Bank  (4  Allen  (Maas.),  290)  are* 
in  their  facts,  strikingly  like  the  case  before  us,  and  they  in- 
volved exactly  the  same' point.  It  was  held  in  each  of  those 
cases,  after  an  elaborate  examination  of  the  subject,  that  the 
defrauded  bank  was  entitled  to  recover. 

But  surely  it  ought  to  require  neither  argument  nor  author- 
ity to  support  the  proposition,  that,  where  the  money  or  property 
of  an  innocent  person  has  gone  into  the  coffers  of  the  nation  by 
means  of  a  fraud  to  which  its  agent  was  a  party,  such  money 
or  property  cannot  be  held  by  the  United  States  against  the 
claim  of  the  wronged  and  injured  party. 

The  agent  was  agent  for  no  such  purpose.  His  doings  were 
vitiated  by  the  underlying  dishonesty,  and  could  confer  no 
rights  upon  his  principal. 

The  appellee  recovered  below  the  amount  claimed.  A  dif- 
ferent result  here  would  be  a  reproach  to  our  jurisprudence. 

Judgment  affirmed* 

NoTB.— -In  3/«x&mt0'  Bank  r.  UnUed  States,  Mr.  Justigb  Swatnb,  in  deUr- 
ering  the  opinion  of  the  court,  remarked,  the  opinion  in  United  States  t.  State 
Bank  {eupra,  p.  80)  decides  this  caie.  Judfpneni  affirmd. 
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United  Statbs  v.  Clabk. 

li  Wlien  the  Court  of  Claims  sends  here  as  part  of  its  finding  all  the  erldenoe 
on  which  a  fact  essential  to  the  Judgment  there  rendered  was  found,  from 
which  it  appears  that  there  was  no  legal  eridence  to  establish  such  fact, 
this  court  must,  on  appeal,  reverse  the  judgment. 

S.  At  common  law,  a  party  to  a  suit  is  a  competent  witness  to  prove  the  contents 
of  a  trunk  or  package,  which,  by  other  testimony,  is  shown  to  have  been 
lost  or  destroyed  under  circumstances  that  render  some  one  liable  for  the 


8.  Sect  1079  of  the  Revised  Statutes  was  intended  to  do  no  more  than  to  restore 
in  the  Court  of  Claims  the  common-law  rule  excluding  parties  as  witnesses, 
which  had  been  aboUshed  by  the  act  of  July  2, 1864  (13  Stat  851);  and 
hence  the  petitioner  in  this  case  is  a  competent  witness  to  prove  the  con- 
tents of  a  package  of  government  money  taken  from  his  official  safe  by 
robbers. 

4.  The  petitioner  being  competent,  neither  his  testimony  before  the  court-martial 
which  convicted  the  robbers,  nor  his  report  of  the  loss  to  his  superior  officer, 
is  admissible  as  independent  or  origmal  evidence,  though  it  might  be  proper 
as  corroborative  of  his  own  testimony. 

(k  The  stotnte  of  limitation  of  suits  m  the  Court  of  Claims  (Rev.  Stat,  sect.  1069) 
is  not  applicable  to  a  suit  under  sects.  1059-1062,  because  such  a  suit  is 
brought  to  establish,  not  a  claim  in  the  just  sense  of  that  word,  but  a  pecul- 
iar defence  to  a  cause  of  action  of  the  United  States  against  the  petitioner ; 
and  so  long  as  the  United  States  neglects  to  bring  suit  to  establish  that  cause 
of  action,  so  long  must  he  be  allowed  to  set  up  any  defence  thereto  not  in 
itself  a  separate  demand. 

6L  The  petitioner's  right  to  sue  in  the  Court  of  Claims  did  not  accrue  until  the 
accounting  officers  held  him  liable  for  the  stmt  lost,  by  refusing  to  credit 
bis  account  therewith ;  and  their  final  action  was  within  six  years  before  this 
suit  was  brought 

Appeal  from  the  Court  of  Claims. 

This  case  was,  on  the  appeal  of  the  United  States,  before 
this  court  at  the  last  term,  and  is  reported  in  94  U.  S.  73,  whei*e 
the  finding  of  the  Court  of  Claims  is  stated. 

The  judgment  below  was  then  reversed,  on  account  of  an 
insuJBScient  finding,  and  the  cause  remanded  for  further  proceed- 
ings. Upon  a  subsequent  trial,  the  Court  of  Claims  made  a 
further  finding,  and  rendered  judgment  for  Clark.  The  United 
States  then  brought  the  case  here.  As  the  additional  finding 
is  set  forth  in  the  opinion  of  this  court,  it  is  not  necessary  to 
insert  it  here. 

Mr.  Asnstant' Attorney' General  Smith  for  the  United  States. 

Mr.  Thomas  E,  Talbot,  contra. 
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Mr.  JnsriGJS  Milleb  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Court  of  Claims,  and  very  few 
cases  involving  no  larger  sum  of  money  have  given  us  more 
trouble.  It  was  before  us  at  the  last  term,  and  is  reported.  94 
IT.  S.  78.  Upon  an  examination  of  the  record,  after  the  case 
had  been  submitted  to  us,  it  was  discovered  that  on  an  essential 
fact  in  issue  the  Court  of  Claims  had  made  no  finding,  but  had 
sent  us  the  evidence  on  that  point.  The  judgment  was  there- 
fore reversed,  on  the  ground  that  there  was  no  sufficient  finding 
of  the  facts  on  which  to  render  a  judgment,  and  the  cause  was 
remitted  to  that  court  for  further  proceedings. 

The  Court  of  Claims  has  now  found,  with  sufficient  distinct- 
ness, the  existence  of  the  fact  required ;  but  it  still  sends  to  us, 
with  the  record,  the  evidence  on  which  it  so  found.  It  is  this 
which  produces  the  embarrassment,  as  we  shall  presently  see. 

The  suit  is  brought  by  Clark,  under  the  act  of  May  9,  1866 
(14  Stat.  44,  Rev.  Stat.,  sects.  1059, 1062),  which  authorizes  the 
Court  of  Claims  to  hear  and  determine  the  claim  of  any  disburs- 
ing officer  for  relief  from  responsibility  on  account  of  capture  or 
other  loss  of  funds  while  in  the  line  of  his  duty,  and  for  which 
such  officer  was  and  is  held  responsible ;  and,  in  case  the  loss 
has  been  found  to  be  virithout  fault  or  negligence  on  the  part  of 
such  officer,  to  make  a  decree  setting  forth  the  amount  thereof, 
which  shall  be  allowed  as  a  credit  by  the  accounting  officers  of 
the  treasury  in  the  settlement  of  his  accounts. 

The  Court  of  Claims  finds  that  the  claimant  lost  by  robbery, 
while  in  the  line  of  his  duty  as  assistant-paymaster  in  the  army, 
at  Franklin,  Texas,  on  the  sixth  day  of  April,  1865,  a  package 
of  government  funds ;  that  the  package  was  in  his  official  safe  at 
his  quarters,  and  the  loss  was  without  fault  or  neglect  on  his  part. 
The  fifth  finding  of  the  court,  and  the  one  which  was  made  to 
supply  the  defect  found  in  the  case  when  it  was  here  before,  is 
as  follows:  ^^The  package  of  government  funds  which  the 
claimant  lost  by  robbery,  as  above  stated,  contained  the  sum  of 
$16,979.87." 

If  this  were  all,  there  would  be  no  difficulty  in  holding  that 
these  findings  sufficiently  established  all  that  is  necessary  to 
support  the  decree  in  favor  of  the  claimant  for  a  credit  of  that 
sum  in  his  account  with  the  crovemment.     But  the  Court  of 
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Claiins  has  mingled  with,  and  made  a  part  of  its  finding  of  facts, 
and  sent  here  as  part  of  the  record,  the  proceedings  of  a  court- 
martial  which  tried  and  convicted  Thomas  Boylan  and  Louis 
Morales  of  committing  the  robbery  by  which  the  money  was 
lost.  It  sufiSciently  appears  that  the  only  eyidence  on  which 
the  Court  of  Claims  made  its  fifth  finding,  namely,  the  amount 
of  the  money  which  was  in  the  government  package  so  lost, 
was  the  record  of  the  court-martial,  and  that  claimant  there 
testified  to  the  amount  of  the  loss.  Also,  that  he  was  of  good 
character,  personally  and  officially ;  had  always  kept  r^ular  and 
exact  accounts  of  the  funds  in  his  official  custody ;  made  due 
returns  in  regard  to  them,  and  properly  accounted  therefor. 
And  that  he  immediately  reported  to  his  superior  officer  that 
the  funds  in  that  safe  were  $15,979.87,  which  was  the  amount  of 
the  loss  appearing  in  his  official  reports,  and  charged  against 
him  as  a  deficiency  on  the  final  revision  and  settlement  of  his 
accounts  by  the  accounting  officers  of  the  treasury. 

It  is  clear  that  upon  this  testimony  alone  the  Court  of  Claims 
fixed  the  sum  lost  by  claimant.  We  are  asked  by  the  counsel 
for  the  government  to  hold  that  it  is  not  competent  evidence 
to  establish  that  fact. 

It  is  manifest  that,  before  we  can  do  this,  we  must  also  hold 
that  where  that  court  has  found  in  due  form,  and  presented  to 
us  one  of  those  ultimate  facts  which  it  is  required  to  find,  and 
which  is  necessary  to  its  judgment,  and  has  at  the  same  time 
presented  as  part  of  its  finding  all  the  evidence  on  which  that 
fact  was  found,  we  can  look  at  both  findings  to  see  whether 
that  evidence  was  competent  proof  of  that  fact.  This  is  pre- 
cisely what  was  done  in  Moore  v.  United  States^  91  U.  S.  270. 

Counsel  for  the  United  States  insist  that  a  party  in  the  Court 
of  Claims  has  a  right  to  bring  before  this  court  for  review  any 
and  every  ruling  of  the  Court  of  Claims  upon  the  admission  or 
the  rejection  of  evidence,  and  also  its  weight  and  effect  upon 
the  case.  The  question  thus  presented  is  one  of  much  perplex- 
ity, and  involves  the  right  to  a  bill  of  exceptions  in  a  court 
which  sits  without  a  jury,  where  the  evidence  is  all  in  writing, 
and  whose  judgments  we  have,  by  our  rules,  sought  to  make 
final  as  to  all  the  facts  in  the  case. 

We  do  not  propose  here  to  enter  this  field  of  inquiry  further 
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than  this  case  requires.  And  we  think  it  does  require  us  not 
to  weigh  the  evidence,  nor  to  decide  whether  the  court  below 
was  bound  to  note  the  exception  prayed  by  counsel,  or  even  to 
include  in  their  findings  the  matters  of  evidence  we  have  above 
stated.  But  we  are  of  opinion  that  when  that  court  has  pre- 
sented, as  part  of  their  findings,  what  they  show  to  be  all  the 
testimony  on  which  they  base  one  of  the  essential,  ultimate  facts, 
which  they  have  also  found,  and  on  which  their  judgment  rests, 
we  must,  if  that  testimony  ia  not  competent  evidence  of  that 
fact,  reverse  the  judgment  for  that  reason.  For  here  is,  in  the 
very  findings  of  the  court,  made  to  support  its  judgment,  the 
evidence  that  in  law  that  judgment  is  wrong.  And  this  not  on 
the  weight  or  balance  of  testimony,  nor  on  any  partial  view 
of  whether  a  particular  piece  of  testimony  is  admissible,  but 
whether,  upon  the  whole  of  the  testimony  as  presented  by  the 
court  itself,  there  is  any  evidence  to  support  its  verdict ;  that  is, 
its  finding  of  the  ultimate  fact  in  question. 

Entering  upon  the  inquiry,  whether  there  is  here  any  evidence 
on  which  the  court  could  have  found  the  amount  of  the  loss  by 
the  robbery,  it  seems  too  plain  for  argument  that  the  record  of 
the  court-martial  is  wholly  incompetent. 

1.  Clark  was  no  party  to  that  proceeding,  and  is  not,  there- 
fore, bound  by  its  findings ;  and,  by  a  well-known  rule,  there  is 
.  no  mutuality,  and,  therefore,  it  cannot  bind  the  United  States. 
2.  The  amount  of  the  robbery  was  in  no  way  an  essential  issue 
in  the  trial  of  the  robbers.  8.  And  it  may  well  be  doubted 
whether  a  criminal  proceeding  in  a  military  court  can  be  used 
to  establish  any  collateral  fact  in  a  civil  proceeding  in  another 
court. 

Nor  can  the  evidence  of  a  witness  in  that  case  be  competent 
to  establish  a  fact  in  another  case,  without  some  reason,  such 
as  his  death  or  insanity  since  it  was  given.  We  will  recur  to 
this  point  presently. 

Was  the  good  character  of  the  claimant,  the  regularity  of  his 
accounts,  and  the  prompt  report  of  the  loss  and  its  amount, 
competent  evidence  to  establish  that  amount?  The  only  thing 
in  all  this  which  could  have  any  tendency  to  prove  the  sum 
lost  is  the  report  of  its  loss.  This  is  but  the  testimony  of  the 
party  claimant,  and  testimony  not  under  oath.     If  he  is  incom 
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petent  as  a  witness,  this  less  direct  mode  of  testifying  must  also 
be  excluded.  If  he  is  competent,  and  had  been  introdaced  on 
the  stand,  this  fact  might  be  used  as  corroborative  evidence. 
But  while  he  is  alive  and  competent,  it  must  be  excluded  as 
primary  or  independent  evidence ;  because  there  is  better  evi- 
dence in  the  sworn  statement  of  the  party  himself,  produced 
on  the  stand  and  subject  to  cross-examination. 

It  is  obvious,  however,  that  the  court  or  the  counsel  were 
laboring  under  the  conviction  that  claimant  was  not  a  compe- 
tent witness,  and  were  struggling  to  find  other  evidence  of  a  fact 
which  was  known  to  him  alone.  In  this  we  think  they  were 
mistaken,  and  that  for  the  purpose  of  proving  the  contents  of  the 
stolen  package,  and  for  that  purpose  alone,  he  was  competent. 

We  are  of  opinion  that,  by  the  rules  of  evidence  derived  from 
the  common  law,  as  it  is  understood  in  the  United  States,  when- 
ever it  becomes  important  to  ascertain  the  contents  of  a  box, 
trunk,  or  package  which  has  been  lost  or  destroyed,  under  cir- 
cumstances that  make  some  one  liable  in  a  court  of  justice  for 
the  loss,  and  the  loss  and  the  liability  are  established  by  other 
testimony,  the  owner  or  party  interested  in  the  loss,  though  he 
may  be  a  party  to  the  suit,  is  a  competent  witness  to  prove  the  con- 
tents so  lost  or  destroyed.   1  Greenl.  Evid.  §§  848-850,  and  notes. 

This  is  one  of  those  exceptions  to  the  rigorous  rule  of  the 
common  law  excluding  parties  and  persons  having  an  interest 
in  the  result  of  the  suit  from  becoming  witnesses  in  their  own 
behalf,  which  has  been  engrafted  upon  that  system.  It  is 
founded  in  the  necessity  of  permitting  the  only  party  who 
knows  the  matter  to  be  proved  to  testify,  in  order  to  prevent 
an  absolute  failure  of  justice,  where  his  right  to  relief  has  been 
established  by  other  evidence.  We  are  aware  that  there  is  a 
conflict  of  authority  on  this  point,  but  we  believe  the  prepon- 
derance is  in  favor  of  the  proposition  we  have  stated ;  and  look- 
ing at  it  as  a  matter  of  principle,  in  the  light  of  the  progress  of 
l^islation  and  judicial  decision,  in  the  direction  of  more  liberal 
rules  of  evidence,  we  have  no  hesitation  in  adopting  it,  in  the 
absence  of  l^slation  by  Congress  on  the  subject. 

But  there  is  legislation  by  Congress,  and  it  is  doubtless  to  be 
attributed  to  this  that  Mr.  Clark  was  not  called  to  prove  the 
contents  of  the  lost  package.  Sect.  858  of  the  Revised  Statutes, 
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originally  enacted  July  2, 1864,  declares  that  '^  in  the  courts  of 
the  United  States  no  witness  shall  be  excluded  in  any  action 
on  account  of  color,  or  in  any  civil  action  because  he  is  a  party 
to  or  interested  in  the  issue  tried."  This  was  a  complete  abo- 
lition  of  the  rule  of  exclusion  under  the  common  law  in  all  the 
courts  of  the  United  States,  and  under  it  the  claimant  would 
have  been  competent  to  prove  not  only  the  contents  of  a  lost 
package,  but  every  other  fact  necessary  to  establish  his  claim 
or  title  to  the  relief  sought  by  the  suit.  Four  years  later,  how- 
ever, Congress  became  dissatisfied  with  this  departure  from  the 
old  rule  of  evidence  as  it  applied  to  suits  in  the  Court  of  Claims, 
and  by  the  act  of  June  25, 1868  (Rev.  Stat.,  sect.  1079),  intended 
to  restore  it.  It  is  there  enacted  that  '^  no  claimant,  nor  any 
person  from  or  through  whom  any  such  claimant  derives  his 
title,  claim,  or  right  against  the  United  States,  nor  any  person 
interested  in  any  such  title,  claim,  or  right,  shall  be  a  competent 
witness  in  the  Court  of  Claims  in  supporting  the  same  ;  and  no 
testimony  given  by  such  claimant  or  person  shall  be  used,  except 
as  provided  in  the  next  section."  The  next  section  provides  for 
the  examination  of  such  parties  at  the  instance  of  the  govern- 
ment counsel. 

It  can  hardly  be  supposed  that  Congress  intended  to  do  more 
in  this  last  statute  than  to  restore  the  common-law  rule  of  ex« 
elusion  as  it  stood  before  the  passage  of  the  act  of  1864.  There 
is  nothing  in  the  language  of  the  act  of  1868,  nor  in  the  purpose 
to  be  subserved,  which  required  more  ;  and  in  this  respect  the 
later  act  was  limited  to  the  Court  of  Claims,  leaving  the  more 
progressive  rule  of  1864  to  its  full  operation  in  all  other  courts. 
The  peculiar  form  of  expression  of  the  act  of  1868,  so  far  from 
militating  against  this  view,  rather  tends  to  confirm  it.  The 
parties  are  excluded  from  being  witnesses  in  support  of  the 
title,  claim,  or  right  asserted  in  the  suit,  and  no  testimony  given 
by  them, — that  is,  no  testimony  given  elsewhere  on  those  points, 
—  shall  be  used.  But  it  is  not  inconsistent  with  this  view,  that,  if 
the  title  or  right  of  the  claimant  to  relief  is  established  by  other 
evidence,  he  may  be  competent  to  prove,  as  under  the  common- 
law  rule,  the  contents  of  the  package  in  regard  to  which  his 
right,  title,  and  claim  to  relief  has  already  been  established. 
We  are  of  opinion,  therefore,  that  for  this  purpose  the  claimant 
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was  a  competent  witness,  and  that  his  testimony  was  the  best 
to  be  had,  since  the  court  finds  that  he  kept  no  clerk  or  assist- 
ant who  might  know  the  necessary  facts. 

It  follows,  that,  since  there  was  no  competent  evidence  before 
the  Court  of  Clahns,  as  shown  by  their  own  finding,  of  the  con- 
tents or  amount  of  the  lost  package,  their  finding  on  that  sub- 
ject was  erroneous,  and  the  case  must  be  returned  for  a  new 
trial.  But  as  all  the  other  facts  necessary  to  a  judgment  have 
been  found,  and  are  without  error  in  the  finding,  the  new  trial 
or  hearing  will  be  limited  to  the  question  of  the  contents  of  the 
lost  package. 

As  the  case  has  now  been  twice  before  us,  and  as  counsel  for 
the  United  States  has  insisted  on  a  plea  of  the  Statute  of  Limitar 
tions,  we  must  dispose  of  that  now. 

^^  Every  claim  against  the  United  States,  cognizable  in  the 
Court  of  Claims,  shall  be  for  ever  barred,  unless  the  petition  is 
filed  .  .  .  within  six  years  after  the  claim  first  accrues."  Rev. 
Stat.,  sect.  1069.  The  petition  of  plaintiff  in  this  suit  does  not,  in 
the  just  sense  of  the  word,  set  forth  a  claim  against  the  United 
States.  It  sets  up  a  defence  to  a  claim  of  the  United  States 
against  the  plaintiff.  The  Court  of  Claims  finds  that  plaintiff 
is  now  sued  in  another  court  by  the  United  States  for  the  sum 
in  controversy  here. 

The  plaintiff  asks,  and  by  the  very  terms  of  the  statute  under 
which  the  Court  of  Claims  acts  can  obtain,  no  judgment  for 
money  against  the  United  States,  nor  fix  any  liability  on  the 
government  to  pay  him  any  thing.  By  a  very  curious  provi- 
sion, the  Court  of  Claims  is  authorized  to  establish  for  him  a 
defence  to  a  claim,  which  claim  the  government  can  only  estab- 
lish judicially  in  some  other  court.  If  that  court  could  enter 
tain  jurisdiction  of  this  matter  when  offered  as  a  defence,  it  is 
very  clear  that  the  Statute  of  Limitations  would  be  no  bar  to 
such  defence  there.  Why  should  it  be  here  ?  We  think  it  is 
a  principle  of  general  application,  that  so  long  as  a  party  who 
has  a  cause  of  action  delays  to  enforce  it  in  a  legal  tribunal,  so 
long  will  any  l^al  defence  to  that  action  be  protected  from  the 
bar  of  the  lapse  of  time,  provided  it  is  not  a  cross-demand  in 
the  nature  of  an  independent  cause  of  action.  But  if  we  are^ 
mistaken  in  this,  it  is  clear  that,  until  the  accounting  officers  of 
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the  tn^asury  had  refased  to  recognize  the  sum  lost  as  a  valid 
credit  in  the  settlement  of  his  accounts,  there  was  no  occasion 
to  apply  to  the  Court  of  Claims  ;  and  the  statute,  if  applicable 
to  this  class  of  cases  at  all,  did  not  be^  to  run  until  then.  Tn 
the  language  of  the  statute,  the  officer  is  not  held  responsible 
for  this  amount  until  the  accounting  officers  reject  it  as  a  credit, 
and  it  is  only  when  he  has  been  or  is  so  held  that  he  is  author- 
ized to  sue  in  the  Court  of  Claims  to  establish  his  defence. 
Judgment  reversed^  and  cause  remanded  for  further  proceed- 
inga  in  accordance  with  this  opinion. 

Mb.  Justice  Harlan,  with  whom  concurred  Mb.  Justigb 
Cliffobd,  Mb.  Justice  Swayne,  and  Mb.  Justice  Stbong, 
dissenting. 

I  concur  in  the  reversal  of  the  judgment  in  this  case,  because 
there  was  no  competent  evidence  before  the  Court  of  Claims  of 
the  amount  of  public  moneys  taken  from  Clark  by  this  alleged 
robbery.  But  I  feel  obliged  to  express  my  dissent  from  some 
of  the  conclusions  announced  in  the  opinion  of  the  majority  of 
my  brethren. 

The  proviso  to  the  third  section  of  the  Civil  Appropriation 
Act  of  July  2, 1864, declares,  that  "in  the  courts  of  the  United 
States  there  shall  be  no  exclusion  of  any  witness  on  account  of 
color,  nor  in  civil  actions  because  he  is  a  party  to  or  interested 
in  the  issue  tried."  18  Stat.  351.  Prior  to  its  passage,  the 
courts  of  the  United  States  adhered,  with  great  strictness,  to 
the  common-law  rule  that  a  party  to  the  record  cannot  be  a 
witness,  either  for  himself  or  a  co-suitor  in  the  cause.  Bridges 
£t  aL  V.  Armour  et  al.^  5  How.  91 ;  Stein  v.  Bowman  et  al,^  13 
Pet.  209.  ' 

Broad  as  was  its  language,  that  proviso  was  regarded  as  ap- 
plying only  to  the  courts  of  the  United  States  referred  to  iii 
the  judiciary  act.  Congress,  however,  by  sect.  3  of  the  general 
appropriation  act  of  March  2, 1867  (14  Stat.  461),  directed  that 
it  should  *'be  construed  to  embrace  all  suits  to  which  the  United 
States  shall  be  a  party  in  the  Court  of  Claims,  either  as  plain- 
tiff or  defendant,"  thus  rendering  a  party  to  an  action  in  that 
court  a  competent  witness  against  the  United  States,  without 
reference  to  his  interest  in  the  issue. 


Oct- 1877.]  United  States  v.  Clark.  46 

That  section  remained  in  force  but  a  short  while;  long 
enough,  howeyer,  as  we  may  infer  from  a  subsequent  enact* 
ment,  to  convince  the  legislative  department  that  it  was  against 
public  policy  to  allow  suitors  in  the  Court  of  Claims  to  testify 
in  their  own  behalf  against  the  government.  Hence,  by  an  act 
providing  for  appeals  from  that  court,  and  for  other  purposes, 
approved  June  25,  1868  (15  id.  75),  it  was  declared, — 

"  That  no  plaintiff;  claimant,  or  any  person,  from  or  through  whom 
any  such  plaintiff  or  claimant  derives  his  alleged  title,  claim,  or  right 
against  the  United  States,  or  any  person  interested  in  any  such 
title,  claim,  or  right,  shall  be  a  competent  witness  in  the  Court  of 
Claims  in  supporting  any  such  title,  claim,  or  right,  and  no  testi- 
mony given  by  such  plaintiff,  claimant,  or  person  shall  be  used: 
Provided^  that  the  United  States  shall,  if  they  see  cause,  have  the 
right  to  examine  such  plaintiff,  claimant,  or  person  as  a  witness^ 
under  the  regulations  and  with  the  privileges  provided  in  sect.  8  of 
the  act  of  March  3,  1863,  entitled  ^An  Act  to  amend  an  act  to 
establish  a  court  for  the  investigation  of  claims  against  the  United 
States,  approved  Feb.  24, 1855.' " 

The  privilege  here  referred  to  was  that  accorded  to  the  gov- 
ernment to  require  the  claimant,  upon  the  order  of  the  court, 
to  submit  to  an  examination,  under  oath  or  affirmation,  as  to 
any  and  all  matters  pertaining  to  his  claim,  such  examination 
not  to  become  evidence  in  the  cause  except  at  the  discretion  of 
the  United  States.     12  Stat.  766. 

The  provisions  of  the  acts  of  July  2, 1864,  and  Jime  25, 1868» 
so  far  as  they  relate  to  the  competency  of  witnesses,  were  re- 
enacted  in  the  Revised  Statutes.     Sects.  858,  1079, 1080. 

An  act,  approved  May  9, 1866  (14  Stat.  44),  confers  juris- 
diction upon  the  Court  of  Claims  ^'  to  hear  and  determine  the 
claim  of  any  paymaster,  quartermaster,  commissary  of  subsist- 
ence, or  other  disbursing  officer  of  the  United  States,  ...  for 
relief  from  responsibility  on  account  of  losses  by  capture  or 
otherwise,  while  in  the  line  of  his  duty,  of  government  funds, 
.  .  .  and  for  which  such  officer  was  and  is  held  responsible : 
Provided^  that  an  appeal  may  be  taken  to  the  Supreme  Court, 
as  in  other  cases." 

Sect.  2  provides  ^^that  whenever  that  court  shall  have  ascer- 
tained the  facts  of  any  loss  to  have  been  without  fault  or  neglect 
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on  the  part  of  such  officer,  it  shall  make  a  decree  setting  forth 
the  amount  thereof,  upon  which  the  proper  accounting  officers 
of  the  treasury  shall  allow  to  such  officer  the  amount  so  decreed 
as  a  credit  in  the  settlement  of  his  accounts." 

Under  the  authority  of  this  statute  Clark  instituted  this  action 
against  the  United  States,  asserting  that,  in  the  year  1865,  while 
in  the  line  of  his  duty  as  paymaster,  in  the  State  of  Texas,  he 
had,  without  fault  or  neglect  on  his  part,  been  robbed  of  gov- 
ernment funds  in  the  sum  of  $15,979.87,  and  praying  that  a 
decree  be  rendered  relieving  him  from  responsibility  therefor. 

The  fact  of  a  loss,  without  the  fault  or  neglect  of  Clark,  having 
been  shown  by  other  witnesses,  this  court  holds  that  he  is  a 
competent  witness,  in  his  own  behalf,  to  prove  the  extent  of  such 
loss.  He  is  thus  allowed  to  establish,  by  his  own  testimony,  one 
of  the  essential  facts  upon  which  any  decree  in  his  favor  must 
rest ;  viz.,  the  amount  for  which  he  should  receive  credit  in  the 
settlement  of  his  accounts. 

In  that  view  I  cannot  concur.  I  think  it  cannot  be  sustained 
upon  principle  or  authority.  The  will  of  Congress  as  to  the 
conditions  upon  which  it  allows  the  citizen  to  sue  the  govern- 
ment has  been  expressed  in  plain  and  unambiguous  language, 
which  leaves  no  room  for  construction.  It  is  obviously  our 
duty  to  execute  the  statute  without  reference  to  our  opinion  as 
to  its  wisdom  or  policy.  If,  under  the  circumstances  of  partic- 
ular cases,  it  seems  harsh  when  construed  according  to  its  terms, 
the  remedy  is  with  another  department  of  the  government,  and 
not  with  the  judiciary.  The  act  which  furnishes  the  sole  au- 
thority for  the  institution  of  this  action  describes  the  demand 
of  a  disbursing  officer  to  be  relieved  from  responsibility  for 
government  funds  which  have  been  lost,  as  a  "  claim  "  which 
the  Court  of  Claims  may  hear  and  determine.  Congress  not 
only  expressly  provides  that  no  plaintifiF  or  claimant  in  that 
court  shall  be  a  competent  witness  in  supporting  any  claim  or 
right  he  may  assert  against  the  United  States ;  but,  as  if  ex 
industria  to  prevent  all  misapprehension,  and  remove  all  possi- 
ble doubt  as  to  its  intention,  declares  that  '^no  testimony  given 
by  such  plaintiff,  claimant,  or  person  shall  be  used."  Never- 
theless, this  court  holds  that  Clark  may  testify  as  to  the  extent 
of  the  credit  he  is  entitled  to  receive,  and  that  his  testimony 
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apon  that  point  may  be  used  against  the  United  States.  If  at 
the  time  of  framing  the  act  of  June  25, 1868,  the  draughtsman 
intended  to  employ  such  terms  as  should  effectually  and  in 
every  conceivable  contingency  exclude  the  testimony  of  claim- 
ants when  offered  in  their  own  behalf  in  the  Court  of  Claims,  he 
could,  in  my  opinion,  have  used  no  more  appropriate  language. 
It  is  so  simple  and  clear,  that  it  would  seem  impossible  for  the 
utmost  ingenuity  to  suggest  a  mode  of  defeating  what  appears 
to  have  been  the  evident  purpose  of  Congress.  A  "  claimant  '* 
or  a  ^^  plaintiff "  in  the  Court  of  Claims  is  incompetent  as  a 
witness  against  the  United  States.  Is  not  Clark  a  ^^  plaintiff," 
and  does  he  not  in  this  suit  set  up  a  claim  or  right?  If  allowed 
to  be  a  witness  to  prove  the  amount  of  his  loss,  will  he  not  give 
testimony  in  support  of  a  "  right "  to  be  credited  therewith  ? 
Is  not  the  act  explicit  and  imperative  that  no  ^^ plaintiff"  shall 
be  heard  to  support  his  claim  or  right  in  that  court  by  his  own 
testimony,  and  that  his  testimony  shall  not  be  used  against  the 
government?  It  seems  to  me  that  these  questions  must  be 
answered  in  the  affirmative.  Under  what  rule,  then,  can  Clark 
be  a  competent  witness  in  his  own  behalf  ?  How  can  his  testi- 
mony be  received  against  the  government,  without  utterly  dis- 
regarding the  plainly  expressed  will  of  that  department,  which 
has  the  power  to  declare  the  conditions  upon  which  the  United 
States  may  be  sued  by  the  citizen  ? 

With  entire  respect  for  the  opinion  of  my  brethren,  I  submit 
that  the  construction  which  the  court  places  upon  the  act  of 
June  25,  1868,  seems  to  fall  very  little  short  of  judicial 
legislation. 

It  is  said  that  the  utmost  which  can  be  claimed  for  the 
act  is  that  it  prescribes  the  general  common-law  rule,  that 
a  party  cannot  testify  in  his  own  behalf,  and  that  this  case 
comes  within  one  of  the  recognized  exceptions  to  that  rule. 
In  support  of  that  position,  we  are  referred  to  sects.  848-850 
of  1st  Oreenleafs  Evidence.  But  neither  they  nor  the  au- 
thorities cited  in  the  notes  prove  what  is  claimed  for  them. 
That  eminent  text-writer  says  that  *Hhe  oath  in  litem  is  ad- 
4nitted  in  two  classes  of  cases :  first,  when  it  has  been  already 
proved  that  the  party  against  whom  it  is  offered  has  been 
:gttilty  of  some  fraud  or  other  tortuyoB  and  unwarrantable  adl 
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of  intermeddling  with  the  complainant's  goods,  and  no  other 
evidence  can  be  had  of  the  amount  of  damage ;  and,  secondly, 
where,  on  general  grounds  of  policy,  it  is  deemed  essential  to 
the  purposes  of  justice."  An  example  of  the  first  class  is  the 
case  cited  in  JEast  India  Company  t.  JEvans  et  al.y  1  Vern.  306^ 
where  a  man  ran  away  with  a  casket  of  jewels.  The  injured 
party  was  allowed  to  testify  in  odium  spoliatoris.  Another 
case,  of  the  same  class,  is  Herman  v.  Drinkwater^  1  Me.  27, 
where  the  plaintiff  shipped  a  trunk  and  two  boxes  on  a  brig 
then  in  the  port  of  London,  of  which  the  defendant  was  master. 
The  latter  undertook  to  transport  them  to  New  York.  The 
plaintiff,  desiring  to  accompany  them,  engaged  passage  for 
himself  in  the  same  vessel,  and  sent  on  board  his  clothes  and 
other  baggage  necessary  for  his  accommodation.  The  defend- 
ant sailed  without  him,  and  on  the  voyage  to  New  York  broke 
open  the  trunk  and  rified  it  of  its  contents.  The  plaintiff,  in 
an  action  against  the  master,  was  held  to  be  a  competent  wit- 
ness, in  his  own  behalf,  to  prove  the  contents  of  the  trunk.  It 
will  not  be  pretended  that  the  case  now  before  us  is  within  the 
first  class  just  stated.  The  United  States  was  not  guilty  of  any 
fraud  or  tortious  act  whereby  Clark  lost  the  funds  intrusted  to 
him. 

Nor  can  this  case,  consistently  with  the  authorities,  be  em- 
braced in  the  second  class,  familiar  examples  of  which  are 
actions  against  innkeepers,  stable-keepers,  and  common  carri- 
ers. Such  actions  always  proceed  upon  the  theory  that  the 
defendant  was  guilty  of  some  fraud  or  negligence  or  breach  of 
trust,  whereby  the  plaintiff  lost  his  property.  Upon  grounds 
of  public  policy  the  latter  was  sometimes  allowed,  at  common 
law,  to  prove  by  his  own  oath  certain  facts  essential  to  a  re- 
covery, no  other  evidence  being  attainable.  To  this  head  may 
be  referred,  says  Mr.  Greenleaf,  the  admission  of  the  party 
robbed,  as  a  witness  for  himself,  in  an  action  against  the 
hundred,  upon  the  Statute  of  Winton.  But  that  action  was 
authorized  upon  the  ground  that  the  hundred  was  guilty  of 
some  wrong  or  negligence  whereby  the  plaintiff  had  received 
the  injury  complained  of.  Nothing  of  that  kind  can  be  predi- 
cated of  the  government  in  a  case  like  this.  No  element  of 
wrong  or  fraud  or  negligence  on  its  part  can  exist  in  any  action 
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instituted  under  the  act  of  May  9, 1866.  Paymaster  Clark  was 
intrusted  with  public  funds  for  disbursement,  and  their  loss 
was  not  caused  by  the  neglect  of  any  other  government  officer. 
By  the  law  then  in  force,  he  was  responsible  for  them,  although 
they  had  been  feloniously  taken  from  him.  United  States  v. 
Freseott  et  al.^  3  How.  678.  Congress,  in  1866,  influenced  doubt- 
less by  the  hardship  of  special  cases,  perhaps  of  this  particular  . 
case,  enabled  disbursing  officers  to  obtain  a  credit  for  govem- 
ment  funds  taken  from  them,  without  fault  or  negligence  on 
their  part.  A  subsequent  statute,  however,  declares  that  no  tes- 
timony given  by  a  plaintiff  in  the  Court  of  Claims  against  the 
United  States  shall  be  used.  Whatever  exceptions  to  the  com- 
mon-law rule  public  policy  or  necessity  has  established,  the 
terms  of  the  act  of  June  25,  1868,  exclude  all  possibility  of 
exceptions  to  the  rule  which  it  prescribes.  In  the  Court  of 
Claims  no  plaintiff  can  testify  against  the  United  States  in 
support  of  his  claim  or  right.  So  reads  the  statute ;  and  it  is, 
I  submit,  the  duty  of  this  court  to  obey  it,  leaving  to  Congress 
to  make  such  changes  in  the  rules  of  evidence  as  its  views  of 
public  policy  may  suggest.  It  may  be  unfortunate  for  Clark 
if  he  be  denied  an  opportunity  to  testify  to  the  amount  of  his 
loss ;  but,  as  said  by  Lord  Campbell,  ^^  it  is  the  duty  of  all 
courts  of  justice  to  take  care,  for  the  general  good  of  the  com- 
munity, that  hard  cases  do  not  make  bad  law.**  JEast  India 
Company  v.  Paul,  7  Moo.  P.  C.  C.  111. 

I  dissent  also  from  that  portion  of  the  opinion  which  oveirrules 
the  plea  of  limitation  interposed  by  the  government. 

The  act  of  March  8, 1863  (12  Stat.  765,  re-enacted  in  Rev. 
Stat.,  sect.  1069),  declares  that  ^' every  claim  against  the  United 
States,  cognizable  by  the  Court  of  Claims,  shall  be  for  ever 
barred,  unless  the  petition  setting  forth  the  statement  of  the 
claim  be  filed  .  .  •  within  six  years  after  the  claim  first 
accrues." 

Immediately  upon  the  passage  of  the  act  of  May  9,  1866, 
Clark  had  the  right  to  proceed  in  that  court,  but  he  did  not 
file  his  petition  until  April  12,  1873.  *^  In  general,  it  may  be 
said  that  it  is  a  rule  in  courts  of  equity  as  well  as  in  courts 
of  law,  that  the  cause  of  action  or  suit  arises  when  and  as 
soon  as  the  party  has  a  right  to  apply  to  the  proper  tribunala 

VOL.  TI.  4 


50  United  States  v.  Clark.  [Sup.  Ct 

for  relief."  Angell,  Lim.  87,  c.  6,  sect.  42 ;  2  Story,  Eq.  Jur., 
sect.  1521  a. 

This  court  holds  that  Clark's  suit  was  not  the  assertion  of  a 
^'  claim,"  within  the  meaning  of  the  limitation  clause  of  the  act 
of  1868.     From  that  construction  I  dissent. 

Clark  resorted  to  the  Court  of  Claims  under  the  authority  of 
an  act  which,  as  already  suggested,  entitles  the  demand  for 
relief  under  its  provisions  as  a  ^'  claim,"  and  in  his  afiidavit  to 
the  petition  he  speaks  of  his  demand  as  a  ^' claim,"  and  of 
himself  as  a  "  claimant."  The  Revised  Statutes,  following  that 
act,  designate  such  a  demand  as  a  ^^  claim,"  and  give  the  Court 
of  Claims  jurisdiction  of  "  all  claims  founded  upon  any  act  of 
Congress."     In  every  just  sense,  this  claim  is  so  founded. 

Clark,  in  order  to  obtain  relief  from  responsibility  for  the 
funds  in  question,  was  required  to  present  to  the  proper  ac- 
counting officers  a  decree  of  the  Court  of  Claims,  directing 
that  he  should  receive  credit  for  the  amount  taken  from  him 
by  the  alleged  robbery.  It  was  not,  therefore,  a  misuse  of 
words  for  Congress  to  describe  a  demand  for  relief  under 
the  act  of  1866  as  a  "claim."  If  a  "claim,"  it  was  clearly 
barred,  unless  it  did  not  accrue  until  the  credit  which  Clark 
had  given  himself  in  his  report  was  rejected  at  the  treasury 
in  1871 ;  but,  unquestionably,  his  crediting  himself  with  the 
amount  taken  from  him  by  the  robbery  was  an  unauthorized 
act.  The  accounting  officers  could  not,  except  in  pursuance 
of  a  decree  of  the  Court  of  Claims,  lawfully  admit  such  a 
credit ;  and  their  failure  to  promptly  disallow  it  did  not  give 
him  any  additional  right,  nor  deprive  the  government  of  any 
right  which  it  possessed.  Neither  his  nor  their  action  could 
suspend  the  running  of  the  Statute  of  Limitations.  His  claim, 
therefore,  accrued  immediately  upon  the  passage  of  the  act  of 
May  9,  1866.  Not  having  been  asserted  by  suit  within  six 
years  from  that  date,  it  was  barred. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  with 
directions  to  dismiss  the  petition. 
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Cbomwbll  v.  County  of  Sac. 
ComsTTY  OF  Sac  v.  Cromwell. 

1.  An  oTerdue  and  nnpaid  coupon  for  interest,  attached  to  a  municipal  bond 
which  has  scTeral  years  to  run,  does  not  render  the  bond  and  the  sub- 
sequently maturing  coupous  dishonored  paper,  so  as  to  subject  them,  in 
the  hands  of  a  purchaser  for  value,  to  defences  good  against  the  original 
holder. 

8,  A  bona  Jide  purchaser  of  negotiable  paper  for  value,  before  maturity,  takes  it 
freed  from  all  infirmities  in  its  origin,  unless  it  is  absolutely  void  for  want 
of  power  in  the  maker  to  issue  it,  or  its  circulation  is  by  law  prohibited  by 
reason  of  the  illegality  of  the  consideration.  Municipal  bonds,  payable  to 
bearer,  are  subject  to  the  same  rules  as  other  negotiable  paper. 

1L  Though  he  may  have  notice  of  infirmities  in  its  origin,  a  purchaser  of  a  munic- 
ipal bond  from  a  bona  Jide  holder,  who  obtained  it  for  value  before  matu- 
rity, takes  it  as  freed  from  such  infirmities  as  it  was  m  the  hands  of  such 
holder. 

4.  A  purchaser  of  negotiable  securities  before  their  maturity,  whatever  may  have 
been  their  original  infirmity,  can,  unless  he  is  personally  chargeable  with 
fraud  in  procuring  them,  recover  against  the  maker  the  full  amount  of  them, 
though  he  may  have  paid  therefor  less  than  their  par  value. 

4.  When,  at  the  place  of  contract,  the  rate  of  interest  differs  from  that  at  the 
place  of  pajrment,  the  parties  may  stipulate  for  either  rate,  and  the  contract 
will  govern. 

•d  Under  the  law  of  Iowa,  mumdpal  bonds  in  that  State  drawing  ten  per  cent 
interest  before  maturity  draw  the  same  interest  thereafter,  and  matured 
coupons  attached  to  them  draw  six  per  cent.  Judgments  there  rendered 
upon  such  bonds  and  coupons  draw  interest  on  the  amount  due  on  the  bonds 
at  the  rate  of  ten  per  cent  a  year,  and  on  that  due  on  the  coupons  at  the 
rate  of  six  per  cent  a  year. 

Ebbob  fco  the  Circuit  Coart  of  the  United  States  for  the  Dis- 
trict of  Iowa. 

This  action  was  brought  by  Cromwell  upon  four  bonds  of 
the  County  of  Sac,  in  the  State  of  Iowa,  each  for  $1,000,  and 
four  interest  coupons  attached  to  them,  each  for  $100.  The 
bonds  were  issued  on  the  1st  of  October,  1860,  and  made  pay- 
able to  bearer  on  the  1st  of  May,  in  the  years  1868,  1869, 1870, 
and  1871,  respectively,  at  the  Metropolitan  Bank,  in  the  city 
of  New  York,  with  annual  interest  at  the  rate  of  ten  per  cent 
a  year.  The  coupons  in  suit  matured  after  the  Ist  of  May, 
1868.  They  were,  at  the  option  of  the  holder,  payable  at  that 
bank,  or  receivable  for  county  taxes  at  the  office  of  the  treas- 
urer of  S'lc  County. 
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As  a  defence,  the  county  relied  upon  the  estoppel  of  a  judg* 
ment  rendered  in  its  favor  in  a  prior  action,  brought  by  one 
Samuel  C.  Smith  upon  certain  earlier  maturing  coupons  upon 
the  same  bonds,  accompanied  with  proof  that  Cromwell  was, 
at  the  time,  the  owner  of  those  coupons,  and  that  the  action 
was  prosecuted  for  his  benefit.  It  appears,  from  the  findings 
in  that  action,  that  the  County  of  Sac  authorized,  by  a  TOte  of 
its  people,  the  issue  of  bonds  to  the  amount  of  $10,000,  for  the 
erection  of  a  court-house ;  that  they  were  issued  by  the  county 
judge,  and  delivered  to  one  Meserey,  with  whom  he  had  made 
a  contract  for  the  erection  of  the  court-house;  that  imme- 
diately thereafter  the  contractor  gave  one  of  the  bonds  as  a 
gratuity  to  the  county  judge ;  that  a  court-house  was  never 
constructed  by  the  contractor  or  any  other  person  pursuant  to 
the  contract ;  and  that  the  plaintiff  became  the  holder  before 
maturity  of  the  coupons  in  controvei*sy,  but  it  does  not  appear 
that  he  gave  any  value  for  them.  Upon  these  findings  the 
court  below  decided  that  the  bonds  were  void  as  against  the 
county,  and  accordingly  gave  judgment  in  its  favor  upon 
the  coupons,  holding  that  any  infirmity  of  the  bonds,  by  reason 
of  illegality  or  fraud  in  their  issue^  necessarily  affected  the 
coupons  attached  to  them.  When  that  case  was  brought  here 
on  a  writ  of  error,  this  court  held  that  the  facts  disclosed  by 
the  findings  were  sufficient  evidence  of  fraud  and  illegality  in 
the  inception  of  the  bonds  to  call  upon  the  holder  to  show,  not 
only  that  he  had  received  the  coupons  before  maturity,  but 
that  he  had  given  value  for  them  ;  and,  not  having  done  so, 
the  judgment  was  affirmed.  Smith  v.  Sac  County^  11  WalL 
139. 

When  the  present  case  was  first  tried,  the  court  below,  hold- 
ing that  the  judgment  in  the  Smith  case  was  conclusive  against 
Cromwell,  excluded  proof  of  his  receipt  of  the  bonds  and  cou- 
pons in  this  suit  before  maturity  for  value,  and  gave  judgment 
for  the  county.  But  when  the  case  was  brought  here  at  the 
last  term,  this  court  held  that  the  court  below  erred  in  exclud- 
ing this  proof ;  and  that  the  point  adjudged  in  the  Smith  case 
was  only  that  the  bonds  were  void  as  against  the  county  in  the 
bands  of  parties  who  had  not  thus  acquired  them  before  ma- 
turity and  for  value.     The  judgment  was  accordingly  reversed* 
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and  the  cause  remanded  for  a  new  trial.  Cromwell  t.  County 
ofSac,9i  U.S.  851. 

Upon  the  second  trial,  the  plaintiff  proved  that  he  had  re- 
ceived, before  their  maturity,  the  bonds  payable  in  1870  and 
1871,  with  coupons  attached,  and  given  value  for  them,  without 
notice  of  any  defence  to  them  on  the  part  of  the  county. 

As  to  the  bonds  payable  in  1868  and  1869,  and  coupons  an- 
nexed, it  appears  that  the  plaintiff  purchased  them  from  one 
Clark  on  the  1st  of  April,  1878,  after  their  maturity,  for  the 
consideration  of  a  precedent  debt  due  to  him  from  Clark, 
amounting  to  $1,500 ;  that  they  had  previously  been  held  by 
one  Robinson,  who  had  pledged  them  to  a  bank  in  Brooklyn  as 
collateral  security  for  a  loan  of  money ;  that  Clark  purchased 
them  of  Robinson  on  the  20th  of  May,  1868,  by  paying  this 
loan  to  the  bank,  then  amounting  to  $1,192,  and  applying  the 
excess  of  the  amount  of  the  bonds  over  the  amount  thus  paid, 
in  satisfaction  of  a  precedent  debt  due  to  him  by  Robinson. 
To  each  of  these  bonds  there  were  attached,  at  the  time  of 
Clark^s  purchase,  the  coupon  due  May  1,  1868,  and  all  the 
unmatured  coupons.  Robinson  stated  to  Clark  that  the  cou- 
pons previously  matured  had  been  paid,  and  that  those  due  on 
the  first  of  the  month  would  be  paid  in  a  few  days.  Clark 
had  no  notice  at  the  time  of  any  defence  to  the  bonds,  except 
such  as  may  be  imputed  to  him  from  the  fact  that  one  of  the 
coupons  attached  to  each  of  the  bonds  was  then  past  due  and 
unpaid.  There  was  a  special  verdict  referring  to  the  judgment 
in  Smith  v.  Sou!  County^  and  showing  the  facts  above  stated  as 
to  the  purchase  of  the  bonds  and  coupons. 

The  law  of  New  York  allows  interest  at  the  rate  of  seven 
per  cent  a  year,  and  any  agreement  for  a  greater  rate  avoids 
the  whole  contract.  The  law  of  Iowa  provides  that  the  rate 
of  interest  shall  be  six  per  cent  a  year  on  money  due  by  ex- 
press contract,  where  a  different  rate  is  not  stipulated,  and  on 
judgments  and  decrees  for  the  payment  of  money;  but  that 
parties  may  agree  in  writing  for  the  payment  of  interest  not 
exceeding  ten  per  cent  a  year,  and  that  in  such  case  any  judg« 
ment  or  decree  thereon  shall  draw  interest  at  the  rate  expressed 
in  the  contract. 

The  main  questions  determined  in  the  court  below — such,  at 
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least,  as  are  deemed  sufficiently  important  to  be  here  noticed — 
were,  in  substance,  these :  1st,  Whether  Ihe  judgment  in  Smith 
V.  Sac  County  barred  a  recovery  by  Cromwell ;  2d,  whether  as 
to  the  bonds  maturing  in  1868  and  1869,  and  the  coupons 
annexed,  he  had  the  rights  of  a  holder  for  value  before  dis- 
honor, and  without  notice  of  any  defence  to  them  ;  3d,  whether, 
if  entitled  to  recover  on  the  bonds  and  coupons,  he  should  be 
allowed  interest  on  them  after  maturity  at  the  rate  prescribed 
by  the  law  of  New  York,  or  by  that  of  Iowa ;  and,  4th,  whether 
the  judgment  should  bear  interest  at  the  rate  of  ten,  or  only 
six,  per  cent  a  year. 

The  judges  of  the  Circuit  Court  were  divided  in  opinion  on 
these  questions.  Conformably  to  the  opinion  of  the  presiding 
judge,  who  held  that  the  bonds  which  matured  in  1868  and 
1869,  and  the  coupons  thereto  attached,  were,  when  purchased 
by  Clark,  dishonored  paper,  judgment,  bearing  six  per  cent 
interest  per  annum,  was  entered  in  favor  of  Cromwell,  only  for 
the  amoant  mentioned  in  the  bonds  which  matured  in  1870 
and  1871,  and  the  coupons  annexed,  with  interest  on  them  at 
seven  per  cent  a  year  after  maturity.  This  judgment  is  now 
brought  here  for  review,  each  party  having  sued  out  a  writ  of 
error. 

Mr.  John  N.  Rogers  for  Cromwell. 

A  purchaser  for  value  of  an  unmatured  negotiable  bond, 
with  an  overdue  coupon  attached  thereto,  does  not  take  it  as 
dishonored  paper,  subject  to  all  defences  good  against  the  origi- 
nal holder.  BasB  v.  Hewitt^  20  Wis.  260 ;  National  Bank  of 
North  America  v.  Kirhy^  108  Mass.  497 ;  Brooks  v.  Mitchell^ 
9  Mee.  &  W.  15 ;  Q-oodman  v.  Simonds^  20  How.  843  ;  Murray 
V.  Lardner^  2  Wall.  110 ;  Goodman  v.  Harvey^  4  Ad.  &  E. 
870 ;  Bumham  v.  Brown^  23  Me.  400 ;  Oridge  v.  Sherborne^  11 
Mee.  &  W.  374 ;  Grafton  Bank  v.  Doe,  19  Vt.  468 ;  Ferry  v. 
Ferry,  2  Cush.  (Mass.)  92;  United  States  v.  Union  Pacific 
Railroad  Co.,  91  U.  S.  72 ;  Miller  v.  Race,  1  Burr.  462 ;  8.  c. 
1  Sm.  L.  C.  597  and  notes. 

If  the  rate  of  interest  where  the  contract  is  made  differs  from 
that  at  the  place  of  payment,  the  agreement  of  the  parties  for 
either  rate  is  valid.  Miller  v.  Tiffany,  1  Wall.  298;  Depau 
V.  Humphreys,  8  Mart.  (La.)  1 ;   Chapman  v.  Robertson  and 
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Others,  6  Paige  (N.  Y.),  627 ;  Feck  v.  Mat/o,  14  Vt.  83 ;  But- 
ters V.  Olds  et  al.^  11  Iowa,  1. 

Under  the  Iowa  statute  which  goyerns  this  case,  the  bonds 
after  maturity  bear  interest  at  ten  per  cent  per  annum.  Sand 
V.  Armstrong,  18  Iowa,  324 ;  Lucas,  Thompson,  ^  Co.  v.  Pickel, 
20  id.  490.  In  the  States  where  a  similar  statute  prevails,  the 
decisions  are  to  the  same  effect.  Brannon  v.  Hursell,  112  Mass 
63 ;  Marietta  Iron  Works  v.  Lottimer,  25  Ohio  St.  621 ;  Mouett  v 
Sturges,  id.  884 ;  Kilgore  v.  Powers,  5  Blackf .  (Ind.)  22 ;  Phin- 
ney  v.  Baldwin,  16  111.  108;  Mni/re  v.  McDaniel,  28  id.  201 ; 
Spencer  v.  Maxfield,  16  Wis.  178,  541 ;  Pruyn  v.  The  City  of 
Milwaukee^  18  id.  867 ;  KoMer  v.  Smith,  2  Cal.  597 ;  McLane 
V.  Abrams,  2  Nev.  199 ;  Hopkins  v.  Crittenden,  10  Tex.  189 
Miller  v.  Burroughs,  4  Johns.  (N.  Y.)  Ch.  436 ;  Van  Buren  v 
Van  Gaasbeck,  4  Cow.  (N.  Y.)  496. 

The  judgment  and  the  bonds  bear  the  same  rate  of  interest. 
Marietta  Iron  Works  v.  Lottimer,  supra;  McLane  y.  Abrams, 
supra;  Henry  v.  Ward,  4  Ark.  150.  But  if  it  be  otherwise, 
then  the  rate  of  six  per  cent  applies  only  to  so  much  of  the 
judgment  as  was  rendered  on  the  coupons. 

Cromwell,  as  the  purchaser  before  their  maturity  of  the 
bonds  falling  due  in  1870  aud  1871,  and  without  notice  of  any 
defences  which  might  impair  their  validity,  and  as  the  pur- 
chaser from  a  bona  fide  holder  of  the  remaining  bonds,  who, 
before  they  matured,  bought  them  without  notice  of  any  infir- 
mity, is  n(^t  limited  to  recovering  the  sum  he  paid  therefor,  but 
is  entitled  to  the  full  amount  due  thereon,  according  to  their 
tenor  and  effect.  Lay  v.  Wissman,  36  Iowa,  305;  National 
Bank  of  Michigan  v.  Green,  33  id.  140 ;  Park  Bank  v.  Watsony 
42  N.  Y.  490 ;  Fowler  v.  Strickland,  107  Mass.  552. 

Mr.  Galusha  Parsons  for  the  county. 

Negotiable  paper  is  dishonored  by  any  breach  of  the  engage- 
ment which  it  imports.  McClure  v.  Township  of  Oxford,  94 
U.  S.  429;  Vinton  v.  King,  4  Allen  (Mass.),  562;  Newell  v. 
Gregg,  51  Barb.  (N.  Y.)  268;  First  National  Bank  of  St.  Paul 
V.  County  Commissioners,  14  Minn.  77;  Arents  v.  Commonwealth, 
18  Gratt.  (Va.)  750. 

The  past-due  coupons  attached  to  the  bonds  maturing  in 
1868  and  1869  were  notice  to  Clark,  the  purchaser,  that  the 
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paper  was  dishonored,  and  the  plaintiff  did  not  acquire  the 
other  bonds  in  the  ordinary  or  usual  course  of  business.  Sui- 
dam  V.  Williamson  et  al.^  20  How.  428 ;  Vermilye  ^  Co.  v.  Adams 
Express  Co.,  21  Wall.  188;  McClure  v.  Township  of  Oxford, 
supra;  Collins  v.  Gilbert,  94  U.  S.  758;  Shirts  v.  Overjoh^ 
60  Mo.  305  ;  Davis  v.  BartlM  ^  St.  John,  12  Ohio  St.  534. 

The  plaintiff,  if  entitled  to  recover,  is  limited  to  the  amount 
paid  by  him,  with  interest.  Moore  v.  Ryder,  65  N.  Y.  441 ; 
Cardwell  v.  Hicks,  37  Barb.  (N.  Y.)  458 ;  Story,  Prom.  Notes, 
sect.  191;  Daniel,  Neg.  Ins.,  sect.  758 ;  Chitty,  Bills,  677 ;  Huff 
V.  Wagner,  63  Barb.  (N.  Y.)  229 ;  Todd  v.  Shelboume,  8  Hun 
(N.  Y.),  510 ;   Campbell  v.  Nicholls,  4  Vroom  (N.  J.),  81. 

Interest  on  the  bonds  and  coupons,  after  maturity  and  be- 
fore judgment,  was  computed  at  an  improper  rate.  Brewster 
V.  Wakefield,  22  How.  118;  Young  v.  Godbe,  15  Wall.  562; 
Ooddard  v.  Foster,  17  id.  123 ;  Ward  v.  Morrison,  Car.  &  M. 
867.  The  judgment  bears  interest  at  the  true  rate.  Hamer 
y.  Kirkwood,  25  Miss.  95 ;  Rogers  y.  Lee  County,  1  Dill. 
629. 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  appears  that,  on  the  second  trial  of  this  case,  the  plaintiff 
proved  that  he  had  received  two  of  the  bonds  in  suit,  —  those 
payable  in  1870  and  1871,  —  with  coupons  attached,  before 
their  maturity,  and  given  value  for  them,  without  notice  of  any 
defence  to  them  on  the  part  of  the  county.  Under  our  ruling, 
when  the  case  was  first  here,  there  can  be  no  doubt  of  his  right 
to  recover  upon  them.  The  only  questions  for  our  determination 
as  respects  them  relate  to  the  interest  which  they  shall  draw 
after  maturity,  and  the  interest  which  the  judgment  shall  bear. 
These  questions  we  shall  hereafter  consider. 

As  to  the  other  two  bonds  in  suit,  —  those  payable  in  1868 
and  1869,  —  and  coupons  annexed,  it  appears  that  when  Clark 
purchased  them,  on  the  20th  of  May,  1868,  there  were  attached 
to  each  the  coupon  due  on  the  first  of  that  month  and  all  sub- 
sequent unmatured  coupons.  His  vendor  stated  to  him  thai 
the  coupons  previously  matured  had  been  paid,  and  that  those 
due  on  the  first  of  the  month  would  be  paid  in  a  few  days.    He 
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had  no  notice  at  the  time  of  any  defence  to  the  bonds,  except 
such  as  may  be  imputed  to  him  from  the  fact  that  one  of  the 
coupons  attached  to  each  of  the  bonds  was  then  past  due  and 
unpaid.  And  the  principal  question  for  our  determination  is, 
whether,  this  fact  existing,  the  plaintiff  had,  as  to  these  bonds, 
the  right  of  a  holder  for  value  before  dishonor,  without  notice 
of  any  defences  by  the  county  ;  or,  as  stated  by  counsel,  whether 
this  fact  rendered  the  bonds  themselves,  and  all  subsequently 
maturing  coupons,  dishonored  paper,  and  subjected  them,  in  the 
hands  of  Clark  and  the  plaintiff  succeeding  to  his  rights,  to  all 
defences  good  against  the  original  holder.  The  judges  of  the 
Circuit  Court  were  divided  in  opinion  upon  this  question ;  and, 
as  in  such  cases  the  opinion  of  the  presiding  judge  prevails,  the 
decision  of  the  court  was  against  the  plaintiff,  and  he  was  held 
to  have  taken  the  bonds  and  subsequent  coupons  as  dishonored 
paper,  subject  to  all  the  infirmities  which  could  be  urged  against 
them  in  the  hands  of  the  original  holder.  In  this  decision  we 
think  the  court  erred.  The  special  verdict  does  not  show  that 
the  coupons  overdue  had  been  presented  to  the  Metropolitan 
Bank  for  payment,  and  their  payment  refused.  Assuming  that 
such  was  the  fact,  the  case  is  not  changed.  The  non-payment 
of  an  instalment  of  interest  when  due  could  not  affect  the  nego- 
tiability of  the  bonds  or  of  the  subsequent  coupons.  Until 
their  maturity,  a  purchaser  for  value,  without  notice  of  their 
invalidity  as  between  antecedent  parties,  would  take  them 
discharged  from  all  infirmities.  The  non-payment  of  the  in- 
stalment of  interest  represented  by  the  coupons  due  at  the 
commencement  of  the  month  in  which  the  purchase  was  made 
by  Clark  was  a  slight  circumstance,  and,  taken  in  connection 
with  the  fact  that  previous  coupons  had  been  paid,  was  entirely 
insufficient  to  excite  suspicion  even  of  any  illegality  or  irregu- 
larity in  the  issue  of  the  bonds.  Obligations  of  municipalities 
in  the  form  of  those  in  suit  here  are  placed,  by  numerous  deci- 
sions of  this  court,  on  the  footing  of  negotiable  paper.  They  are 
transferable  by  delivery,  and,  when  issued  by  competent  author- 
ity, pass  into  the  hands  of  a  bona  fide  purchaser  for  value  before 
maturity,  freed  from  any  infirmity  in  their  origin.  Whatever 
fraud  the  officers  authorized  to  issue  them  may  have  committed 
in  disposing  of  them,  or  however  entire  may  have  been  the  fail- 
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are  of  the  consideration  promised  by  parties  receiving  them, 
these  circumstances  will  not  affect  the  title  of  subsequent  bona 
fide  purchasers  for  value  before  maturity  or  the  liability  of  the 
municipalities.  As  with  other  negotiable  paper,  mere  suspicion 
that  there  may  be  a  defect  of  title  in  its  holder,  or  knowledge 
of  circumstances  which  would  excite  suspicion  as  to  his  title 
in  the  mind  of  a  prudent  man,  is  not  sufficient  to  impair  the 
title  of  the  purchaser.  That  result  will  only  follow  where  there 
has  been  bad  faith  on  his  part.  Such  is  the  decision  of  this 
court,  and  substantially  its  language,  in  the  case  of  Murray  v. 
Lander^  reported  in  the  2d  of  Wallace,  where  the  leading  au< 
thorities  on  the  subject  are  considered. 

The  interest  stipulated  was  a  mere  incident  of  the  debt.  The 
holder  of  the  bond  had  his  option  to  insist  upon  its  payment 
when  due,  or  to  allow  it  to  run  until  the  maturity  of  the  bond ; 
that  is,  until  the  principal  was  payable.  Many  causes  may 
have  existed  for  a  failure  to  meet  the  interest  as  it  matured, 
entirely  independent  of  the  question  of  the  validity  of  the  bonds 
in  their  inception.  The  payment  of  previous  instalments  of 
interest  would  seem  to  suggest  that  only  causes  of  a  temporary 
nature  had  prevented  their  continued  payment.  If  no  instal- 
ment had  been  paid,  and  several  were  past  due,  there  might 
have  been  greater  reason  for  hesitation  on  the  part  of  the  pur- 
chaser to  take  the  paper,  and  suspicions  might  have  been  excited 
that  something  was  wrong  in  issuing  it.  All  that  we  now  de- 
cide is,  that  the  simple  fact  that  an  instalment  of  interest  is 
overdue  and  unpaid,  disconnected  from  other  facts,  is  not  suffi- 
cient to  affect  the  position  of  one  taking  the  bonds  and  subse- 
quent coupons  before  their  maturity  for  value  as  a  bona  fide 
purchaser.  National  Bank  of  North  America  v.  Kirby^  108  Mass. 
497.  To  hold  otherwise  would  throw  discredit  upon  a  large 
class  of  securities  issued  by  municipal  and  private  corporations, 
having  years  to  run,  with  interest  payable  annually  or  semi- 
annually. Temporary  financial  pressure,  the  falling  off  of 
expected  revenues  or  income,  and  many  other  causes  having 
no  connection  with  the  original  validity  of  such  instruments, 
have  heretofore,  in  many  instances,  prevented  a  punctual  pay- 
ment of  every  instalment  of  interest  on  them  as  it  matured ;  and 
similar  causes  may  be  expected  to  prevent  a  punctual  payment 
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of  interest  in  many  instances  hereafter.  To  hold  that  a  failure 
to  meet  the  interest  as  it  matures  renders  them,  though  they 
may  have  years  to  run,  and  all  subsequent  coupons  dishonored 
paper,  subject  to  all  defences  good  against  the  original  holders, 
would  greatly  impair  the  currency  and  credit  of  such  securities, 
and  correspondingly  diminish  their  value.  We  are  of  opinion, 
therefore,  that  Clark  took  the  two  bonds  in  suit  and  the  subse- 
quently maturing  coupons  as  a  bona  fide  purchaser,  and  as  such 
was  entitled  to  recover  upon  them,  whatever  may  have  been 
their  original  infirmity.  The  plaintiff,  Cromwell,  succeeded  by 
his  purchase  from  Clark  to  all  Clark's  rights,  and  can  enforce 
them  to  the  same  extent.  Nor  does  it  matter  whether,  in  the 
previous  action  against  the  county  by  Smith,  who  represented 
him,  he  was  informed  of  the  invalidity  of  the  bonds  as  against 
the  county,  and  knew,  when  he  purchased,  the  circumstances 
attending  their  issue,  or  whether  he  was  made  acquainted  with 
them  in  any  other  way.  The  rule  has  been  too  long  settled  to 
be  questioned  now,  that,  whenever  negotiable  paper  has  passed 
into  the  hands  of  a  party  unaffected  by  previous  infirmities,  its 
character  as  an  available  security  is  established,  and  its  holder 
can  transfer  it  to  others  with  the  like  immunity.  His  own  title 
and  right  would  be  impaired  if  any  restrictions  were  placed 
upon  his  power  of  disposition.  This  doctrine,  as  well  as  the 
one  which  protects  the  purchaser  without  notice,  says  Story, 
^*  is  indispensable  to  the  security  and  circulation  of  negotiable 
instruments,  and  it  is  founded  on  the  most  comprehensive  and 
liberal  principles  of  public  policy."  Story,  Prom.  Notes,  sect.  191. 
The  only  exceptions  to  this  doctrine  are  those  where  the  paper 
is  absolutely  void,  as  when  issued  by  parties  having  no  author- 
ity to  contract ;  or  its  circulation  is  forbidden  by  law  from  the 
ill^ality  of  its  consi4eration,  as  when  made  upon  a  gambling 
or  usurious  transaction. 

The  plaintiff,  therefore,  holds  the  bonds  and  the  subsequent 
coupons  as  his  vendor  held  them,  freed  from  all  infirmities  at- 
tending their  original  issue.  Nor  is  he  limited  in  his  recovery 
upon  them,  or  upon  the  other  two  bonds,  as  contended  by  coun- 
sel for  the  county,  to  the  amount  he  paid  his  vendor.  Clark 
had  given  full  value  for  those  he  purchased,  and  could  have  re- 
covered their  amount  from  the  county,  and  his  right  passed  to 
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his  vendee.  But,  independently  of  the  fact  of  such  full  payment, 
we  are  of  opinion  that  a  purchaser  of  a  negotiable  security  l)e- 
fore  maturity,  in  cases  where  he  is  not  personally  chargeable 
with  fraud,  is  entitled  to  recover  its  full  amount  against  its 
maker,  though  he  may  have  paid  less  than  its  par  value,  what- 
ever may  have  been  its  original  infirmity.  We  are  aware  of 
immerous  decisions  in  conflict  with  this  view  of  the  law ;  but 
we  think  the  sounder  rule,  and  the  one  in  consonance  with  the 
common  understanding  and  usage  of  commerce,  is  that  the  pur- 
chaser, at  whatever  price,  takes  the  benefit  of  the  entire  obli- 
gation of  the  maker.  Public  securities,  and  those  of  private 
corporations,  are  constantly  fluctuating  in  price  in  the  market, 
one  day  being  above  par  and  the  next  below  it,  and  often  pass- 
ing within  short  periods  from  one-half  of  their  nominal  to  their 
full  value.  Indeed,  all  sales  of  such  securities  are  made  with 
reference  to  prices  current  in  the  market,  and  not  with  refer- 
ence to  their  par  value.  It  would  introduce,  therefore,  incon- 
ceivable confusion  if  bona  fide  purchasers  in  the  market  were 
restricted  in  their  claims  upon  such  securities  to  the  sums  they 
had  paid  for  them.  This  rule  in  no  respect  impinges  upon  the 
doctrine  that  one  who  makes  only  a  loan  upon  such  paper,  or 
takes  it  as  collateral  security  for  a  precedent  debt,  may  be 
limited  in  his  recovery  to  the  amount  advanced  or  secured. 
Stoddard  v.  Kimball,  6  Cush.  (Mass.)  469 ;  Allaire  v.  Hart^* 
home,  1  Zab.  665 ;  Williams  v.  Smith,  2  Hill  (N.  Y.),  801 ; 
Chicopee  Bank  v.  Chapin,  8  Met.  (Mass.)  40  ;  Lay  v.  Wissman^ 
86  Iowa,  305. 

The  only  questions  remaining,  which  we  deem  of  sufficient 
importance  to  require  consideration,  relate  to  the  interest  which 
the  bonds  and  coupons  in  suit  shall  draw  after  their  maturity, 
and  the  interest  which  the  judgment  shall  bear.  The  statute 
of  Iowa  on  this  subject  provides  that  the  rate  of  interest  shall 
be  six  per  cent  a  year  on  money  due  by  express  contract,  unless 
a  different  rate  be  stipulated,  and  on  judgments  and  decrees  for 
the  payment  of  money  in  such  cases;  but  that  parties  may 
agree  in  \vriting  for  any  rate  of  interest  not  exceeding  ten  per 
cent  a  year,  and  that  any  judgment  or  decree  thereon  shall 
draw  the  rate  of  interest  expressed  in  the  contract. 

The  bonds  by  their  terms,  as  already  stated,  bear  interest  at 
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the  rate  of  ten  per  cent  nntil  maturity.  The  plaintiff  claims 
that  they  should  draw  the  same  rate  of  interest  after  maturity^ 
and  that,  under  the  statute  of  Iowa,  the  judgment  should  also 
bear  ten  per  cent  interest.  The  court  below  allowed  only  seven 
per  cent  on  the  bonds  after  maturity,  that  being  the  rate  in 
New  York,  where  the  bonds  were  payable,  and  only  six  per 
cent  on  the  judgment.  In  this  ruling,  we  think  the  court  erred. 
By  the  settled  law  of  Iowa,  as  established  by  repeated  decisions 
of  her  highest  court,  contracts  drawing  a  specified  rate  of  inter- 
est before  maturity  draw  the  same  rate  of  interest  afterwards* 
Hand  v.  ArmBtrong^  18  Iowa,  324 ;  Lucas,  Thompson,  ^  Co.  v* 
Piekel,  20  id.  490.  A  like  decision  has  been  made  in  several 
of  the  States  upon  similar  statutes.  Brannon  v.  Mursell,  112 
Mass.  63 ;  Marietta  Iron  Works  v.  Lottimer,  25  Ohio  St.  621  j 
Monett  V.  Sturges,  id.  384 ;  Kilgore  v.  Powers,  6  Blackf.  (Ind.) 
22 ;  Phinney  v.  Baldwin,  16  111.  108 ;  Etnyre  v.  McDaniel^ 
28  id.  201 ;  Spencer  v.  Maxfield,  16  Wis.  178,  541;  Pruyn  v. 
The  City  of  Milwaukee,  18  id.  367 ;  Kohler  v.  Smith,  2  Cal. 
597;  McLane  v.  Abrams,  2  Nev.  199;  Hopkins  v.  Crittenden^ 
10  Tex.  189.  There  are,  however,  conflicting  decisions;  but 
the  preponderance  of  opinion  is  in  favor  of  the  doctrine  that 
the  stipulated  rate  of  interest  attends  the  contract  until  it  is 
merged  in  the  judgment.  Pearce  v.  Hennessey,  10  R.  I.  228 ; 
Lash  V.  Lambert,  15  Minn.  416 ;  Searle  and  Others  v.  Adams, 
3  Kan.  515 ;  Kitchen  et  al,  v.  The  Branch  Bank  at  Mobile,  14 
Ala.  283.  The  statutory  rate  of  six  per  cent  in  Iowa  only 
applies  in  the  absence  of  a  different  stipulated  rate.  As  the 
judgment  in  case  of  a  stipulated  interest  in  the  contract  must 
bear  the  same  rate,  it  could  not  have  been  intended  that  a 
different  rate  should  be  allowed  between  the  maturity  of  the 
contract  and  the  entry  of  the  judgment. 

The  case  of  Brewster  v.  Wakefield  (22  How.  118)  is  cited 
against  this  view.  That  case  came  from  a  territorial  court,  and 
arose  under  a  statute  which  allowed  parties  to  agree  upon  any 
rate  of  interest,  however  exorbitant,  and  only  prescribed  seven 
per  cent  in  the  absence  of  such  agreement.  This  court,  bound 
by  no  adjudication  of  the  territorial  court,  and  looking  with  dis- 
favor upon  the  devouring  character  of  the  interest  stipulated  in 
that  case,  gave  a  strict  construction  to  the  contract  of  the  parties^ 
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♦*  The  law  of  Minnesota  "  (then  a  Territory),  said  the  courts 
'^  has  fixed  seven  per  cent  per  annum  as  a  reasonable  and  fair 
compensation  for  the  use  of  money ;  and  when  a  party  desires 
to  extort,  from  the  necessities  of  a  borrower,  more  than  three 
times  as  much  as  the  legislature  deems  reasonable  and  just,  he 
must  take  care  that  the  contract  is  so  written  in  plain  and  un- 
ambiguous terms  ;  for  with  such  a  claim  he  must  stand  on  his 
bond."  The  statute  of  Iowa  only  allows  the  parties  by  their 
agreement  to  stipulate  for  interest  up  to  ten  per  cent  a  year,  — 
a  rate  which  has  not  been  deemed  extravagant  or  unreasonable 
in  any  of  the  States  lying  west  of  the  Mississippi.  Be  that  as 
it  may,  the  question  is  one  of  local  law  under  a  statute  of  a 
State,  and  the  construction  given  by  its  tribunals  should  con- 
clude us. 

The  position  of  counsel,  that  because  the  rate  of  interest  in 
New  York,  where  the  bonds  were  payable,  is  only  seven  per 
cent,  the  bonds  can  only  draw  that  rate  after  maturity,  is  not 
tenable.  When  the  rate  of  interest  at  the  place  of  contract 
differs  from  the  rate  at  the  place  of  payment,  the  parties  may 
contract  for  either  rate,  and  the  contract  will  govern.  Miller 
V.  Tiffany^  1  Wall.  298 ;  Depau  v.  Humphreys^  8  Mart.  (La.) 
1 ;  Chapman  v.  Robertson,  6  Paige  (N.  Y.),  627,  634  ;  Feck  v. 
Mayo,  14  Vt.  88 ;  Butters  v.  Olds  et  aZ.,  11  Iowa,  1.  The  bonds 
were  made  with  reference  to  the  law  of  Iowa  as  to  interest,  and 
not  to  that  of  New  York,  where  interest  above  seven  per  cent 
is  deemed  usurious  and  avoids  the  whole  contract.  The  obligor 
is  a  municipal  corporation  of  Iowa,  the  bonds  were  deliverable 
in  that  State,  and  proceedings  to  enforce  their  payment  could 
only  be  had  in  courts  sitting  there. 

With  reference  to  interest  on  the  coupons  after  their  matu- 
rity, that  can  be  allowed  only  at  the  rate  of  six  per  cent  under 
the  law  of  Iowa.  See,  as  to  coupons  drawing  interest,  Aurora 
Oity  V.  West,  7  Wall.  82. 

It  follows,  from  the  views  expressed,  that  the  plaintiff  was 
entitled  to  judgment  for  the  amount  of  the  four  bonds  and  the 
coupons  in  suit,  with  interest  on  the  bonds  after  maturity  until 
judgment  at  the  rate  of  ten  per  cent  a  year,  and  with  interest 
on  the  coupons  after  their  maturity  until  judgment  at  the  rate 
of  six  per  cent  a  year ;  and  that  the  judgment  should  draw 
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interest  at  the  rate  of  ten  per  cent  a  year  upon  the  amount  found 
due  on  the  bonds,  and  at  the  rate  of  six  per  cent  a  year  upon 
the  amount  found  due  on  the  coupons,  including  the  costs  of 
the  action. 

The  judgment  of  the  Circuit  Court  must,  therefore,  be  re- 
Tened,  and  the  cause  remanded  with  directions  to  enter  a  judg- 
ment for  the  plaintiff  in  conformity  with  this  opinion ;  and  it  is 

So  ordered. 


TuBNPiKB  Company  v.  Illinois. 

Bf  analogy  to  the  role  of  the  common  law,  that  a  grant  to  a  oatnral  person, 
without  words  of  mheritance,  creates  only  an  estate  for  his  life,  a  grant  of 
a  franchise,  without  words  of  perpetuity,  to  a  corporation  aggregate,  whoM 
duration  is  limited,  creates  only  an  estate  for  its  life. 

By  an  act  of  the  legislature  of  Ulinois,  approved  Feh.  13, 1847,  a  turnpike  com- 
pany was  created  a  hody  corporate,  to  continue  as  such  for  twenty-flye  years 
from  that  date,  with  power  to  construct  and  maintain  a  certain  turnpike, 
erect  toll-gates,  and  collect  tolls.  The  State  reserved  the  right  to  purchase 
-the  road  at  the  expiration  of  the  charter,  hy  paying  to  the  corporation  the 
original  cost  of  construction ;  hut  the  road,  with  all  its  appendages,  was  to 
remain  in  the  possession  of  the  corporation,  to  he  used  and  controlled,  sub- 
ject to  the  rights  and  restrictions  contained  in  the  charter,  until  such  time 
as  the  State  should  refund  said  cost.  By  a  supplement  passed  in  1861,  the 
company  was  authorized  to  extend  its  road ;  and,  in  consideration  of  keep- 
ing in  repair  a  certain  bridge  and  dyke,  to  use  them  as  a  part  of  the  road, 
erect  a  toll-gate  thereon,  and  collect  tolls.  The  responsibility  of  the  com- 
pany did  not,  however,  extend  to  the  destruction  of  the  dyke  by  high  floods. 
Hdd,  1.  That  the  provision  whereby,  on  the  failure  of  the  State,  at  the  ex- 
piration of  twenty-five  years,  to  refund  the  original  cost  of  the  road,  the 
company  was  authorized  to  continue  in  the  exercise  of  its  franchises  until 
they  should  be  redeemed  by  paying  such  cost,  extended  only  to  the  charter, 
and  not  to  the  supplement  of  1861.  2.  That  the  supplement  merely  granted 
to  the  company  the  use  of  the  bridge  and  dyke,  and  that  the  franchise  to 
charge  tolls  thereon  was  separate  and  distinct  from  that  authorizing  the 
collection  of  them  on  the  original  road,  and  did  not  extend  beyond  the  term 
of  years  for  which  the  corporation  had  been  created.  8.  That,  at  the  expi- 
ration of  that  term,  the  State,  by  resuming  the  control  of  the^bridge  and 
dyke  without  compensation  to  the  company,  did  not  impair  the  obligation 
of  her  contract  with  the  company. 

(ttttn.  Whether,  if  the  company  had  been  authorized  to  construct  the  bridge 
and  dyke,  and  had  done  so,  or  to  acquire  a  proprietary  interest  in  the 
property  in  fee,  and  had  acquired  it,  the  State  could  have  taken  back 
the  property  without  Just  compensation. 

A  grant  of  franchises  and  special  privileges  is  to  be  construed  most  stroni^ 
against  the  donee  and  in  favor  of  the  public. 
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Error  to  the  Supreme  Court  of  the  State  of  Illinois. 

This  was  a  proceeding  by  information  in  the  nature  of  a  ifuo- 
warranto,  instituted  on  the  13th  of  October,  1878,  in  the  St. 
Clair  County  Circuit  Court,  Illinois,  by  the  people  of  the  State 
of  Illinois,  on  the  relation  of  one  Bowman,  against  the  St.  Clair 
County  Turnpike  Company,  charging  it  with  unlawfully  hold- 
ing and  exercising,  without  warrant  therefor,  the  franchise  of 
maintaining  a  toll-gate  near  Cahokia  Creek,  upon  a  street  in  the 
city  of  East  St.  Louis,  called  Dyke  Avenue,  and  collecting  toUa 
for  passing  through  the  same  on  said  street.  The  company 
justified  under  its  charter,  or  act  of  incorporation,  and  several 
supplements  thereto.  The  plaintiff  replied  that  the  land  occu- 
pied by  Dyke  Avenue  had  been  dedicated  by  the  owners  thereof 
to  the  city  of  East  St.  Louis,  as  a  public  street,  and  that  the 
legislature,  by  an  act  passed  March  26, 1869,  had  granted  to  the 
said  city  exclusive  power  and  control  over  said  Dyke  Avenue, 
and  imposed  upon  it  the  sole  right  and  duty  of  grading,  filling 
up,  paving,  sewering,  and  otherwise  improving  and  keeping 
said  street  in  repair,  and  the  right  to  abate  and  remove  obstruc- 
tions therefrom.  The  company  demurred,  and  insisted  that  this 
last-mentioned  act  of  the  legislature  impaired  the  obligation  of 
the  contract  made  with  itself  in  and  by  its  said  charter  and  the 
supplements  thereto.  The  County  Court,  and  the  Supreme 
Court  of  the  State,  on  appeal,  held  the  justification  of  the  com* 
pany  to  be  insuflBcient,  and  gave  judgment  of  ouster. 

The  company  then  sued  out  this  writ  of  error. 

The  statutes  of  Illinois  bearing  upon  the  question  are  set  forth 
in  the  opinion  of  the  court. 

Mr.  John  W.  Noble  and  Mr.  John  (7.  Orrick  for  the  plaintiff 
»n  error. 

The  object  of  the  supplement  to  the  charter  was  to  confer 
A  benefit  on  the  company,  and,  upon  the  same  terms,  to  add  to 
the  franchises  previously  existing.  Prvffett  et  al.  v.  Great 
Western  Railroad  Co.,  25  111.  853 ;  Commonwealth  v.  ffaneoek 
Free  Bridge  Co.,  2  Gray  (Mass.),  58 ;  Attorney- Q-eneral  v.  Gher- 
maniown,  ^e.  Turnpike  Co.,  55  Pa.  St.  466;  Carnal  Bridge 
V.  Gordon,  1  Pick.  (Mass.)  297;  WiUink  v.  Morr%9  Canal, 
8  Green  (N  J.),  Ch.  877. 

Admitting  that  the  right  granted  to  the  corporation  by  the 
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supplement  of  1861  was  that  of  the  toll-gate  on  Dyke  Avenue, 
that  right,  by  virtue  of  the  seventeenth  section  of  the  charter, 
continued  as  long  as  the  corporation ;  and  its  purchase  by  the 
State  was  as  much  a  condition  precedent  to  its  extinguishment 
as  is  the  purchase  of  any  other  right  conferred  by  the  charter. 
An  attempt  to  extinguish  it  in  any  other  manner  impairs  the 
obligation  of  the  contract  contained  in  the  charter,  and  is  un- 
constitutional and  void. 

Mr.  James  K.  JEdBoJl^  Attorney-General  of  Illinois,  contra. 

If  the  Suprfeme  Court  of  Illinois  was  correct  in  its  construc- 
tion of  the  act  of  1847,  and  that  of  1861,  the  franchise  to 
collect  tolls  on  Dyke  Avenue  expired  in  1872;  and  this  court 
will  not  inquire  whether  that  construction  was  correct  or  not. 
Insurance  Company  v.  The  Treasurer^  11  Wall.  204 ;  Kennebec 
Railroad  v.  Portland  Railroad^  14  id.  23. 

The  construction  given  to  those  acts  was  the  true  one.  Sedg- 
wick, Const.  Law,  338,  339,  342;  Angell,  Highways,  358; 
Angell  &  Ames,  Corp.  66 ;  2  Kent,  Com.  276,  298 ;  Pennsyl- 
vania Railroad  Co.  v.  Canal  CovCrs^  21  Pa.  9 ;  Canisius  v.  Mer- 
rU,  65  111.  67 ;  Chesnutwood  v.  Hood,  68  id.  132 ;  Charles  River 
Bridge  v.  Warren  Bridge  et  al.,  11  Pet.  420 ;  Ihiiuqtte  ^  Pacific 
Railroad  Co.  v.  Litchfield,  23  How.  66 ;  Stom^eUz  v.  Turnpike 
Company,  13  Pa.  St.  555. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  question  before  us  is,  whether  any  contract  was  set  up 
by  the  defendant  company,  now  plaintiff  in  error,  in  its  justifi- 
cation, which  has  been  impaired  by  the  subsequent  legislation 
of  the  State. 

The  charter  of  the  company,  as  set  out  in  its  plea  of  justifi- 
cation, was  an  act  of  the  legislature  of  Illinois,  approved  Feb. 
13,  1847,  entitled  "  An  Act  to  incorporate  the  Saint  Clair 
County  Turnpike  Company." 

By  the  first  section  of  this  act  it  was  enacted  as  follows :  — 

^  That  all  such  persons  as  shall  become  stockholders,  agreeably  to 
the  provisions  of  this  act,  in  the  corporation  hereby  created,  shall, 
and  for  the  terra  of  twenty-five  years  from  and  after  the  passage  of 
this  act,  continue  to  be  a  body  corporate  and  politic,  by  the  name  of 
*  St  Clair  County  Turnpike  Company,'  and  by  that  name  shall  have 
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Biiccession  for  the  terra  of  years  above  specified ;  may  sue  and  be 
sued,  complain  and  defend,  in  any  court  of  law  or  equity ;  may 
make  and  use  a  common  seal,"  &c.,  conferring  the  usual  corporate 
powers. 

By  the  second  section  it  was  enacted  as  follows:  — 

"  The  said  corporation  shall  have  the  right  to  construct  and  main* 
tain  a  turnpike  road  from  the  bank  of  the  Mississippi  River  opposite 
the  city  of  St.  Louis,  to  High  Street,  in  Belleville,  St.  Clair  County, 
Illinois ;  said  road  to  be  made  on  the  great  western  mail  route." 

Provision  was  then  made  for  erecting  certain  toll-gates  on 
the  line  of  the  road,  and  a  schedule  of  tolls  was  prescribed. 

The  fifteenth  section  of  the  charter  is  in  the  following 
words :  — 

^^  The  State  reserves  the  right  to  purchase  said  road  at  the  ex- 
piration of  said  charter,  by  paying  to  ssiid  corporation  the  original 
cost  of  said  road,  laid  out  and  expended  in  constructin*:^  the  same, 
to  be  asceitained  by  examination  of  the  books  of  said  corporation, 
by  commissioners  to  be  appomted  by  the  .  ^islature ;  and,  in  case  of 
non-payment  or  redemption  by  the  State  at  the  expiration  of  the 
chailer,  the  said  road,  with  all  its  appendages,  shall  remain  in  the 
possession  of  said  corporation,  to  be  used,  controlled,  and  possessed 
under  the  rights  and  restrictions  in  this  charter  contained,  and  may 
demand  and  receive  tolls  as  herein  stated,  until  such  time  as  the 
State  shall  refund  said  sum  of  money,  the  original  cost  of  construc- 
tion, and  which  right  the  State  hereby  reserves." 

The  seventeenth  and  last  section  was  as  follows :  — 

"  The  corporation  hereby  created  shall  be  safe  and  secure  for  and 
during  the  term  of  the  charter,  and  until  the  road  shall  be  redeemed 
by  the  State  as  provided,  in  all  the  rights,  interests,  a^  privileges 
granted  and  intended  to  be  conferred  to  said  company  by  th\.  strict 
letter  and  meaning  thereof,  the  corporation  complying  strictly, 
dearly,  and  fully  on  their  part." 

It  is  conceded  that  the  original  route  of  the  tump'ke,  as  lo- 
cated under  the  second  section,  did  not  embrace  Dyke  Avenue, 
where  the  toll-gate  complained  of  has  been  erected.  That 
avenue  extends  from  Cahokia  Creek  to  the  present  bank  of  the 
river,  and  is  connected,  by  a  bridge  across  Cahokia  Creek,  with 
the  turnpike  as  originally  located. 
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A  Bupplement  to  the  charter  was  passed  Feb.  16,  1861,  the 
aecond  section  of  which  was  as  follows :  — 

*•  The  St.  Glair  County  Turnpike  Company  is  hereby  authorized 
to  extend  their  road  across  Cahokia  Creek,  using  the  bridge  oyer 
said  creek  which  connects  the  St.  Clair  County  Turnpike  Company 
with  the  dyke  on  Bloody  Island,  and  over  said  dyke  to  its  western 
shore  opposite  the  city  of  St.  Louis ;  and  shall  keep  the  road  on  said 
dyke  and  bridge  in  good  repair,  and  build  a  new  bridge  if  the  present 
one  should  float  away  or  become  unsafe  for  travelling,  but  shall  not 
be  held  responsible  for  any  destruction  of  the  dyke  by  high  floods ; 
and  the  said  company  is  hereby  authorized  to  erect  a  toll-gate  on 
said  dyke,  or  on  or  near  said  bridge,  and  collect  the  following  rates 
of  toll,  viz. :  **     [Certain  tolls  being  then  prescribed.] 

It  is  by  virtue  of  this  act  that  the  defendant  claims  the  right 
to  erect  and  maintain  the  toll-gate,  and  to  exact  the  tolls  in 
question. 

The  term  of  the  charter  expired  in  1872 ;  but  the  defendant, 
in  its  plea,  alleged  that  the  State  had  never  yet  redeemed  the 
franchises  granted  to  it,  nor  paid,  or  offered  to  pay,  the  costs  of 
constructing  the  turnpike,  or  attempted  to  exercise  the  right 
reserved  in  the  fifteenth  section  of  the  charter.  The  ques- 
tion is,  whether,  by  virtue  of  this  section,  the  company  is 
entitled  to  hold  possession  of  and  take  tolls  on  Dyke  Avenue,  as 
well  as  on  the  original  line  of  its  road.  The  Supreme  Court  of 
Illinois  held  that  it  is  not  entitled  to  do  so  as  against  the  State, 
or  as  against  the  city  of  East  St.  Louis,  claiming  under  the  au- 
thority of  the  State.  It  held  that  the  dyke  and  the  bridge  over 
Cahokia  Creek  never  became  the  property  of  the  corporation : 
that  their  use  merely  was  granted  to  it ;  so  that  it  cannot  be 
said  that  they  form  a  part  of  the  road  constructed  by  the  corpo- 
ration, which  the  State,  in  electing  to  take  its  road,  would  have 
to  pay  for ;  that  the  franchise  of  charging  tolls  for  their  use  is 
entirely  distinct  and  separate  from  the  franchise  of  charging 
tolls  for  the  use  of  the  road  constructed  by  the  corporation ;  and 
that  the  fair  construction  of  the  act  of  1861  is,  that  it  was  de- 
signed that  the  corporation  should  have  the  use  of  the  bridge 
and  dyke,  with  the  right  to  charge  tolls  thereon,  until  the 
period  fixed  for  the  termination  of  the  corporation  and  the 
taking  of  control  of  its  road  by  the  State,  and  no  longer. 
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In  this  view  we  concur.  The  original  charter  of  the  com- 
pany gave  it  the  right,  in  consideration  of  building  the  turnpike 
authorized  thereby,  and  of  keeping  it  in  repair,  to  erect  certain 
toll-gates,  and  to  exact  certain  tolls  for  the  use  of  the  turnpike, 
until  the  expiration  of  twenty-five  years  from  the  date  of  the 
charter,  and  as  much  longer  as  the  State  should  fail  to  redeem 
the  franchises  so  granted,  by  paying  the  cost  of  the  work.  This 
was  undoubtedly  a  contract ;  but  it  related  only  to  the  turnpike 
then  authorized  to  be  constructed.  Any  donations  or  franchises 
which  the  State  might  subsequently  grant  to  the  company 
would  stand  upon  their  own  considerations,  and  could  not  fairly 
be  claimed  as  parcel  of  the  consideration  of  the  original  con- 
tract. In  1861,  when  the  term  of  the  charter  had  more  than 
half  expired,  the  State  gave  the  company  a  new  and  additional 
privilege ;  namely,  the  privilege  of  using  the  bridge  and  dyke 
in  question,  and  of  erecting  a  toU-^ate  thereon.  The  only  con- 
sideration required  was,  that  the  company  should  keep  them  in 
repair ;  but  should  not  even  be  responsible  for  any  destruction 
of  the  dyke  by  high  floods.  The  consideration  was  continuous, 
and  correlative  to  the  continued  use.  No  term  was  expressed 
for  the  enjoyment  of  this  privilege;  and  no  conditions  were 
imposed  for  resuming  or  revoking  it  on  the  part  of  the  State. 
It  cannot  be  preaumed  that  it  was  intended  to  be  a  perpetual 
grant ;  for  the  company  itself  had  but  a  limited  period  of  exist- 
ence. At  common  law,  a  grant  to  a  natural  person,  without 
words  of  inheritance,  creates  only  an  estate  for  the  life  of  the 
grantee ;  for  he  can  hold  the  property  no  longer  than  he  himself 
exists.  By  analogy  to  this,  a  grant  to  a  corporation  aggregate, 
limited  as  to  the  duration  of  its  existence,  without  words  of 
perpetuity  being  annexed  to  the  grant,  would  only  create  an 
estate  for  the  life  of  the  corporation.  In  the  present  case,  the 
turnpike  company  was  created  to  continue  a  corporate  body  only 
for  the  term  of  twenty-five  years  from  the  date  of  its  charter ; 
and  although,  by  necessary  implication,  a  further  continuance, 
with  the  special  faculty  of  holding  and  using  the  turnpike  au- 
thorized by  the  act  until  redeemed  by  the  State,  is  given  to  it 
for  that  purpose,  yet  it  is  only  by  implication,  arising  from  the 
necessity  of  the  case,  and,  therefore,  cannot  be  extended  to  other 
purposes  and  objects.     Grants  of  franchises  and  special  privi- 
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leges  are  always  to  be  construed  most  strongly  against  the  donee, 
and  in  favor  of  the  public  We  think  the  Supreme  Court  of 
Illinois  construed  the  grant  liberally  in  this  case,  when  it  de- 
clared ^^  the  fair  construction  "  to  be,  that  it  was  designed  the 
corporation  should  have  the  use  of  the  bridge  and  dyke,  with  the 
right  to  take  tolls  thereon,  until  the  period  fixed  for  the  deter- 
mination of  its  existence ;  and  we  think  that  that  period  cannot 
be  extended  by  implication  beyond  the  prescribed  term  of  twenty- 
five  years,  except  for  the  purposes  contained  in  the  charter. 

If  the  company  had  been  authorized  to  construct  the  dyke 
and  bridge,  and  had  done  so ;  or  if  it  had  been  authorized  to 
acquire  a  proprietary  interest  in  the  property  in  fee,  and  had 
acquired  such  interest, — the  case  would  have  had  a  different  as 
pect.  Then  the  question  would  have  been,  whether  the  State 
could  have  taken  back  the  property  without  just  compensation. 
But  it  does  not  arise  in  this  case.  The  only  question  here  is, 
whether,  in  resuming  the  possession  of  the  bridge  and  dyke, 
by  subjecting  them  to  the  control  and  management  of  the  city 
of  East  St.  LfOuis,  it  has  passed  a  law  impairing  the  obligation  of 
a  contract.    We  think  it  has  not. 

Judgment  affirmed. 


Tbnnbssee  v.  Skbbd. 

1.  Hie  legiBlatare  of  a  State  does  not  impair  the  obligation  of  a  contract  hy 
enlarging,  limiting,  or  altering  the  modes  of  proceeding  for  enforcing  it,  pro- 
vided that  the  remedy  be  not  withheld,  nor  embarrassed  with  conditions  and 
restrictions  which  seriously  impair  the  yalue  of  the  right. 

8.  The  act  of  the  legislature  of  Tennessee,  proyiding  that  there  shall  be  no  other 
remedy  in  any  case  of  the  collection  of  revenue,  or  attempt  to  collect  reve- 
nue illegally,  or  attempt  to  collect  revenue  in  funds  only  receivable  by  a 
collector  of  taxes  under  the  law,  the  same  being  other  or  different  funds 
than  such  as  the  tax-payer  may  tender  or  claim  the  right  to  pay,  than  by 
paying  the  tax  under  protest,  and  within  thirty  days  thereafter  suing  the 
collector  to  recover  it,  the  Judgment,^ if  for  the  tax-payer,  to  be  paid  in 
preference  to  other  claims  on  the  treasury,  does  not  leave  a  party  with- 
•Qt  an  adequate  remedy  for  asserting  his  right  to  pay  his  State  taxes  in 
certain  bills,  made  receivable  therefor  under  the  charter  granted  to  the 
Bank  of  Tennessee  in  the  year  1888,  but  which  bills  the  collector  refused  to 
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Error  to  the  Supreme  Court  of  tlie  State  of  Tennessee. 
The  faiits  are  stated  in  the  opinion  of  the  court. 

Mr.  Robert  McPhaU  Smith  and  Mr.  Philip  PhiUipn  for  the 
plaintiff  in  error. 

Mr.  Joseph  B.  jETmAr^ZZ,  Attorney-General  of  Tennessee,  eonfyra- 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

In  the  month  of  March,  1874,  Bloomstein,  the  relator,  pre- 
sented his  petition  to  the  State  Circuit  Court  sitting  at  Nash- 
ville, Tenn.,  in  which  he  stated  that  he  was  the  o.wner  of  certain 
real  and  personal  estate,  which  was  assessed  for  State  taxes  in 
the  year  1872  to  the  amount  of  9182.60 ;  that  he  tendered  to 
Sneed,  who  was  collector  of  taxes  for  Davidson  County,  in  pay- 
ment of  said  taxes,  the  amount  thereof  in  ^^  funds  receivable 
by  law  for  such  purposes ; "  that  the  collector  refused  to  receive 
the  same,  but  issued  a  warrant  to  his  deputy  to  collect  the 
amount  claimed ;  that  he  has  ever  since  been  ready  to  make 
such  payment,  and  now  brings  said  funds  into  court  to  abide 
the  action  with  respect  thereto ;  that  said  funds  consist  of  $2.60 
in  legal-tender  currency  of  the  United  States,  and  $180  in  bills 
of  the  Bank  of  Tennessee,  which  were  issued  subsequently  to 
May  6, 1861,  although  some  of  them  bear  an  earlier  date ;  that 
the  bills  tendered  were  originally  made  payable  in  gold  or  silver 
coin,  and  were  embraced  within  the  twelfth  section  of  the  act 
chartering  said  bank.  He  prayed  for  an  alternative  writ  of 
mandamus  to  compel  the  collector  to  receive  the  said  bills  in 
payment  of  such  taxes,  or  to  show  cause  to  the  contrary. 

To  this  writ  the  defendant,  in  answer,  showed,  among  others, 
the  following  causes  why  the  writ  should  not  issue :  — 

1.  That  the  suit  is  expressly  prohibited  by  the  act  of  the 
General  Assembly  of  the^tate  passed  Feb.  21, 1878,  c.  18,  sect.  2. 
2.  That  it  is  prohibited  by  the  act  (c.  44)  of  the  same  year. 
8.  That  the  receipt  of  such  bank-notes  in  payment  of  taxes  was 
prohibited  by  the  Constitution  of  the  State  of  Tennessee  of 
1866.  4.  That  no  such  action  lay  at  common  law  to  enforce 
action  by  an  officer  in  defiance  of  the  legislative  command. 
8.  That  the  notes  were  issued  in  aid  of  the  late  war  against  the 
United  States. 

The  petition  having  been  dismissed,  the  case  was  thereupon 
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JAken  to  the  Sapreme  Court  of  the  State.  On  the  26th  of 
May,  1875,  a  judgment  of  afBrmance  was  rendered. 

It  is  from  this  judgment  that  the  writ  of  error  to  this  court 
18  brought. 

The  bank  in  question  was  chartered  in  the  year  1888,  and 
its  charter  contained,  as  its  twelfth  section,  the  following  pro- 
▼ision :  — 

*'  Sect.  12.  Be  it  enacted,  that  the  bills  or  notes  of  the  said 
corporation  origiually  made  payable,  or  which  shall  have  become 
payable,  on  demand,  in  gold  or  silver  coin,  shall  be  receivable  at  the 
treasury,  and  by  all  tax-collectors  and  other  public  officers,  in  all 
payments  for  taxes  or  other  moneys  due  the  State." 

The  judgment  of  the  Supreme  Court  declared  that  the  pres- 
ent proceeding  was,  virtually,  a  suit  against  the  State,  and  that 
it  was  not  maintainable  prior  to  the  act  of  1855,  which  act  was 
carried  into  the  Code  as  sect.  2807.  By  this  act  it  was  pro- 
vided that  suits  might  be  brought  against  the  State  ^' under  the 
same  rules  and  regulations  that  govern  actions  between  private 
persons,''  and  that  process  commencing  the  same  might  be 
served  upon  the  attorneys-general  of  the  several  districts.  This 
act  was  repealed  in  1865,  many  years  before  the  commencement 
of  this  proceeding,  and  again  in  1878,  by  the  acts  presently  to 
be  mentioned.  We  have  in  the  present  action  a  decision  of  the 
Supreme  Court  of  the  State  upon  its  own  statutes  and  modes 
of  proceeding,  to  the  effect,  1st,  that  a  writ  of  mandamus^  in  a 
case  like  the  present,  is  a  proceeding  against  the  State ;  and, 
2d,  that  it  cannot  be  sustained  in  this  case. 

On  the  28th  of  February,  1873,  the  legislature  of  Tennessee 
enacted  "  that  no  court  has,  or  shall  hereafter  have,  any  power, 
jurisdiction,  or  authority  to  entertain  any  suit  against  the  State, 
or  against  any  officer  of  the  State,  acting  by  authority  of  the 
State,  with  a  view  to  reach  the  State,  its  treasury  funds  or 
property;  and  all  such  suits  now  pending,  or  hereafter  brought, 
shall  be  dismissed  as  to  the  State  or  such  officer,  on  motion, 
plea,  or  demurrer  of  the  law  officer  of  the  State,  or  counsel 
employed  by  the  State." 

On  the  21st  of  March,  1873,  it  enacted  ^^  that  in  all  cases  in 
which  an  officer,  charged  by  law  with  the  collection  of  revenue 
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due  the  State,  shall  institute  any  proceeding,  or  take  a&\  steps 
for  the  collection  of  the  same,  alleged  or  claimed  to  be  due  by 
said  officer  from  any  citizen,  the  party  against  whom  the  pio« 
ceeding  or  step  is  taken  shall,  if  he  conceives  the  same  to  be 
unjust  or  illegal,  or  against  any  statute  or  clause  of  the  Consti- 
tution of  the  State,  pay  the  same  under  protest ;  and,  upon  his 
making  said  payment,  the  officer  or  collector  shall  pay  such 
revenue  into  the  State  treasury,  giving  notice  at  the  time  of 
payment  to  the  comptroller  that  the  same  was  paid  under 
protest ;  and  the  party  paying  said  revenue  may,  at  any  time 
within  thirty  days  after  making  said  payment,  and  not  longer 
thereafter,  sue  the  said  officer  having  collected  said  sum,  for 
the  recovery  thereof.  And  the  same  may  be  tried  in  any  court 
having  the  jurisdiction  of  the  amount  and  parties ;  and,  if  it  be 
determined  that  the  same  was  wrongfully  collected,  as  not 
being  due  from  said  party  to  the  State,  for  any  reason  going  to 
the  merits  of  the  same,  then  the  court  trying  the  case  may 
certify  of  record  that  the  same  was  wrongfully  paid  and  ought 
to  be  refunded ;  and  thereupon  the  comptroller  shall  issue  his 
warrant  for  the  same,  which  shall  be  paid  in  preference  to 
other  claims  on  the  treasury." 

Sect.  2  of  the  act  provides  ^^  that  there  shall  be  no  other 
remedy,  in  any  case  of  the  collection  of  revenue,  or  attempt  to 
collect  revenue  illegally,  or  attempt  to  collect  revenue  in  funds 
only  receivable  by  said  officer  under  the  law,  the  same  being 
other  or  different  funds  than  such  as  the  tax-payer  may  tender, 
or  claim  the  right  to  pay,  than  that  above  provided ;  and  no 
writ  for  the  prevention  of  the  collection  of  any  revenue  claimed, 
or  to  hinder  or  delay  the  collection  of  the  same,  shall  in  any 
wise  issue,  either  injunction,  superaedeaSy  prohibition,  or  any 
other  writ  or  process  whatever ;  but  in  all  cases  in  which,  for 
any  reason,  any  person  shall  claim  that  the  tax  so  collected 
was  wrongfully  or  illegally  collected,  the  remedy  for  said  party 
shall  be  as  above  provided,  and  in  no  other  manner." 

The  act  of  March  25, 1873,  provides  "  that  the  several  tax- 
collectors  shall  receive,  in  discharge  of  the  taxes  and  other  dues 
to  the  State,  bank-notes  of  the  Bank  of  Tennessee,  known  as 
;he  old  issue,  warrants  on  the  treasury  legally  outstandingj 
(old,  silver,  national  bank-notes,  and  nothing  else." 
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It  is  said  that  the  acts  of  1873,  to  which  reference  is  made, 
are  laws  impairing  the  obligation  of  the  contract  contained  in 
the  twelfth  section  of  the  bank  charter.  This  is  done,  it  is  said, 
not  by  a  dii'ect  infraction  of  the  obligation,  but  by  placing  such 
impediments  and  obstructions  in  the  way  of  its  enforcement,  by 
so  impairing  the  remedies,  as  practically  to  render  the  obliga- 
tion of  no  value.  This  is  the  only  point  in  the  case  involving 
a  question  of  Federal  jurisprudence,  and  the  only  one  that  it  is 
necessary  for  us  to  consider.  The  question  discussed  by  Mr. 
Justice  Swayne,  in  Walker  v.  Whitehead  (16  Wall.  814),  of  the 
preservation  of  the  laws  in  existence  at  the  time  of  the  making 
of  the  contract,  is  not  before  us.  The  claim  is  of  a  subsequent 
injury  to  the  contract. 

There  are,  no  doubt,  many  cases  holding  that  the  remedy 
maybe  so  much  impaired  as  to  affect  the  obligation  of  the 
contract.  In  Webster  ^  Mann  v.  Rose  (6  Heisk.  (Tenn.)  93), 
a  stay-law  was  decided  to  be  unconstitutional  In  Blair  v. 
Williams  (4  Litt.  (Ey.)  34),  the  same  was  held  of  a  law  extend- 
ing the  time  of  a  replevin  beyond  that  in  existence  when  the 
contract  was  made. 

In  Malony  v.  Fortune  (14  Iowa,  417),  and  in  CargiU  v.  Power 
(1  Mich.  369),  an  extension  of  time  for  the  redemption  of  a  pre- 
existing mortgage  was  held  to  be  unconstitutional. 

In  WiUard  v.  Longstreet  (2  Dougl.  (Mich.)  172),  a  law  forbid- 
ding the  sale  of  property  on  execution  for  less  than  two-thirds 
of  its  appraised  value  was  held  to  be  unconstitutional  as  to 
preexisting  contracts. 

In  Walker  v.  Whitehead  (supra^^  it  is  said,  ^^  Nothing  is  more 
material  to  the  obligation  of  a  contract  than  the  means  of  its 
enforcement.  The  ideas  of  validity  and  remedy  are  insepara- 
ble, and  both  are  parts  of  the  obligation  which  is  guaranteed 
by  the  Constitution  against  impairment." 

These  are  the  authorities  quoted  to  sustain  the  plaintiff's 
theory,  and  the  list  might  easily  be  enlarged. 

On  the  other  hand,  our  own  reports  and  those  of  the  States 
are  full  of  cases  holding  that  the  legislature  may  alter  and  mod- 
ify the  remedy  to  enforce  a  contract  without  impairing  its  obli- 
j^tion.  The  case  of  Sturges  v.  Crowninshield  (4  Wheat.  122), 
is  among  the  first  of  the  class  where  the  question  arose  upon  the 
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abolition  of  the  right  of  imprisonment  of  the  debtor  as  a  means 
of  compelling  payment  of  his  debt.  Mason  v.  Haile  (12  Wheat. 
870)  was  a  case  of  the  same  class.  Mr.  Justice  Thompson  says: 
^^  Imprisonment  of  the  debtor  .  .  •  may  be  allowed  as  a  means 
of  inducing  him  to  perform  his  contract ;  but  a  State  may  refuse 
to  inflict  this  punishment,  .  •  .  and  leave  the  contract  in  full 
force.  Imprisonment  is  no  part  of  the  contract,  and  simply  to 
release  the  prisoner  does  not  impair  its  obligation." 

On  the  general  subject,  and  for  numerous  illustrations,  refer- 
ence is  made  to  the  following  cases,  which  it  is  not  necessary  to 
examine  in  detail :  Bronson  v.  Kimie^  1  How.  811 ;  Von  Hoff 
man  v.  City  of  Quincy^  4  Wall.  585 ;  Bruce  v.  Schuyler  et  al.j 
9  HI.  221,  in  each  of  which  a  large  number  of  cases  is  col- 
lected. 

If  a  particular  form  of  proceeding  is  prohibited,  and  another 
is  left  or  is  provided  which  affords  an  effective  and  reasonable 
mode  of  enforcing  the  right,  the  obligation  of  the  contract  is 
not  impaired.  Bronson  v.  Kimie^  supra  ;  Huntzinger  v.  Brock^ 
3  Grant's  Cases  (Pa.),  248;  Evans  v.  Montgomery^  4  Watts  & 
S.  (Pa.)  218 ;  Read  v.  Frankfort  Bank,  28  Me.  818. 

The  rule  seems  to  be  that  in  modes  of  proceeding  and  of 
forms  to  enforce  the  contract  the  legislature  has  the  control, 
and  may  enlarge,  limit,  or  alter  them,  provided  that  it  does  not 
deny  a  remedy,  or  so  embarrass  it  with  conditions  and  restric- 
tions as  seriously  to  impair  the  value  of  the  right.  Bronson  v. 
Kimie,  supra. 

If  we  assume  that  prior  to  1878  the  relator  had  authority  to 
prosecute  his  claim  against  the  State  by  mandamus,  and  that 
by  the  statutes  of  that  year  the  further  use  of  that  form  was 
prohibited  to  him,  the  question  remains,  whether  an  effectual 
remedy  was  left  to  him  or  provided  for  him.  We  think  the 
regulation  of  the  statute  gave  him  an  abundant  means  of  en- 
forcing such  right  as  he  possessed.  It  provided  that  he  might 
pay  his  claim  to  the  collector  under  protest,  giving  notice 
thereof  to  the  comptroller  of  the  treasury ;  that  at  any  time 
within  thirty  days  thereafter  he  might  sue  the  officer  making 
the  collection ;  that  the  case  should  be  tried  by  any  court  hav* 
ing  jurisdiction,  and,  if  found  in  favor  of  the  plaintiff  on  the 
merits,  the  court  should  certify  that  the  sam^  was  wrongfully 
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paid  and  ought  to  be  refunded,  and  the  comptroller  should 
thereupon  issue  his  warrant  therefor,  which  should  be  paid  in 
preference  to  other  claims  on  the  treasury. 

This  remedy  is  simple  and  effective.  A  suit  at  law  to  recover 
money  unlawfully  exacted  is  as  speedy,  as  easily  tried,  and  less 
complicated  than  a  proceeding  by  mandamtLS.  Every  attorney 
knows  how  to  carry  on  the  former,  while  many  would  be  em- 
barrassed by  the  forms  of  the  latter.  Provision  is  also  made 
for  prompt  payment  of  the  amount  by  the  State,  if  judgment  is 
rendered  against  the  officer  on  the  merits. 

We  are  not  cited  to  any  statutes  authorizing  suits  to  be 
brought  against  a  State  directly,  and  we  know  of  hone.  In 
a  special  and  limited  class  of  cases,  the  United  States  permits 
itself  to  be  sued  in  the  Court  of  Claims ;  but  such  is  not  the 
general  rule.  In  revenue  cases,  whether  arising  upon  its  inter- 
nal revenue  laws  or  those  providing  for  the  collection  of  duties 
upon  foreign  imports,  it  adopts  the  rule  prescribed  by  the 
State  of  Tennessee.  It  requires  the  contestant  to  pay  the 
amount  as  fixed  by  the  government,  and  gives  him  power  to 
sue  the  collector,  and  in  such  suit  to  test  the  legality  of  the 
tax.  There  is  nothing  illegal  or  even  harsh  in  this.  It  is  a  wise 
and  reasonable  precaution  for  the  security  of  the  government. 
No  government  could  exist  that  permitted  the  collection  of  its 
revenues  to  be  delayed  by  every  litigious  man  or  every  embar- 
rassed man,  to  whom  delay  was  more  important  than  the 
payment  of  costs. 

We  think  there  is  no  ground  for  the  assertion  that  a  speedy 
and  effective  remedy  is  not  provided  to  enforce  the  claim  set 
up  by  the  plaintiff.  This  is  the  only  question  properly  before 
us,  and  we  are  of  the  opinion  that  it  presents  no  ground  for 
reversing  the  judgment  of  the  court  below. 

The  other  important  questions  discussed  in  the  opinion  of  the 
court  below  and  argued  by  the  counsel  it  is  not  necessary  here 
to  examine ;  they  do  not  arise  at  this  time. 

Judgment  cffirmeA 
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Mbisteb  v.  Moobb. 

1.  A  mmrriage  ralid  at  common  law  is  TaUd,  notwithstanding  the  ttatntei  oi  th« 
State  where  it  is  contracted  prescrihe  directions  respecting  its  fonnatlon  and 
solemnization,  unless  they  contain  express  words  of  nullity. 

i.  This  court  adopts,  as  an  anthoritatiYe  declaration  of  the  law  of  Biichigan,  the 
ruling  of  the  Supreme  Court  of  that  State  in  Hutchins  v.  Kimmell,  81  Biich. 
126,  that,  notwithstanding  the  statutory  regulations  hare  not  been  complied 
with,  a  marriage  contracted  there  per  verba  de  pnesenii  is  Talidp 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

This  was  ejectment,  brought  Oct.  9,  1878,  by  Bernard  L. 
Meister,  for  the  possession  of  certain  lots  of  ground  in  Pitts- 
burg, Pa. 

Both  parties  claimed  under  William  Mowry,  the  plaintiff,  as 
the  alienee  of  the  alleged  wife  and  daughter  of  said  William, 
and  the  defendants,  as  the  vendees  of  his  mother,  in  whom  the 
title  of  the  property  vested,  if  he  died  unmarried  and  without 
issue. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  introduced 
evidence  tending  to  prove  that,  some  time  in  the  year  1844  or 
1846,  said  William  went  from  Pittsburg  to  the  Saginaw  Valley, 
in  the  State  of  Michigan,  and  there  became  acquainted  with 
Mary,  the  daughter  of  an  Indian  named  Pero;  that,  in  the 
latter  part  of  the  year  1845,  Mowry  and  Mary  were  married, 
and  thereafter  lived  and  cohabited  together  as  man  and  wife, 
4md  had  one  child  bom  to  them,  named  Elizabeth ;  that  said 
Mowry  died  intestate,  some  time  in  1852,  at  Pittsburg,  leaving 
no  issue  living  at  his  death  save  said  Elizabeth,  who  afterwards 
married  one  Isaacs ;  and  that  they,  Aug.  27, 1878,  conveyed  the 
demanded  premises  to  the  plaintiff. 

The  defence  was — 

1.  That  the  plaintiff's  evidence,  even  if  true,  did  not,  under 
the  statute  of  Michigan,  regulating  the  solemnization  of  nuu> 
riage,  establish  a  valid  marriage  between  William  Mowry  and 
the  Indian  woman. 

2.  That  that  evidence  utterly  failed  to  establish  a  valid  mar- 
<riage  at  common  law. 

The  Revised  Statutes  of  Michigan  upon  the  subject  of  the 
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Bolemnization  of  marriages,  adopted  in  the  year  1888,  and  in 
force  at  the  time  of  the  alleged  marriage,  enact  as  follows :  — 

<*  Sect.  6.  Man'iages  may  be  solemnized  by  any  justice  of  the 
peace  in  the  county  in  which  he  is  chosen ;  and  they  may  be  solem- 
nized throughout  the  State  by  any  minister  of  the  gospel  who  haa 
been  ordained  according  to  the  usages  of  his  denomination,  and  who 
resides  within  this  State,  and  continues  to  preach  the  gospel." 

^  SsoT.  8.  In  the  solemnization  of  marriage  no  particular  form 
shall  be  required,  except  that  the  parties  shall  solemnly  declare,  in 
the  presence  of  the  magistrate  or  minister  and  the  attending  wit- 
nesses, that  they  take  each  other  as  husband  and  wife.  In  every 
ease  there  shall  be  at  least  two  witnesses,  besides  the  minister  or 
magistrate,  present  at  the  ceremony.''  • 

^  Sect.  14.  No  marriage  solemnized  before  any  person  profess- 
ing to  be  a  justice  of  the  peace  or  a  minister  of  the  gospel  shall  be 
deemed  or  adjudged  to  be  void,  nor  shall  the  validity  thereof  be  in 
any  way  afEected  on  account  of  any  want  of  jurisdiction  or  authority 
in  such  supposed  justice  or  minister :  Provided^  that  the  marriage 
be  consummated  with  a  full  belief  on  the  part  of  the  persons  so  mar- 
ried, or  either  of  them,  that  they  have  been  lawfully  joined  in 
marriage. 

"  Sect.  15.  The  preceding  provisions,  so  far  as  they  relate  to  the 
manner  of  solemnizing  marriages,  shall  not  affect  marriages  among 
the  people  called  Friends,  or  Quakers,  nor  marriages  among  the 
people  called  Menonists ;  but  such  marriages  may  be  solemnized  in 
the  manner  heretofore  used  and  practised  in  their  respective  socie- 
ties."   Rev.  Stat.  1838,  pp.  334,  335. 

The  court  below  charged  the  jury  that  the  validity  of  the 
alleged  marriage  must  be  determined  by  the  laws  of  Michigan ; 
and  that,  if  they  found  that  neither  a  minister  nor  a  magistrate 
was  present  thereat,  —  and  such  was  the  plaintiflE's  proof,  —  it 
was  invalid  under  the  statute  of  that  State,  and  their  verdict 
should  be  for  the  defendants. 

There  was  a  verdict  for  the  defendants.  Judgment  was  ren- 
dered accordingly,  whereupon  the  plaintiff  brought  the  case  here. 

Mr.  H.  W.  Weir  for  the  plaintiff  in  error. 

A  statute  regulating  the  forms  of  marriage  is  merely  direc- 
tory, and,  unless  it  contains  an  express  clause  of  nullity,  a  mar- 
riage per  verba  de  proesenti  is  valid.  1  Bishop,  Mar.  &  Div., 
sects.  277  a,  279, 280, 288  et  seq. ;  The  State  v.  Warthingtan,  Chi- 
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cago  Legal  News,  June  l6, 1877 ;  Commonwealth  v.  Jackson^ 
11  Bush  (Ky.),  679 ;  2  Greenl.  Evid.,  sects.  461,  462.  Such  is 
the  ruling  of  the  Supreme  Court  of  Michigan.  Stitchins  y. 
Kimmell,  81  Mich.  126 ;  Proctor  v.  BigeloWy  Jan.  Term,  1878. 
not  yet  reported. 

Mr.  M.  W.  Acheion^  contra. 

The  judgment  below  is  not  erroneous.  People  v.  Slacks  16 
Mich.  198  ;  Holme9  v.  Holme%,  1  Abb.  (U.  S.)  626 ;  Milford  v. 
Worcester^  7  Mass.  48 ;  lAgonia  v.  Biixton^  2  Me.  96 ;  Boche  v. 
Washington,  19  Ind.  68 ;  The  State  v.  Samuel,  2  Dev.  &  B. 
(N.  C.)  Eq.  177;  State  v.  Patterson,  2  Ired.  (N.  C.)  L.  346; 
Bashaw  v.  State  of  Tennessee,  1  Yerg.  (Tenn.)  177 ;  Chisliam 
V.  State  of  Tennessee,  2  id.  689 ;  Robertson  v.  The  State,  42  AK 
609. 

Affirmative  statutes  which  introduce  a  new  rule  or  prescribe 
a  specific  mode  of  doing  a  thing  imply  a  negative  of  all  that  is 
not  within  their  purview.  Slade  v.  Drake,  Hob.  298  ;  Stradling 
V.  Morgan,  Plowd.  206. 

A  contract  in  contravention  of  statutory  provisions  which 
contain  nothing  from  which  its  validity  can  be  inferred,  is  void. 
Mitchell  V.  Smith,  1  Binn.  (Pa.)  118 ;  BarUe  v.  Haldeman,  7  Watts 
&  S.  (Pa.)  233. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  learned  judge  of  the  Circuit  Court  instructed  the  jury, 
that,  if  neither  a  minister  nor  a  magistrate  was  present  at  the 
alleged  marriage  of  William  A.  Mowry  and  the  daughter  of 
the  Indian  Pero,  the  marriage  was  invalid  under  the  Michigan 
statute ;  and  this  instruction  is  now  alleged  to  have  been  erro- 
neous. It  certainly  withdrew  from  the  consideration  of  the 
jury  all  evidence,  if  any  there  was,  of  informal  marriage  by 
contract  per  verba  de  prcesenti.  That  such  a  contract  consti- 
tutes a  marriage  at  common  law  there  can  be  no  doubt,  in  view 
of  the  adjudications  made  in  this  country,  from  its  earliest  set- 
tlement to  the  present  day.  Marriage  is  everywhere  regarded 
as  a  civil  contract.  Statutes  in  many  of  the  States,  it  is  true, 
regulate  the  mode  of  entering  into  the  contract,  but  they  do 
not  confer  the  right.  Hence  they  are  not  within  the  principle, 
that,  where  a  statute  creates  a  right  and  provides  a  remedy  foi' 
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its  enforcement,  the  remedy  is  exclusiye.  No  doubt,  a  statutr 
may  take  away  a  common-law  right ;  but  there  is  always  a  pre 
flamption  that  the  legislature  has  no  such  intention,  unless  it  b< 
plainly  expressed.  A  statute  may  declare  that  no  marriages 
shall  be  valid  unless  they  are  solemnized  in  a  prescribed  man- 
ner ;  but  such  an  enactment  is  a  very  different  thing  from  a  law 
requiring  all  marriages  to  be  entered  into  in  the  presence  of  a 
magistrate  or  a  clergyman,  or  that  it  be  preceded  by  a  license, 
or  publication  of  banns,  or  be  attested  by  witnesses.  Such 
formal  provisions  may  be  construed  as  merely  directory,  in- 
stead of  being  treated  as  destructive  of  a  common-law  right  to 
form  the  marriage  relation  by  words  of  present  assent.  And 
such,  we  think,  has  been  the  rule  generally  adopted  in  constru- 
ing statutes  regulating  marriage.  Whatever  directions  they 
may  give  respecting  its  formation  or  solenmization,  courts  have 
usually  held  a  marriage  good  at  common  law  to  be  good  not- 
withstanding the  statutes,  unless  they  contain  express  words  of 
nullity.  This  is  the  conclusion  reached  by  Mr.  Bishop,  after 
an  examination  of  the  authorities.  Bishop,  Mar.  and  Div., 
sect.  283  and  notes.  We  do  not  propose  to  examine  in  detail 
the  numerous  decisions  that  have  ^een  made  by  the  State 
courts.  In  many  of  the  States,  enactments  exist  very  similar  to 
the  Michigan  statute ;  but  their  object  has  manifestly  been,  not 
to  declare  what  shall  be  requisite  to  the  validity  of  a  marriage, 
but  to  provide  a  legitimate  mode  of  solemnizing  it.  They 
speak  of  the  celebration  of  its  rite  rather  than  of  its  validity, 
and  they  address  themselves  principally  to  the  functionaries 
they  authorize  to  perform  the  ceremony.  In  most  cases,  the 
leading  purpose  is  to  secure  a  registration  of  marriages,  and 
evidence  by  which  marriages  may  be  proved ;  for  example,  by 
certificate  of  a  clergyman  or  magistrate,  or  by  an  exemplifica- 
tion of  the  registry.  In  a  small  number  of  the  States,  it  must 
be  admitted,  such  statutes  have  been  construed  as  denying 
validity  to  marriages  not  formed  according  to  the  statutory 
directions.  Notably  has  this  been  so  in  North  Carolina  and 
in  Tennessee,*  where  the  statute  of  North  Carolina  was  in 
force.  But  the  statute  contained  a  provision  declaring  null 
and  void  all  marriages  solemnized  as  directed,  witliout  a  license 
first  had.     So,  in  Massachusetts,  it  was  early  decided  that  a 
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etatnte  very  like  the  Michigan  statute  rendered  illegal  a  mar- 
riage which  would  have  been  good  at  common  law,  but  which 
"sras  not  entered  into  in  the  manner  directed  by  the  written 
law.  Milford  v.  Worcester^  7  Mass.  48.  It  may  well  be 
doubted,  however,  whether  such  is  now  the  law  in  that  State. 
In  Parton  v.  Henry  (1  Gray  (Mass.),  119),  where  the  question 
was,  whether  a  marriage  of  a  girl  only  thirteen  years  old, 
married  without  parental  consent,  was  a  valid  marriage  (the 
statute  prohibiting  clergymen  and  magistrates  from  solemnizing 
marriages  of  females  under  eighteen,  without  the  consent  of 
parents  or  guardians),  the  court  held  it  good  and  binding,  not- 
withstanding the  statute.  In  speaking  of  the  effect  of  statutes 
regulating  marriage,  including  the  Massachusetts  statute  (which, 
as  we  have  said,  contained  all  the  provisions  of  the  Michigan 
one),  the  court  said :  "  The  effect  of  these  and  similar  statutes 
is  not  to  render  such  marriages,  when  duly  solemnized,  void, 
although  the  statute  provisions  have  not  been  complied  with. 
They  are  intended  as  directory  only  upon  ministers  and  magis- 
trates, and  to  prevent  as  far  as  possible,  by  penalties  on  them, 
the  solemnization  of  marriages  when  the  prescribed  conditions 
and  formalities  have  not  been  fulfilled.  But,  in  the  absence  of 
any  provision  declaring  marriages  not  celebrated  in  a  prescribed 
manner,  or  between  parties  of  certain  ages,  absolutely  void,  it 
is  held  that  all  marriages  regularly  made  according  to  the  com- 
mon law  are  valid  and  binding,  though  had  in  violation  of  the 
specific  regulations  imposed  by  statute."  There  are  two  or 
three  other  States  in  which  decisions  have  been  made  like  that 
in  7th  Massachusetts. 

We  will  not  undertake  to  cite  those  which  hold  a  different 
doctrine,  one  in  accord  with  the  opinion  we  have  cited  from 

1  Gray.  Reference  is  made  to  them  in  Bishop,  Mar.  and  Div. 
sect.  283  et  seq, ;  in  Reeve's  Domestic  Relations,  199,  200 ;  in 

2  Kent,  Com.  90,  91 ;  and  in  2  Greenleaf  on  Evidence.  The 
rule  deduced  by  all  these  writers  from  the  decided  cases  is  thus 
stated  by  Mr.  Greenleaf :  — 

"  Though  in  most,  if  not  all,  the  United  States  there  are  statutes 
regulating  the  celebration  of  marriage  rites,  and  inflicting  penalties 
on  all  who  disobey  the  regulations,  yet  it  is  generally  considered, 
that,  in  the  absence  of  any  positive  statute  declaring  that  all  mar 
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Tiages  not  celebrated  in  the  prescribed  manner  shall  be  void,  or 
that  none  bat  certain  magistrates  or  ministers  shall  solemnize  a 
marriage,  any  marriage,  regularly  made  according  to  the  common 
law,  without  observing  the  statute  regulations,  would  still  be  a 
valid  marriage.'' 

As  before  remarked,  the  statutes  are  held  merely  directory; 
because  marriage  is  a  thing  of  common  right,  because  it  is  the 
policy  of  the  State  to  encourage  it,  and  because,  as  has  some- 
times been  said,  any  other  construction  would  compel  holding 
illegitimate  the  offspring  of  many  parents  conscious  of  no  vio- 
lation of  law. 

The  Michigan  statute  differs  in  no  essential  particular  from 
those  of  other  States  which  have  generally  been  so  construed. 
It  does  not  declare  marriages  void  which  have  not  been  entered 
into  in  the  presence  of  a  minister  or  a  magistrate.  It  does  not 
deny  validity  to  marriages  which  are  good  at  common  law. 
The  most  that  can  be  said  of  it  is,  that  it  contains  implications 
of  an  intention  that  all  marriages,  except  some  particularly 
mentioned,  should  be  celebrated  in  the  manner  prescribed. 
The  sixth  section  declares  how  they  may  be  solemnized.  The 
seventh  describes  what  shall  be  required  of  justices  of  the  peace 
and  ministers  of  the  gospel  before  they  solemnize  any  marriage. 
The  eighth  declares  that  in  every  case,  that  is,  whenever  any 
marriage  shall  be  solemnized  in  the  manner  described  in  the 
act,  there  shall  be  at  least  two  witnesses  present  beside  the 
minister  or  magistrate.  The  ninth,  tenth,  eleventh,  sixteenth, 
and  seventeenth  sections  provide  for  certificates,  registers,  and 
exemplifications  of  records  of  marriages  solemnized  by  magis- 
trates and  ministers.  The  twelfth  and  thirteenth  impose  pen- 
alties upon  justices  and  ministers  joining  persons  in  marriage 
contrary  to  the  provisions  of  the  act,  and  upon  persons  joining 
others  in  marriage,  knowing  that  they  are  not  lawfully  author- 
ized so  to  do.  The  fourteenth  and  fifteenth  sections  are  those 
upon  which  most  reliance  is  placed  in  support  of  the  charge  of 
the  Circuit  Court.  The  former  declares  that  no  marriage  sol- 
emnized before  any  person  professing  to  be  a  justice  of  the 
peace  or  minister  of  the  gospel  shall  be  deemed  or  adjudged  to 
be  void  on  account  of  any  want  of  jurisdiction  or  authority  in 
auch  supposed  minister  or  justice,  provided  the  marriage  be 
vol*.  VI.  6 
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consummated  with  a  full  belief  on  the  part  of  the  persons  so 
married,  or  either  of  them,  that  they  have  been  lawfully  joined 
in  marriage.  This,  it  is  argued,  raises  an  implication  that 
marriages  not  in  the  presence  of  a  minister  or  justice,  or  one 
professing  to  be  such,  were  intended  to  be  declared  void.  But 
the  implication  is  not  necessarily  so  broad.  It  is  satisfied  if  it 
reach  not  beyond  marriages  in  the  mode  allowed  by  the  act  of 
the  legislature. 

The  fifteenth  section  exempts  people  called  Quakers,  or 
Friends,  from  the  operation  of  the  act,  as  also  Menonists.  As 
to  them  the  act  gives  no  directions.  From  this,  also,  an  infer- 
ence is  attempted  to  be  drawn  that  lawful  marriages  of  all 
other  persons  must  be  in  the  mode  directed  or  allowed.  We 
think  the  inference  is  not  a  necessary  one.  Both  these  sec- 
tions, the  fourteenth  and  the  fifteenth,  are  to  be  found  in  the 
acts  of  other  States,  in  which  it  has  been  decided  that  the 
statutes  do  not  make  invalid  common-law  marriages. 

It  is  unnecessary,  however,  to  pursue  this  line  of  thought. 
If  there  has  been  a  construction  given  to  the  statute  by  the 
Supreme  Court  of  Michigan,  that  construction  must,  in  this 
case,  be  controlling  with  us.  And  we  think  the  meaning  and 
effect  of  the  statute  has  been  declared  by  that  court  in  the  case 
of  Hutchins  v.  Kimmell  (81  Mich.  126),  a  case  decided  on  the 
13th  of  January,  1875.  There,  it  is  true,  the  direct  question 
was,  whether  a  marriage  had  been  effected  in  a  foreign  country. 
But,  in  considering  it,  the  court  found  it  necessary  to  declare 
what  the  law  of  the  State  was;  and  it  was  thus  stated  by 
Cooley,  J. :  ^^  Had  the  supposed  marriage  taken  place  in  this 
State,  evidence  that  a  ceremony  was  performed  ostensibly  in 
celebration  of  it,  with  the  apparent  consent  and  co-operation  of 
the  parties,  would  have  been  evidence  of  a  marriage,  even 
though  it  had  fallen  short  of  showing  that  the  statutory  regu- 
lations had  been  complied  with,  or  had  affirmatively  shown  that 
they  were  not.  Whatever  the  form  of  ceremony,  or  even  if  all 
ceremony  was  dispensed  with,  if  the  parties  agreed  presently 
to  take  each  other  for  husband  and  wife,  and  from  that  time 
lived  together  professedly  in  that  relation,  proof  of  these  facts 
would  be  sufficient  to  constitute  proof  of  a  marriage  binding 
upon  the  parties,  and  which  would  subject  them  and  others  to 
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legal  penalties  for  a  disregard  of  its  obligations.  This  baa 
become  the  settled  doctrine  of  the  American  courts ;  the  few 
cases  of  dissent,  or  apparent  dissent,  being  borne  down  by  the 
great  weight  of  authority  in  favor  of  the  rule  as  we  have  stated 
it;"  citing  a  large  number  of  authorities,  and  concluding, 
**  such  being  the  law  of  this  State."  We  cannot  regard  this  as 
mere  obiter  dicta.  It  is  rather  an  authoritative  declaration  of 
what  Ib  the  law  of  the  State,  notwithstanding  the  statute  regu- 
lating marriages.  And  if  the  law  in  1875,  it  must  have  been 
the  law  in  1845,  when,  it  is  claimed,  Mowry  and  the  Indian 
girl  were  married ;  for  it  is  not  claimed  that  any  change  of  the 
law  was  made  between  the  time  when  the  statute  was  enacted 
and  1875.  The  decision  of  the  Michigan  Supreme  Court  had  not 
been  made  when  this  case  was  tried  in  the  court  below.  Had 
it  been,  it  would  doubtless  have  been  followed  by  the  learned 
and  careful  circuit  judge.  But,  accepting  it  as  the  law  of 
Michigan,  we  are  constrained  to  rule  there  was  error  in  charg- 
ing the  jury,  that,  if  they  found  neither  a  minister  nor  a  magis- 
trate was  present  at  the  alleged  marriage,  such  marriage  was 
invalid,  and  the  verdict  should  be  for  the  defendants. 

It  has  been  ai^ed,  however,  that  there  was  no  evidence  of 
any  marriage  good  at  common  law,  which  could  be  submitted 
to  the  jury,  and,  therefore,  that  the  error  of  the  court  could 
have  done  the  plaintiff  no  harm.  If  all  the  evidence  given  or 
legally  offered  were  before  us,  we  might  be  of  that  opinion ;  but 
the  record  does  not  contain  it  all,  and  we  are  unable,  therefore, 
to  say  the  ruling  of  the  court  was  immaterial.  The  case  must, 
therefore,  go  back  for  a  new  trial.  We  do  not  consider  the 
other  questions  presented.  They  may  not  arise  on  the  second 
trial. 

JuLdffment  reversed^  and  new  trial  ordered. 

Hon.  — In  Meuier  r.  BiaM,  which  embraced  the  same  facts  as  did  the  pre- 
«edfaig  case,  and  which  was  argued  at  the  same  time  and  by  the  same  counsel  ai 
was  that  case,  Mb.  Justios  Stbono,  in  delivering  the  opinion  of  the  court,  re* 
naika^  that  the  opinion  given  in  that  case  controUed  this. 

Judgmad  rwened,  and  new  trial  o^dand. 


84  Insurance  Co.  v.  McCain.  [Sup.  Ct 


Iksttbancb  Company  v.  MoCain. 

1  An  insurance  company  cannot  hold  out  a  person  as  its  agent,  and  tlien  dtaaTmi 
responsibility  for  his  acts.  Persons  dealing  with  him  in  the  particular  bust 
ness  for  which  he  was  appointed  have  a  right  to  rely  upon  the  continuance 
of  his  authority,  until  in  some  way  informed  of  its  revocation. 

%  Unless  instructions  limiting  the  authority  of  a  general  agent  of  an  insurance 
company,  whose  i>owers  would  otherwise  be  coextensive  with  the  buainesi 
intrusted  to  him,  are  communicated  to  the  party  with  whom  he  deals,  the 
company  is  bound  to  the  same  extent  as  though  such  special  instructions 
had  not  been  given. 

8.  The  receipt,  without  objection,  by  an  insurance  company  of  a  statement  from 
a  person  who  had  been  acting  as  its  agent,  that  the  premium  for  the  renewal 
of  a  policy  had  been  paid  to  him,  and  its  failure  then  to  notify  the  assured 
that  the  powers  of  the  agent  had  terminated,  is  equivalent  to  an  adoption 
of  the  act  of  the  agent,  and  estops  the  company,  when  sued  on  the  policy, 
from  denying  his  authority. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

This  was  an  action  on  a  policy  of  insurance  issued  by  the 
Southern  Life  Insurance  Company,  a  corporation  created  by  the 
laws  of  Tennessee,  upon  the  life  of  Adam  S.  McCain,  com- 
mencing on  the  tenth  day  of  December,  1868.  The  insurance 
was  for  the  sum  of  $5,000,  and  was  effected  by  the  wife  of  the 
insured,  for  the  sole  use  of  herself  and  children.  The  policy 
was  received  from  an  agent  of  the  company,  one  B.  F.  Smith, 
who  was  appointed  to  solicit  applications  for  policies  and  col- 
lect premiums  for  a  district  of  country  embracing  a  part  of 
Mississippi  and  also  a  part  of  Alabama,  in  which  the  insured 
resided.  To  him  the  first  premium  was  paid.  The  second  pre- 
mium, due  on  the  10th  of  December,  1869,  was  paid  on  the  5th, 
of  that  month,  to  his  sub-agent,  who,  before  the  10th,  handed  him 
the  amount,  and  it  was  credited  in  his  account  rendered  to  the 
company  in  April  following.  The  account  disclosed  the  fiict 
that  the  amount  was  received  upon  the  policy  in  question. 
After  its  receipt,  no  communication  was  made  by  the  company 
to  the  assured  that  Smith  was  not  its  agent  at  the  time  of  the 
payment,  nor  was  any  objection  made  to  the  sufficiency  of  the 
payment.  The  insured  died  in  June,  1870,  and  this  action  was 
commenced  in  January,  1878,  in  a  State  court,  and,  on  applica- 
tion of  the  defendant,  was  transferred  to  the  Circuit  Court  of 
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the  United  States.  The  proper  preliminary  proof  of  the  death 
of  the  insured  was  made,  and  the  case  turned  upon  the  suffi- 
dency  of  the  second  payment. 

The  company,  in  its  defence,  denied  the  authority  of  Smith 
to  receive  the  premium,  contending  that  his  agency  had  pre- 
viously ceased,  under  the  rules  and  regulations  of  the  company, 
by  his  accepting  the  agency  of  another  insurance  company ;  and, 
further,  that  its  agents  were  only  empowered  to  collect  renewal 
premiums  upon  special  receipts,  sent  out  from  the  office  of  the 
company  for  each  case,  signed  by  its  president  and  secretary, 
and  countersigned  by  the  agent.  The  evidence  established  the 
existence  of  such  regulations,  and  tended  to  show  that  the  agent 
had  resigned  his  agency  previous  to  the  1st  of  December.  It  ap- 
peared also  that  no  renewal  receipt,  signed  as  required,  was  given 
in  the  case.  But  the  court  held,  and  in  substance  instructed  the 
jury,  that  if  Smith  was  the  general  agent  of  the  company,  and 
as  such  had  authority  to  bind  the  company  by  a  receipt  of  the 
renewal  premium  before  the  tenth  day  of  December,  1869,  a 
payment  to  him  was  sufficient,  unless  previously  to  such  pay- 
ment the  assured  had  notice  that  the  agent's  authority  had  been 
revoked ;  and  that  though,  as  a  general  rule,  a  person  dealing 
with  an  agent  must  inquire  into  his  authority,  yet  that  the 
powers  of  an  agent  were  prima  facie  coextensive  with  the  busi- 
ness intrusted  to  his  care,  and  would  not  be  narrowed  by  limita- 
tions from  his  principal  not  communicated  to  the  person  with 
whom  he  dealt ;  and  that,  unless  the  assured  was  informed  that 
a  payment  would  not  be  good  in  the  absence  of  a  particular 
form  of  receipt,  a  payment  by  him  within  the  time  prescribed 
by  the  policy  was  sufficient,  though  a  different  form  of  receipt 
was  used. 

The  court  also  held,  and  instructed  the  jury,  in  substance, 
that  if  the  company  received,  in  April,  1870,  a  statement  of 
the  agent  Smith,  showing  a  receipt  by  him  of  the  renewal  pre- 
mium payable  on  the  10th  of  December,  and  the  company  did 
not  notify  the  assured,  who  lived  more  than  a  month  after- 
wards, that  it  repudiated  the  transaction,  it  would  be  a  fraud 
on  its  part  to  repudiate  the  payment  after  his  death,  and 
that  the  payment  would  bind  the  company.  The  jury  found 
a  verdict  for  the  plaintiff,  upon  which  judgment  was  entered ; 
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and  the  insurance  company  brought  the  case  here  on  writ  of 
error. 

Mr.  John  D.  McFherson  for  the  plaintiff  in  error. 

Mr.  P.  PhUlips^  contra. 

Mb.  Justice  Field,  after  stating  the  facts  of  the  case,  de> 
livered  the  opinion  of  the  court. 

The  law  embraced  by  the  instructions  to  the  jury  is  clearly 
and  correctly  stated.  No  company  can  be  allowed  to  hold  out 
another  as  its  agent,  and  then  disavow  responsibility  for  his 
acts.  After  it  has  appointed  an  agent  in  a  particular  business, 
parties  dealing  with  him  in  that  business  have  a  right  to  rely 
upon  the  continuance  of  his  authority,  until  in  some  way  in- 
formed of  its  revocation.  The  authorities  to  this  effect  are 
numerous,  and  will  be  found  cited  in  the  treatises  of  Paley  and 
Story  on  Agency. 

The  law  is  equally  plain,  that  special  instructions  limiting 
the  authority  of  a  general  agent,  whose  powers  would  otherwise 
be  coextensive  with  the  business  intrusted  to  him,  must  be 
communicated  to  the  party  with  whom  he  deals,  or  the  princi- 
pal will  be  bound  to  the  same  extent  as  though  such  special 
instructions  were  not  given.  Were  the  law  otherwise,  the  door 
would  be  open  to  the  commission  of  gross  frauds.  Good  faith 
requires  that  the  principal  should  be  held  by  the  acts  of  one 
whom  he  has  publicly  clothed  with  apparent  authority  to  bind 
him.     Story,  Agency,  sects.  126,  127,  and  cases  there  cited. 

The  law  on  the  silence  of  the  company,  after  receiving  the 
statement  of  the  agent  that  the  premium  had  been  paid,  is  also 
free  from  doubt.  Silence  then  was  equivalent  to  an  adoption  of 
the  act  of  the  agent,  and  closed  the  mouth  of  the  company  ever 
afterwards.  It  does  not  appear  that  the  company  ever  objected 
to  the  payment  of  the  premium  to  him  until  after  the  death  of  the 
insured.  It  was  then  too  late.  As  pertinently  said  by  counsel, 
the  company  cannot  be  permitted  to  occupy  the  vantage  ground 
of  retaining  the  premium  if  the  party  continued  in  life,  and 
repudiating  it  if  he  died. 

Judgment  ^rmeJL 
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MoAlustbr  v.  Euhk. 

L  Upon  a  writ  of  error  to  rerene  a  judgment  hy  def aolt,  snch  defects  in  tiie 
declaration  or  complaint  as  could  have  been  taken  advantage  of  before 
Judgment  bj  general  demurrer  may  be  brought  under  review. 

2.  If  the  judgment  would  have  been  arrested  on  motion,  because  the  declaration 

did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  it  may,  for  the 
same  reason,  be  reversed  upon  error. 

3.  A  declaration  in  an  action  for  the  wrongful  conversion  of  the  shares  of  the 

capital  stock  of  a  corporation  is  sufficient  for  the  purposes  of  pleading,  if 
it  states  the  ultimate  fact  to  be  proven.  The  circumstances  which  tend  to 
prove  that  fact  can  be  used  for  the  purposes  of  evidence ;  but  they  have  no 
place  in  the  pleadings. 

4.  By  the  Code  of  Practice  of  Utah,  the  failure  of  a  defendant  to  appear  at  the 

time  of  the  assessment  of  damages  against  him  by  the  court  is  a  waiver  by 
him  of  an  assessment  by  a  jury. 
&  This  court  has  no  power  to  re-examine  the  action  of  a  territorial  court  in  refus- 
ing to  set  aside  a  judgment  by  default 

Ebbor  to  the  Supreme  Court  of  the  Territory  of  Utah. 

This  action  was  brought,  Sept.  9, 1878,  in  the  District  Court 
of  the  third  judicial  district  of  the  Territory  of  Utah,  by  Ber- 
trand  Kuhn,  against  John  D.  T.  McAllister,  for  the  wrongful 
sonversion  of  certain  shares  of  stock. 

Kuhn  alleged  in  his  complaint  that,  on  the  first  day  of  Sep- 
tember, 1878,  he  was  the  owner  of  two  hundred  and  fifty  shares, 
unassessable,  of  the  paid-up  capital  stock  of  the  North  Star 
Silver  Mining  Company,  a  corporation  existing  under  the 
laws  of  the  Dominion  of  Canada,  which  were  represented  by 
five  certificates,  for  fifty  shares,  each  signed  by  the  secretary, 
treasurer,  and  president  of  said  company,  and  that  said  shares 
were  then  of  the  value  of  $12,000. 

That  on  or  about  that  day,  while  he  was  such  owner  and 
lawfully  entitled  to  their  possession,  the  defendant,  at  Salt 
Lake  City,  without  his  consent  and  wrongfully,  took  said 
shares,  and  converted  them  unlawfully  and  wrongfully  to  his 
own  use. 

That  before  the  commencement  of  this  action  he  demanded 
of  the  defendant  possession  of  the  said  stock,  but  that  the 
defendant  refused  to  return  the  same,  and  still  retains  posses- 
sion thereof. 
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Summons  was  served  upon  the  defendant  in  person  Sept,  10, 
1873,  and  on  the  18th  he  appeared  and  filed  a  demurrer. 

April  15,  1874,  the  application  of  the  defendant  for  leave 
to  withdraw  his  demurrer  and  for  ten  days  within  which  to 
answer  was  granted ;  but,  on  the  28th,  no  answer  having  been 
filed,  his  default  was  entered. 

Oct.  13,  the  plainti£E  having  introduced  his  proofs,  the  court 
assessed  his  damages,  and  entered  judgment  in  his  favor  for 
$3,300,  with  interest  and  costs. 

The  defendant  having  moved  to  vacate  the  judgment,  the 
court  overruled  the  motion  ;  whereupon  he  appealed  to  the 
Supreme  Court  of  the  Territory,  where,  June  30, 1876,  the  judg- 
ment below  was  affirmed. 

McAllister  then  sued  out  this  writ,  and  here  assigns  for 
error :  — 

1.  Shares  of  stock  being  intangible,  and  only  representing 
the  right  of  the  owner  to  receive  dividends  of  profit,  and,  at  the 
dissolution  of  the  company,  portions  of  the  surplus,  if  any  there 
be,  cannot,  against  the  will  of  the  owner,  be  wrongfully  taken 
and  converted  to  the  use  of  another.  Therefore,  the  averment 
that  McAllister  wrongfully  took  and  converted  the  shares  of 
the  plaintiff  to  his  use,  is  an  averment  of  an  impossibility,  and 
tenders  no  issuable  fact. 

2.  The  averment  that  said  shares  were  contained  in  and 
represented  by  five  certificates  signed  as  alleged,  is  only  a 
conclusion  of  law. 

8.  The  corporation  is  governed  by  the  laws  of  the  Dominion 
of  Canada ;  and  there  is  no  averment  showing  in  what  manner 
its  shares  could  be  transferred  to  McAllister,  or  he  could  obtain 
a  right  to  them  against  the  consent  of  Kuhn. 

4.  The  court  erred  in  assessing  the  damage  without  submitting 
that  question  to  a  jury. 

6.  The  court  erred  in  refusing,  on  McAllister's  motion,  to 
open  the  judgment,  set  aside  the  default,  and  grant  him  leave 
to  defend  the  action. 

6.  The  Supreme  Court  of  the  Territory  erred  in  affirming 
the  judgment  of  the  District  Court. 

Mr.  Z.  Snow  for  the  plaintiff  in  error, 

Mr.  James  H.  Mandeville^  contra. 
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Mb.  Chief  Justice  Waitb  delivered  the  opinion  of  the  court. 

Upon  a  writ  of  error  to  reverse  a  judgment  by  default,  sucb 
defects  in  the  declaration  or  complaint  as  could  have  been  taken 
advantage  of  before  judgment  by  general  demurrer  may  be 
bioaght  under  review.  If  the  judgment  would  have  been 
arrested  on  motion,  if  made,  because  the  declaration  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  it  may  be 
reversed  for  the  same  reason  upon  error. 

In  this  case,  the  complainant  alleges  a  wrongful  conversion 
by  McAllister  to  his  own  use  of  certain  shares  of  the  capital 
•tock  of  a  foreign  corporation  owned  by  Kuhn,  which  were  repre- 
sented by  certificates  of  stock  that  had  come  into  the  possession 
of  McAllister.  There  can  be  no  doubt  that  shares  of  stock  in 
a  corporation  may  be  transferred  by  means  of  an  assignment 
and  delivery  of  certificates.  It  is  true  that  a  certificate  of  stock 
is  not  the  stock  itself ;  but  it  is  documentary  evidence  of  title  to 
stock,  and  may  be  used  for  the  purposes  of  symbolical  delivery, 
as  the  stock  itself  is  incapable  of  actual  delivery.  A  blank 
indorsement  of  a  certificate  may  be  filled  up  by  writing  an 
assignment  and  power  of  attorney  over  the  signature  indorsed, 
and  in  this  way  an  actual  transfer  of  the  stock  on  the  books  of 
the  corporation  may  be  perfected.  A  wrongful  use  of  such  an 
indorsed  certificate  for  such  a  purpose  may  operate  as  a  con* 
version  of  the  stock. 

If  the  statements  contained  in  the  petition  are  true,  and 
McAllister  had  actually  converted  the  stock  to  his  own  use, 
Kuhn  was  entitled  to  his  damages.  By  his  default,  what- 
ever had  been  properly  pleaded  was  confessed.  Had  issue 
been  joined  upon  the  averment  of  conversion,  it  would  have 
been  necessary  to  show  the  existence  of  facts  which  in  law 
constituted  a  conversion  ;  but,  for  the  purposes  of  pleading,  the 
ultimate  fact  to  be  proven  need  only  be  stated.  The  circum- 
stances which  tend  to  prove  the  ultimate  fact  can  be  used  for  the 
purposes  of  evidence,  but  they  have  no  place  in  the  pleadings. 
We  think  the  complaint  does  state  all  the  facts  necessary  to 
oonstitute  a  cause  of  action. 

By  the  Code  of  Practice  in  Utah,  the  failure  of  McAllister  to 
appear  at  the  time  of  the  assessment  of  damages  was  a  waiver 
by  him  of  an  assessment  by  a  jury. 


A  I 
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This  court  has  no  power  to  re-examine  the  action  of  the 
territorial  courts  in  refosing  to  set  aside  the  judgment  by 
default. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


King  v.  Pabdbb. 

1.  In  Pennsjlyania,  a  resulting  trust  in  land,  if  not  sought  to  be  enforoed  tot 
a  period  of  twenty-one  years,  and  not  reaffirmed  and  continiied,  will,  mider 
ordinary  drciunstances,  be  extinguished. 

%,  That  rule  is  especially  applicable  where  the  parly  having  the  legal  title  has» 
during  the  required  period  of  twenty-one  years,  been  in  notorious  and  ad- 
Terse  possession,  paying  the  taxes,  exercising  all  the  usual  rights  of  owners 
ship,  and  his  title  has  for  the  whole  period  been  on  record  in  the  proper 
office* 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  Q-eorffe  W.  Biddle  for  the  defendant  in  error. 
No  counsel  appeared  for  the  plaintifiEs  in  error. 

Mb.  Justics  Bbadley  deliyered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  in  the  court  below  in 
tfune,  1871,  by  James  Tumbull,  Jr.,  a  subject  of  Mexico,  against 
Ario  Pardee,  a  citizen  of  Pennsylvania,  to  recover  one  undi- 
vided eighth  part  of  a  tract  of  land  in  Hazel  Township,  Luzerne 
County,  Pennsylvania,  containing  four  hundred  and  thirty-nine 
and  one-half  acres,  known  as  the  Mary  Kunkle  tract.  TumbuU 
having  died  pendente  lite^  King  and  other  heirs-at-law  were 
substituted  in  his  stead.  Edward  Roberts  and  the  executors  of 
Algernon  S.  Roberts,  deceased,  were  admitted  to  defend  with 
Pardee  as  his  landlord  of  the  premises  in  question.  Plea,  gen- 
eral issue. 

On  the  trial,  evidence  was  given  tending  to  show  that  Alex- 
ander Tumbull  died  seised  of  the  premises  in  question  on  the 
tenth  day  of  July,  1826,  leaving  a  widow  and  four  children  his 
heirs-at-law ;  namely,  James,  Alexander,  Jane,  and  Margaret, 
all  of  full  age.    The  widow  died  in  1832.    Alexander  TumbuU, 
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Jr.,  one  of  the  heirs,  died  in  Philadelphia,  in  1835,  leaving  the 
plainHff,  his  son  and  sole  heir-at-law,  then  in  the  thirteenth  year 
of  his  age.  It  thus  appeared  that  the  plaintiff,  as  heir-at-law  of 
his  father,  was  entitled  to  any  interest  in  the  lands  in  question 
of  which  his  father  may  have  died  seised.  He  left  Philadelphia 
for  Mexico  in  1850,  in  the  twenty-eighth  year  of  his  age. 

The  defendants  gave  in  evidence  a  judgment  on  bond  and 
warrant,  rendered  in  the  Court  of  Common  Pleas  of  Luzerne 
County  on  the  twenty-second  day  of  February,  1827,  against 
James  TurnbuU  and  Alexander  TumbuU,  Jr.  (two  of  the  heirs 
of  Alexander  Tumbull),  at  the  suit  of  William  Drysdale,  ad- 
ministrator of  Alexander  Tumbull,  Sen.,  for  the  sum  of  $4,980 : 
also,  a^./a.  and  venditioni  exponas  issued  on  said  judgment ;  a 
levy  under  said  writs  upon  the  premises  in  question  ;  a  return 
by  the  sheriff  of  a  sale  thereof  for  the  sum  of  $25  on  the  fourth 
day  of  August,  1827  ;  and  a  deed  in  pursuance  of  such  sale,  to 
John  N.  Conyngham,  the  attorney  of  the  plaintiff  in  the  judg- 
ment, bearing  date  the  14th  of  April,  1828 :  also,  a  deed  from 
Conyngham  to  Drysdale,  the  administrator,  and  plaintiff  in  the 
judgment,  for  a  like  consideration,  dated  the  10th  of  July,  1828. 
Both  of  these  deeds  were  recorded  on  the  thirteenth  day  of 
January,  1832.  The  sheriff's  deed  purported  to  convey  all  the 
right,  title,  and  interest  of  James  Tumbull  and  Alexander 
Tumbull,  Jr.,  in  and  to  the  premises  in  question ;  and  the  deed 
from  Conyngham  conveyed  all  his  title  and  interest  to  Drys- 
dale. The  interest  thus  levied  on  and  sold  was,  of  course,  one 
undivided  half  of  the  premises  in  dispute.  The  claim  of  the 
plaintiff  is,  that  this  purchase  at  sheriff's  sale  by  the  attorney 
of  the  administrator  inured,  in  equity,  to  the  benefit  of  the 
heirs  or  distributees  of  his  grandfather,  by  way  of  a  resulting 
trust,  which  would  give  him  a  right  to  one  undivided  eighth  part 
of  the  property. 

Jane  Tumbull,  one  of  the  heirs-at-law  of  Alexander  Tum- 
bull, Sen.,  was  the  wife  of  William  Drysdale,  the  administrator 
aforesaid.  Therefore,  at  this  period,  July,  1828,  the  legal  title 
acquired  by  William  Drysdale  in  the  shares  of  James  and 
Alexander,  together  with  that  of  his  wife  and  her  sister  Mar- 
garet, who  was  unmarried,  made  up  the  entire  legal  title  to  tlie 
premifles  in  dispute. 
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The  defendant  then  gave  in  evidence  a  warranty  deed  in  fee- 
simple  for  the  whole  premises  from  William  Drysdale  and  his 
wife  and  Margaret  Turnbull  to  the  defendant  Edward  Roberts, 
and  Algernon  S.  Roberts,  now  deceased,  for  the  consideration 
of  $46,500,  which  deed  was  recorded  Nov.  23,  1846  ;  and  also 
extracts  from  the  assessment-books  of  Hazel  Township,  Luzerne 
County,  showing  the  assessment  of  the  property  to  the  Robertses 
from  1847  down  to  the  commencement  of  the  suit.  Evidence 
was  also  given  tending  to  show  continued  notorious  and  adverse 
possession  of  the  property  by  the  defendants  from  1846  to  the 
commencement  of  the  suit,  by  opening  and  working  coal-mines 
thereon,  building  coal-breakers,  railroads,  houses,  and  other 
structures,  and  cutting  wood  over  the  whole  tract. 

The  question  raised  in  this  case  was,  whether  the  resulting 
trust  which  it  is  contended  arose  in  favor  of  the  heirs  or  dis- 
tributees of  Alexander  Turnbull,  Sen.,  upon  the  purchase  made 
by  Drysdale,  his  administrator,  through  his  attorney,  Conyng- 
ham,  under  the  judgment  and  execution  against  James  and 
Alexander  Turnbull,  was  still  valid  and  in  force  at  the  com- 
mencement of  this  action,  or  whether  it  was  barred  by  efflux 
of  time. 

The  associate  justice  who  tried  the  cause  charged  thid  jury  as 
follows :  — 

"  1.  That  though  William  Drysdale  acquired  the  legal  title 
to  the  land  in  controversy  by  the  deed  of  John  N.  Conyngham 
to  him,  dated  July  16, 1828,  and  recorded  Jan.  18,  18-i2,  yet  he 
held  in  trust  for  the  estate  of  which  he  was  administrator,  or 
rather  for  the  heirs  of  the  estate  (there  being  no  creditors),  and 
held  one  undivided  eighth  part  thereof  for  Alexander  Turnbull, 
Jr.,  or  his  assigns ;  that  this  was  not  an  express  trust ;  that  it 
was  not  declared  in  the  deed  of  Conyngham,  or  to  Drysdale, 
but  that  it  was  a  trust  which  the  law  implied,  growing  out  of 
the  relation  of  the  parties.  Drysdale,  then,  was  the  legal  owner, 
while  at  the  same  time  there  was  an  equitable  right  in  the 
hell's  of  the  elder  Turnbull  to  require  him  to  convey  the  prop- 
erty to  them,  or,  if  he  had  sold  it  at  an  advance,  to  require  him 
to  account  for  the  proceeds  of  his  sale." 

**The  right  of  Alexander  Turnbull,  Jr.,  and  that  of  the  plain- 
tiff, who  claims  as  his  heir,  is  merely  an  equitable  one.     I  will 
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not,  however,  now  instruct  you  that  the  plaintiff  cannot  recover 
in  this  ejectment  solely  for  that  reason,  but  I  call  your  attention 
to  the  question,  whether  the  equity  which  arose  when  the  sher- 
iff's sale  was  made  to  Conyngham,  and  subject  to  which  Drys- 
dale  took  the  land,  survived  until  this  suit  was  brought.  Such 
rights  do  not  live  for  ever.  If  they  are  not  asserted  within  a 
reasonable  time,  they  die,  and  generally  what  is  a  reasonable 
time  is  determined  in  analogy  to  the  Statute  of  Limitations.  If 
it  be  an  implied  equitable  right  to  land,  ordinarily  it  cannot  be 
enforced  after  twenty-one  years." 

^  It  is  true,  if  a  party  in  whom  such  a  right  is  vested  has  no 
knowledge  of  its  existence,  or  means  of  knowledge,  the  law 
admits  of  longer  delay  in  asserting  the  right.*'  Reference  was 
then  made  to  the  evidence  which  the  jury  was  directed  to  con- 
sider, with  the  instruction,  that  if  they  found  **  the  plaintiff's 
father,  Alexander  TumbuU,  Jr.,  or  the  plaintiff,  had  knowledge 
in  1828,  when  the  trust  arose,  or  in  1832,  when  the  deed  to 
Drysdale  was  recorded,  or  at  any  time  more  than  twenty-one 
years  before  1871,  when  this  suit  was  brought,  or  that  they,  or 
either  of  them,  had  means  of  knowledge  that  Drysdale,  the 
administrator,  had  taken  the  title  to  himself,  and  therefore  held 
it  in  tfust,  the  claim  was  too  stale,  that  any  equity  in  the  plain- 
tiffs favor  that  may  once  have  existed  cannot  now  be  enforced, 
and  that  the  plaintiff  cannot  recover." 

2.  The  jury  was  further  instructed,  **  that,  by  the  Act  of 
Assembly  of  April  22, 1856,  entitled,  *  An  Act  for  the  greater 
certainty  of  title  and  more  secure  enjoyment  of  real  estate,'  it 
was  enacted  that  no  right  of  entry  shall  accrue  or  action  be 
maintained  to  enforce  any  implied  or  resulting  trust  as  to  realty 
but  within  five  years  after  such  equity  or  trust  accrued,  with 
the  right  of  entry,  unless  such  trust  shall  have  been  acknowl- 
edged by  writing  to  subsist  by  the  party  to  be  charged  there- 
with within  the  said  period ;  with  a  proviso,  that,  as  to  any  one 
affected  with  a  trust  by  reason  of  his  fraud,  the  limitation  shall 
begin  to  run  only  from  the  discovery  thereof,  or  when  by  reason- 
able diligence  the  party  defrauded  might  have  discovered  the 
same ;  and  with  a  further  proviso,  that  any  person  who  v^ould 
sooner  be  barred  by  the  act  should  not  be  thereby  barred  for 
two  years  after  its  passage." 
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This  act,  the  jury  were  instructed,  embraced  such  a  trust  as 
the  plaintiff  is  seeking  to  enforce  in  this  action ;  and  they  were 
charged,  that  if  they  found  Drysdale  was  guilty  of  no  fraud  in 
taking  the  deed  to  himself,  as  he  did,  or  even  if  he  became  a 
trustee  by  reason  of  his  fraud,  if  they  found  that  his  fraud  was 
discovered  by  the  party  defrauded,  or  might  have  been  discov- 
ered by  reasonable  diligence  more  than  five  years  before  1871, 
the  action  could  not  be  maintained,  and  the  verdict  should  be 
for  the  defendants. 

8.  The  jury  were  also  instructed  as  follows :  — 

^^  The  defendants  also  insist  that  they  are  protected  by  the 
general  Statute  of  Limitations." 

"  The  evidence  tends  to  show,  that  when  Messrs.  Roberts 
bought  the  land,  in  1846,  they  put  Pardee  and  Fell  immediately 
in  possession,  as  their  tenants,  and  that  these  tenants  have  con- 
tinued in  possession  ever  since.  You  have  heard  the  evidence ; 
what  it  proves  is  for  you.  It  is  not  contradicted  that  these 
tenants  sunk  coal-shafts  and  slopes  on  the  land,  built  railroads, 
coal-breakers,  numerous  houses,  a  saw-mill,  and  cut  timber  over 
the  whole  tract.  Was  this  an  adverse,  exclusive,  notorious, 
liostile,  and  continued  possession  for  twenty-one  years  before 
the  suit  was  brought?  If  it  was,  the  plaintiff  cannot^cover : 
he  is  barred  by  the  Statute  of  Limitations." 

"  It  is  true,  no  length  of  possession  will  protect  a  party  against 
the  entry  or  action  of  one  in  subordination  to  whom  the  pos- 
session has  been  held ;  and  if  the  entry  was  in  subordination 
to  the  title  or  right  of  another,  the  possession  is  presumed  to 
be  continued  subordinate  until  notice  of  adverse  claim  is  brought 
home  to  the  holder  of  the  paramount  title.  But  I  see  no  evi- 
dence that  the  defendants  entered  in  subordination  to  any  right 
of  the  plaintiff.  When  we  speak  of  a  subordinate  title,  we  mean 
that  the  inferior  title  is  in  privity  with  another,  as  in  case  of  a 
tenancy  for  years,  life,  at  will,  &c.  There  was  no  such  entry 
in  this  case.  The  Messrs.  Roberts  put  upon  record,  at  the  be- 
ginning, a  deed  declaring  the  entire  interest  to  be  in  themselves ; 
and  there  is  no  evidence  that  either  they  or  their  tenants,  Par- 
dee and  Fell,  ever  acknowledged  a  superior  right,  or  any  right, 
in  the  plaintiff." 

**  It  is  also  true,  that  the  possession  of  one  tenant  in  common 
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is  generally  regarded  as  the  possession  of  his  co-tenant  until  an 
ouster  has  taken  place ;  and  an  ouster  must  be  proved  or  pre- 
sumed from  facts  in  proof.  It  is  argued  on  behalf  of  the  plain- 
tiff, that  he  was  a  tenant  iu  common  with  the  Messrs.  Roberts 
in  1846,  when  they  entered  by  their  tenants.  Certainly  he  was 
not  of  the  legal  estate ;  but  if  he  was  then  a  tenant  in  common 
with  them,  what  is  the  legitimate  effect  of  the  evidence?  It 
has  been  decided  by  the  Supreme  Court  of  this  State,  that, 
when  one  tenant  in  common  enters  on  the  whole  and  takes  the 
profits,  and  claims  the  whole  exclusively  for  twenty-one  years, 
the  jury  ought  to  presume  an  ouster,  though  none  be  proved. 
10  S.  &  R.  182 ;  9  Pa.  St.  226 ;  18  S.  &  R.  856 ;  8  W.  77." 

'*  The  jury  are,  therefore,  instructed  that  if  they  find  from 
the  evidence  that  the  defendants  entered  upon  the  property  in 
1846,  by  themselves  or  their  tenants,  claiming  it  as  their  own 
exclusively,  receiving  its  profits,  and  that  they  have  maintained 
notorious,  adverse,  exclusive,  hostile,  and  uninterrupted  po» 
session  of  the  entire  tract  ever  since,  the  verdict  should  be  for 
the  defendants." 

4.  The  court  also  charged  the  jury  that  the  plaintiff,  claim- 
ing as  he  does  as  heir  of  his  father,  stands  in  no  better  situation 
than  his  father  would  stand  in  were  he  living  and  had  this 
action  been  brought  by  him. 

To  each  proposition  of  this  charge  in  favor  of  the  defendants 
the  plaintiff  excepted;  and  the  question  here  is,  whether  it 
contained  any  error  prejudicial  to  him.  After  giving  due  at- 
tention to  the  laws  and  judicial  decisions  of  Pennsylvania,  we 
are  satisfied  that  the  charge  was  as  favorable  to  the  plaintiff  as 
could  be  asked.  Each  of  its  positions  seems  to  be  abundantly 
sustained  by  authority.  A  leading  case  on  the  first  point  is 
Strimpfler  v.  Boberts  (18  Pa.  St.  283),  which  adopts  the  general 
rule,  that  a  resulting  trust,  resting  in  parol,  is  to  be  regarded  as 
extinguished  after  the  lapse  of  twenty-one  years.  This  case 
has  frequently  been  affirmed  by  subsequent  cases  cited  in  the 
defendants'  brief.  In  Fox  v.  Lt/on  (88  id.  474),  it  is  said :  **  In 
Strimpfler  v.  Roberts^  it  was  decided,  on  great  consideration,  and 
reaffirmed  in  Brock  v.  Savage  (81  id.  401),  that  where  a  warrant 
is  issued  to  one  person,  and  the  purchase-money  is  paid  by  an- 
other, and  the  patent  is  afterwards  taken  out  by  the  nominal 
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wairantee,  the  right  of  him  who  paid  the  purchase-money  is 
gone,  miless  he  takes  possession  of  the  land,  or  brings  ejectment 
to  recover  it,  within  twenty-one  years  from  the  date  of  the  war- 
rant ;  and  after  that  lapse  of  time  he  cannot  recover,  no  matter 
how  clearly  he  may  be  able  to  prove  that  the  legal  owner  was, 
in  the  beginning,  a  trustee  for  him."  And  this  decision  was 
followed  in  the  said  case  of  Fox  v.  I/yon.  It  was  also  followed 
and  reaffirmed  in  the  subsequent  cases  of  Halsey  v.  Tate  (52  id. 
811),  and  in  Lingenfelter  v.  Richey  (62  id.  123).  In  the  latter 
case,  it  was  claimed  that  a  deed  absolute  on  its  face  was  never- 
theless in  trust.  The  court,  following  and  relying  on  the  cases 
of  Strimpfler  v.  Roberts^  and  other  cases  to  the  same  effect,  with 
reference  to  the  parties  claiming  the  benefit  of  the  said  trust, 
said :  ^^  As  they  claimed  title  to  the  land  against  the  express 
language  of  the  deed,  they  were  bound  to  show,  by  clear  and 
satisfactory  evidence,  that  there  was  a  resulting  trust  in  favor 
of  Sparks,  and  that  he  had  taken  such  possession  of  the  land,  or 
exercised  such  exclusive  acts  of  ownership  over  it,  within  twenty- 
one  years  from  the  time  the  trust  arose,  as  would  prevent  its 
extinguishment." 

It  is,  therefore,  an  undoubted  rule  of  law  in  Pennsylvania, 
that  a  resulting  trust  in  land,  if  not  sought  to  be  enforced  for 
a  period  of  .twenty-one  years,  and  is  not  reaffirmed  or  continued, 
will,  under  ordinary  circumstances,  be  extinguished.  This  rule 
is  especially  applicable  where  the  party  having  the  legal  title 
has,  during  the  required  period  of  twenty-one  years,  been  in 
notorious  and  adverse  possession,  paying  the  taxes  and  exercis- 
ing all  the  usual  rights  of  ownership,  and  his  title  has,  for  the 
whole  period,  been  on  record  in  the  proper  office.  On  this 
point,  therefore,  we  think  the  charge  was  correct  and  unexcep- 
tionable. 

We  are  also  of  opinion  that  the  statute  of  1856  and  the 
general  Statute  of  Limitations  were  applicable  to  the  case  upon 
the  facts  as  submitted  to  the  jury.  As  these  points  are  fully 
explained  in  the  charge  itself,  we  deem  it  unnecessary  to  dis- 
cuss them. 

The  fourth  point  needs  no  remark. 

Judgment  iiffirmeiU 
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Davidbon  v.  New  Orleans. 

An  aiMflsment  of  certain  real  estate  in  New  Orleans  for  draining  the  awampi 
of  that  city  was  resisted  in  the  State  courts,  and  by  writ  of  error  brought 
here,  on  the  ground  that  the  proceeding  depriTes  the  owner  of  his  property 
without  due  process  of  law. 

1.  The  origin  and  history  of  this  proTision  of  the  Constitution,  as  found  in  Magna 

Charta,  and  in  the  fifth  and  fourteenth  amendments  to  the  Constitution  of 
the  United  States,  considered. 

2.  The  court  suggests  the  difficulty  and  danger  of  attempting  an  authoritatiTe 

definition  of  what  it  is  for  a  State  to  deprive  a  person  of  life,  liberty,  or 
property  without  due  process  of  law,  within  the  meaning  of  the  fourteenth 
amendment ;  and  holds  that  the  annunciation  of  the  principles  which  govern 
each  case  as  it  arises  is  the  better  mode  of  arriving  at  a  sound  definition. 

8.  This  court  has  heretofore  decided  that  due  process  of  law  does  not  in  all  cases 
require  a  resort  to  a  court  of  justice  to  assert  the  rights  of  the  public  against 
the  individual,  or  to  impose  burdens  upon  his  property  for  the  public  use. 
Murray's  Lessee  et  al.  v.  H&boken  Land  and  Improvement  Company,  18  How. 
272,  and  McMUlcai  v.  Anderson,  05  U.  S.  37. 

4  In  the  present  case,  the  court  holds  that  it  is  due  process  of  law,  within  the 
meaning  of  the  Constitution,  when  the  statute  requires  that  such  a  burden, 
or  the  fixing  of  a  tax  or  assessment  before  it  becomes  effectual,  must  be 
submitted  to  a  court  of  justice,  with  notice  to  the  owners  of  the  property, 
all  of  whom  have  the  right  to  appear  and  contest  the  assessment. 

6.  Neither  the  corporate  agency  by  which  the  work  is  done,  the  excessive  price 
which  the  statute  allows  therefor,  nor  the  relative  importance  of  the  work 
to  the  value  of  tlie  land  assessed,  nor  the  fact  tliat  the  assessment  is  made 
before  the  work  is  done,  nor  that  the  assessment  is  unequal  as  regards  the 
benefits  conferred,  nor  that  personal  judgments  are  rendered  for  the  amount 
assessed,  are  matters  in  which  the  State  authorities  are  controlled  by  the 
Federal  Constitution. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Louisiana. 

On  the  7th  of  December,  1871,  the  petition  of  the  city 
of  New  Orleans  and  the  administrators  thereof  was  filed  in 
the  Seventh  District  Court  for  the  Parish  of  Orleans,  setting 
forth  an  assessment  on  certain  real  estate,  made  under  the 
statutes  of  Louisiana,  for  draining  the  swamp  lands  within  the 
parishes  of  Carroll  and  Orleans;  and  asking  that  the  assess- 
ment should  be  homologated  bj  the  judgment  of  the  court. 
The  estate  of  John  Davidson  was  assessed  for  various  parcels  in 
different  places  for  about  $50,000.  His  widow  and  testamen- 
tary executrix  appeared  in  that  court  and  filed  exceptions  to 
the  aasessment ;  and  the  court  refused  the  order  of  homologation, 
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and  set  aside  the  entire  assessment,  with  leave  to  the  plaintiffs 
to  present  a  new  tableau. 

On  appeal  from  this  decree,  the  Supreme  Court  of  Louisiana 
reversed  it,  and  ordered  the  dismissal  of  the  oppositions,  and 
decreed  that  the  assessment-roll  presented  be  approved  and 
homologated,  and  that  the  approval  and  homologation  so  ordered 
should  operate  as  a  judgment  against  the  property  described  in 
the  assessment-roll,  and  also  against  the  owner  or  owners  thereof. 
Mrs.  Davidson  then  sued  out  the  writ  of  error  by  which  this 
judgment  is  now  brought  here  for  review. 

Mr.  James  2>.  Hill  and  Mr.  John  D,  McPherson  for  the 
plaintiff  in  error. 

The  legislation  of  Louisiana,  under  which  the  judgment 
below  was  rendered,  deprives  the  plaintiff  in  error  of  her 
property  without  due  process  of  law.  The  jurisdiction  of  this 
court  is,  therefore,  established.  Bank  of  Columbia  v.  Okely^ 
4  Wheat.  244 ;  Loan  Association  v.  Topeka^  20  Wall.  655 ; 
United  States  v.  Cruikshank^  92  U.  S.  642;  Munn  v.  Illinois, 
94  id.  118 ;  People  v.  Hurlbut,  24  Mich.  44 ;  Cooley,  Taxation, 
486,  487. 

The  legislature  cannot  impose  upon  the  owner  of  lands  a  per- 
sonal obligation  to  pay  an  assessment  which  is  a  charge  upon 
them.  Taylor  v.  Palmer,  81  Cal.  240 ;  Neevian  v.  Smith,  60  Mo. 
526,  followed  in  56  id.  286,  850. 

The  legislature,  by  employing  a  private  corporation  to  do 
the  drainage  of  the  city  of  New  Orleans,  on  account  of  which 
the  assessment  was  made,  fixing  the  price  and  requiring  that 
warrants  therefor  shall  be  issued  and  indorsed,  compelled 
the  city  to  make  a  contract.  This  was  beyond  the  legisla- 
tive power.  Atkins  v.  Randolph,  81  Vt.  226 ;  Hampshire  v. 
Franklin,  16  Mass.  76;  Tai/lor  v.  Porter,  4  Hill  (N.  Y.),  148; 
Brummer  v.  Litchfield^  2  Greenl.  (Me.)  28 ;  People  v.  Detroit, 
28  Mich.  228 ;  Sharpley  v.  Philadelphia,  21  Pa.  166 ;  Washington 
Avenue  Case,  69  id.  362  ;  Sleight  v.  People,  7  Chic.  Leg.  News, 
292 ;  The  People  v.  The  Mayor,  67  111.  18 ;  People  v.  Salomon, 
id.  88 ;  People  v.  Chicago,  id.  682 ;  Madison  County  v.  People^ 
68  id.  468 ;  Hessler  v.  The  Drainage  Commissioners,  68  id.  105 ; 
Livingston  v.  Wider,  id.  802. 

The  assessment  was  made  before  any  work  had  been  done. 
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The  only  ground,  however,  on  which  special  assessments  are  im- 
posed is  that  the  property  assessed  is  benefited,  Wright  v.  Boa- 
tan,  9  Cush.  232, 241 ;  SchirUt/  v.  Commonwealth,  30  Pa.  29, 57 ; 
Sharp  V.  Speir,  4  Hill,  82 ;  Matter  of  Opening  Streets,  20  La. 
Ann.  497 ;  Reeves  v.  Treasurer  Wood  County,  8  Ohio  St.  838. 

In  this  case,  no  benefit  whatever  inured  to  the  plaintiff  in 
error,  and  the  price  was  exorbitant. 

Mr.  Philip  Phillips,  contra. 

The  fifth  amendment  to  the  Constitution,  which  declares 
that  no  person  shall  be  ^^  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation,"  is  a  limitation  on 
the  powers  granted  by  that  instrument  to  the  Federal  govern- 
ment, and  not  a  restraint  upon  the  States.  Barron  v.  The 
Mayor  and  City  Council  of  Baltimore,  7  Pet.  243 ;  Withers  v. 
Buckley  et  aL,  20  How.  84 ;  Twitchell  v.  The  Commonwealth, 
7  Wall.  821. 

The  fourteenth  amendment,  which  operates  on  the  legislation 
of  the  several  States,  in  no  wise  affects  their  police  power. 
Commonwealth  v.  Alger,  7  Cush.  (Mass.)  84 ;  Thorpe  v.  Rutland 
Railroad,  27  Vt.  149;  Slaughter-JIouse  Cases,  16  Wall.  86; 
Cooley,  Const.  Lim.  609 ;  Dillon,  Corp.,  sect.  698. 

The  power  here  in  question  is  of  that  character,  and  the 
mode  of  exercising  it  presents  no  matter  which  can  be  re- 
examined here. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  objections  raised  in  the  State  courts  to  the  assessment 
were  numerous  and  varied,  including  constitutional  objections 
to  the  statute  under  which  the  assessment  was  made,  and 
alleged  departures  from  the  requirements  of  the  statute  itself. 
And  although  counsel  for  the  plaintiff  in  error  concede,  in  the 
first  sentence  of  their  brief,  that  the  only  Federal  question  is, 
whether  the  judgment  is  not  in  violation  of  that  provision  of 
the  Constitution  which  declares  that  *'  no  State  shall  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  the  argument  seems  to  suppose  that  this  court  can  correct 
any  other  error  which  may  be  found  in  the  record. 

1.  It  is  said  that  the  legislature  had  no  right  to  oi^^anize  a 
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private  corporation  to  do  the  work,  and,  by  statate,  to  fix  the 
price  at  which  the  work  should  be  done. 

2.  That  the  price  so  fixed  is  exorbitant. 

8.  That  there  may  be  a  surplus  collected  under  the  assess- 
ment beyond  what  is  needed  for  the  work,  which  must  in  that 
event  go  into  the  city  treasury. 

Can  it  be  necessary  to  say,  that  if  the  work  was  one  which 
the  State  had  authority  to  do,  and  to  pay  for  it  by  assessments 
on  the  property  interested,  that  on  such  questions  of  method 
and  detail  as  these  the  exercise  of  the  power  is  not  regulated 
or  controlled  by  the  Constitution  of  the  United  States  ? 

Of  a  similar  character  is  the  objection  much  insisted  on,  that, 
under  the  statute,  the  assessment  is  actually  made  before,  instead 
of  after,  the  work  is  done.  As  a  question  of  wisdom,  —  of 
judicious  economy,  —  it  would  seem  better  in  this,  as  in  other 
works  which  require  the  expenditure  of  large  sums  of  money, 
to  secure  the  means  of  payment  before  becoming  involved  in 
the  enterprise ;  and  if  this  is  not  due  process  of  law,  it  ought 
to  be. 

There  are  other  objections  urged  by  counsel  which  may  be 
referred  to  hereafter,  but  we  pause  here  to  consider  a  moment 
the  clause  of  the  Constitution  relied  on  by  plaintiff  in  error.  It 
is  part  of  sect.  1  of  the  fourteenth  amendment.  The  section 
consists  of  two  sentences.  The  first  defines  citizenship  of  the 
States  and  of  the  United  States.     The  next  reads  as  follows:  — 

"  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  Immunitiesof  citizens  of  the  United  States;  nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law." 

The  section  was  the  subject  of  very  full  and  mature  consid- 
eration in  tSlaughter'HouBe  Cases^  16  Wall.  36.  In  those  cases, 
an  act  of  the  Louisiana  legislature,  which  had  granted  to  a 
corporation  created  for  the  purpose  the  exclusive  right  to  erect 
and  maintain  a  building  for  the  slaughter  of  live  animals  within 
the  city,  was  assailed  as  being  in  conflict  with  this  section. 
The  right  of  the  State  to  use  a  private  corporation  and  confer 
upon  it  the  necessary  powers  to  carry  into  effect  sanitary  regu- 


Oct.  1877.]  Davidson  v.  New  Orleans.  101 

lations  was  affirmed,  and  the  decision  is  applicable  to  a  similar 
objection  in  the  case  now  before  us.  The  argument  of  counsel 
and  the  opinion  of  the  court  in  those  cases  were  mainly  directed 
to  that  part  of  the  section  which  related  to  the  privileges  and 
immunities  of  citizens ;  and,  as  the  court  said  in  the  opinion, 
the  argument  was  not  much  pressed,  that  the  statute  de- 
prived the  butchers  of  their  property  without  due  process  of 
law.  The  court  held  that  the  provision  was  inapplicable  to 
the  case. 

The  prohibition  against  depriving  the  citizen  or  subject  of 
his  life,  liberty,  or  property  without  due  process  of  law,  is  not 
new  in  the  constitutional  history  of  the  English  race.  It  is  not 
new  in  the  constitutional  history  of  this  country,  and  it  was 
not  new  in  the  Constitution  of  the  United  States  when  it  be- 
came a  part  of  the  fourteenth  amendment,  in  the  year  1866. 

The  equivalent  of  the  phrase  "due  process  of  law,"  according 
to  Lord  Coke,  is  found  in  the  words  "  law  of  the  land,"  in  the 
Great  Charter,  in  connection  with  the  writ  of  habeas  corpus^  the 
trial  by  jury,  and  other  guarantees  of  the  rights  of  the  subject 
against  the  oppression  of  the  crown.  In  the  series  of  amend- 
ments to  the  Constitution  of  the  United  States,  proposed  and 
adopted  immediately  after  the  organization  of  the  government, 
which  were  dictated  by  the  jealousy  of  the  States  as  further 
limitations  upon  the  power  of  the  Federal  government,  it  is 
found  in  the  fifth,  in  connection  with  other  guarantees  of  per- 
sonal rights  of  the  same  character.  Among  these  are  protection 
against  prosecutions  for  crimes,  imless  sanctioned  by  a  grand 
jury ;  against  being  twice  tried  for  the  same  offence ;  against  the 
accused  being  compelled,  in  a  criminal  case,  to  testify  against 
himself;  and  against  taking  private  property  for  public  use 
without  just  compensation. 

Most  of  these  provisions,  including  the  one  under  considera- 
tion, either  in  terms  or  in  substance,  have  been  embodied  in 
the  constitutions  of  the  several  States,  and  in  one  shape  or 
another  have  been  the  subject  of  judicial  construction. 

It  must  be  confessed,  however,  that  the  constitutional  mean- 
ing or  value  of  the  phrase  "  due  process  of  law,"  remains  to-day 
without  that  satisfactory  precision  of  definition  which  judicial 
decisions  have  given  to  nearly  all  the  other  guarantees  of  per- 
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Bonal  rights  found  in  the  constitutions  of  the  seyeral  States  and 
of  the  United  States. 

It  is  easy  to  see  that  when  the  great  barons  of  England  wrung 
from  King  John,  at  the  point  of  the  sword,  the  concession  that 
neither  their  lives  nor  their  property  should  be  disposed  of  by 
the  crown,  except  as  provided  by  the  law  of  the  land,  they 
meant  by  ^^  law  of  the  land  "  the  ancient  and  customary  laws 
of  the  English  people,  or  laws  enacted  by  the  Parliament  of 
which  those  barons  were  a  controlling  element.  It  was  not  in 
their  minds,  therefore,  to  protect  themselves  against  the  enact- 
ment of  laws  by  the  Parliament  of  England.  But  when,  in 
the  year  of  grace  1866,  there  is  placed  in  the  Constitution  of 
the  United  States  a  declaration  that  '^  no  State  shall  deprive 
any  pei*son  of  life,  liberty,  or  property  without  due  process  of 
law,"  can  a  State  make  any  thing  due  process  of  law  which,  by 
its  own  legislation,  it  chooses  to  declare  such  ?  To  aflSrm  this 
is  to  hold  that  the  prohibition  to  the  States  is  of  no  avail,  or  has 
no  application  where  the  invasion  of  private  rights  is  effected 
under  the  forms  of  State  legislation.  It  seems  to  us  that  a 
statute  which  declares  in  terms,  and  without  more,  that  the  full 
and  exclusive  title  of  a  described  piece  of  land,  which  is  now  in 
A.,  shall  be  and  is  hereby  vested  in  B.,  would,  if  effectual,  de- 
prive A.  of  his  property  without  due  process  of  law,  within  the 
meaning  of  the  constitutional  provision. 

A  most  exhaustive  judicial  inquiry  into  the  meaning  of  the 
words  ^^  due  process  of  law,"  as  found  in  the  fifth  amendment, 
resulted  in  the  unanimous  decision  of  this  court,  that  they  do 
not  necessarily  imply  a  regular  proceeding  in  a  court  of  justice, 
or  after  the  manner  of  such  courts.  Murray's  Lessee  et  cU.  v. 
Hohoken  Land  and  Improvement  Co,^  18  How.  272.  That  was 
an  action  of  ejectment,  in  which  both  parties  asserted  title  un- 
der Samuel  Swartwout :  the  plaintiff,  by  virtue  of  an  execution, 
sale,  and  deed,  made  on  a  judgment  obtained  in  the  regular 
course  of  judicial  proceedings  against  him ;  and  the  defendant, 
by  a  seizure  and  sale  by  a  marshal  of  the  United  States,  under 
a  distress-warrant  issued  by  the  solicitor  of  the  treasury,  under 
the  act  of  Congress  of  May  20,  1820. 

When  an  account  against  an  officer  who  held  public  money 
had  been  adjusted  by  the  proper  auditing  officer  of  the  tre&BUiyt 
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and  the  party  who  was  found  indebted  neglected  or  refused  to 
pay,  that  statute  authorized  the  solicitor  of  the  treasury  to  issue 
a  distress-warrant  to  the  marshal  of  the  proper  districti  which, 
from  the  date  of  its  levy  and  the  record  thereof  in  the  District 
Court,  should  be  a  lien  on  the  property  on  which  it  was  levied 
for  the  amount  due ;  and  the  marshal  was  required  to  collect 
the  amount,  by  sale  of  said  property,  or  that  of  the  sureties  on 
his  official  bond.  It  was  argued  that  these  proceedings  de- 
prived iSwartwout  of  his  property  without  due  process  of  law. 
"  The  objections,"  says  the  court,  "  raise  the  questions  whether, 
under  the  Constitution  of  the  United  States,  a  collector  of  the 
customs,  from  whom  a  balance  of  account  haa  been  found  to  be 
due  by  accounting  officers  of  the  treasury,  designated  for  that 
purpose  by  law,  can  be  deprived  of  his  liberty  or  property,  in 
order  to  enforce  payment  of  that  balance,  without  the  exercise 
of  the  judicial  power  of  the  United  States,  and  yet  by  due  pro- 
cess of  law,  within  the  meaning  of  those  terms  in  the  Constitu- 
tion ;  and,  if  so,  secondly,  whether  the  warrant  in  question  was 
such  due  process  of  law." 

The  court  held  that  the  power  exercised  was  executive,  and 
not  judicial ;  and  that  the  issue  of  the  writ,  and  the  proceedings 
under  it,  were  due  process  of  law  within  the  meaning  of  the 
Constitution.  The  history  of  the  English  mode  of  dealing  with 
public  debtors  and  enforcing  its  revenue  laws  is  reviewed,  with 
the  result  of  showing  that  the  rights  of  the  crown,  in  these 
cases,  had  always  been  enforced  by  sunmiary  remedies,  without 
the  aid  of  the  usual  course  of  judicial  proceedings,  though  the 
latter  were  resorted  to  in  the  Exchequer  Court,  when  the 
officers  of  the  government  deemed  it  advisable.  And  it  was 
held  that  such  a  course  was  due  process  of  law  within  the 
meaning  of  that  phrase  as  derived  from  our  ancestors  and 
found  in  our  Constitution. 

It  is  not  a  little  remarkable,  that  while  this  provision  has  been 
in  the  Constitution  of  the  United  States,  as  a  restraint  upon  the 
authority  of  the  Federal  government,  for  nearly  a  century,  and 
while,  during  all  that  time,  the  manner  in  which  the  powers  of 
that  government  have  been  exercised  has  been  watched  with  jeal- 
ousy, and  subjected  to  the  most  rigid  criticism  in  all  its  branches, 
this  special  limitation  upon  its  powers  has  rarely  been  invoked 
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in  the  judidal  forum  or  the  more  enlai^ed  theatre  of  public 
discussion.  But  while  it  has  been  a  part  of  the  Constitution, 
as  a  restraint  upon  the  power  of  the  States,  only  a  very  few 
years,  the  docket  of  this  court  is  crowded  with  cases  in  which 
we  are  asked  to  hold  that  State  courts  and  State  l^isla- 
tures  have  deprived  their  own  citizens  of  life,  liberty,  or 
property  without  due  process  of  law.  There  is  here  abundant 
evidence  that  there  exists  some  strange  misconception  of  the 
scope  of  this  provision  as  found  in  the  fourteenth  amendment. 
In  fact,  it  would  seem,  from  the  character  of  many  of  the  cases 
before  us,  and  the  arguments  made  in  them,  that  the  clause 
under  consideration  is  looked  upon  as  a  means  of  bringing  to  the 
test  of  the  decision  of  this  court  the  abstract  opinions  of  every 
unsuccessful  litigant  in  a  State  court  of  the  justice  of  the  de- 
cision against  him,  and  of  the  merits  of  the  legislation  on  which 
such  a  decision  may  be  founded.  If,  therefore,  it  were  possible 
to  define  what  it  is  for  a  State  to  deprive  a  person  of  life, 
liberty,  or  property  without  due  process  of  law,  in  terms  which 
would  cover  every  exercise  of  power  thus  forbidden  to  the  State, 
and  exclude  those  which  are  not,  no  more  useful  construction 
could  be  furnished  by  this  or  any  other  court  to  any  part  of  the 
fundamental  law. 

But,  apart  from  the  imminent  risk  of  a  failure  to  give  any 
definition  which  would  be  at  once  perspicuous,  comprehensive, 
and  satisfactory,  there  is  wisdom,  we  think,  in  the  ascertaining 
of  the  intent  and  application  of  such  an  important  phrase  in 
the  Federal  Constitution,  by  the  gradual  process  of  judicial  in- 
clusion and  exclusion,  as  the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which  such  decisions  may  be 
founded.  This  court  is,  after  an  experience  of  nearly  a  century, 
still  engaged  in  defining  the  obligation  of  contracts,  the  regular 
tion  of  commerce,  and  other  powers  conferred  on  the  Federal 
government,  or  limitations  imposed  upon  the  States. 

As  contributing,  to  some  extent,  to  this  mode  of  determining 
what  class  of  cases  do  not  fall  within  its  provision,  we  lay  down 
the  following  proposition,  as  applicable  to  the  case  before  us: — 

That  whenever  by  the  laws  of  a  State,  or  by  State  author- 
ity, a  tax,  assessment,  servitude,  or  other  burden  is  imposed 
upon  property  for  the  public  use,  whether  it  be  for  the  whole 
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State  or  of  some  more  limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  confirming  or  contesting  the 
charge  thus  imposed,  in  the  ordinary  courts  of  justice,  with 
such  notice  to  the  person,  or  such  proceeding  in  regard  to  the 
property  as  is  appropriate  to  the  nature  of  the  case,  the  judg* 
ment  in  such  proceedings  cannot  be  said  to  deprive  the  owner 
of  his  property  without  due  process  of  law,  however  obnoxious 
it  may  be  to  other  objections. 

It  may  violate  some  provision  of  the  State  Constitution 
against  unequal  taxation ;  but  the  Federal  Constitution  imposes 
no  restraints  on  thei^States  in  that  regai*d.  If  private  property 
be  taken  for  public  uses  without  just  compensation,  it  must  be 
i-emembered  that,  when  the  fourteenth  amendment  was  adopted, 
the  provision  on  that  subject,  in  immediate  juxtaposition  in  the 
fifth  amendment  with  the  one  we  are  construing,  was  left  out, 
and  this  was  taken.  It  may  possibly  violate  some  of  those 
principles  of  general  constitutional  law,  of  which  we  could 
take  jurisdiction  if  we  were  sitting  in  review  of  a  Circuit  Court 
of  the  United  States,  as  we  were  in  Loan  A$80c%ati<m  v.  Topeka 
{20  Wall.  655).  But  however  this  may  be,  or  under  whatever 
other  clause  of  the  Federal  Constitution  we  may  review  the 
case,  it  is  not  possible  to  hold  that  a  party  has,  without  due 
process  of  law,  been  deprived  of  his  property,  when,  as  regards 
the  issues  affecting  it,  he  has,  by  the  laws  of  the  State,  a  fair 
trial  in  a  court  of  justice,  according  to  the  modes  of  proceeding 
applicable  to  such  a  case.  This  was  clearly  stated  by  this 
court,  speaking  by  the  Chief  Justice,  in  Kennard  v.  Morgan 
(92  U.  S.  480),  and,  in  substance,  repeated  at  the  present 
term,  in  McMillan  v.  Anderson  (95  id.  87). 

This  proposition  covers  the  present  case.  Before  the  assess- 
ment could  be  collected,  or  become  effectual,  the  statute  required 
that  the  tableau  of  assessments  should  be  filed  in  the  proper 
District  Court  of  the  State ;  that  personal  service  of  notice,  with 
reasonable  time  to  object,  should  be  served  on  all  owners  who 
were  known  and  within  reach  of  process,  and  due  advertisement 
made  as  to  those  who  were  unknown,  or  could  not  be  found. 
This  was  complied  with ;  and  the  party  complaining  here  ap- 
peared,  and  had  a  full  and  fair  hearing  in  the  court  of  the  first 
ittrtance,  and  afterwards  in  the  Supreme  Court.    If  this  be  not 
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due  process  of  law,  then  the  words  can  have  no  definite  mean- 
ing as  used  in  the  Constitution. 

One  or  two  errors  assigned,  and  not  mentioned  in  the  earlier 
part  of  this  opinion,  deserve  a  word  or  two. 

It  is  said  that  the  plaintiffs  property  had  previously  been 
assessed  for  the  same  purpose,  and  the  assessment  paid.  If 
this  be  meant  to  deny  the  right  of  the  State  to  tax  or  assess 
property  twice  for  the  same  purpose,  we  know  of  no  provbion 
in  the  Federal  Constitution  which  forbids  this,  or  which  for- 
bids unequal  taxation  by  the  States.  If  the  act  under  which 
the  former  assessment  was  made  is  relie4  on  as  a  contract 
against  further  assessments  for  the  same  purpose,  we  concur 
with  the  Supreme  Court  of  Louisiana  in  being  unable  to  discover 
such  a  contract. 

It  is  also  said  that  part  of  the  property  of  plaintiff  which 
was  assessed  is  not  benefited  by  the  improvement.  This  is  a 
matter  of  detail  with  which  this  court  cannot  interfere,  if  it 
were  clearly  so ;  but  it  is  hard  to  fix  a  limit  within  these  two 
parishes  where  property  would  not  be  benefited  by  the  removal 
of  the  swamps  and  marshes  which  are  within  their  bounds. 

And  lastly,  and  most  strongly,  it  is  urged  that  the  court 
rendered  a  personal  judgment  against  the  owner  for  the  amount 
of  the  tax,  while  it  also  made  it  a  charge  upon  the  land.  It  is 
urged  with  force, — and  some  highly  respectable  authorities  are 
cited  to  support  the  proposition,  —  that  while  for  such  improve- 
ments as  this  a  part,  or  even  the  whole,  of  a  man^s  property 
connected  with  the  improvement  may  be  taken,  no  personal 
liability  can  be  imposed  on  him  in  regard  to  it.  If  this  were  a 
proposition  coming  before  us  sitting  in  a  State  court,  or,  per- 
haps, in  a  circuit  court  of  the  United  States,  we  might  be 
called  upon  to  decide  it ;  but  we  are  unable  to  see  that  any  of 
the  provisions  of  the  Federal  Constitution  authorizes  us  to 
reverse  the  judgment  of  a  State  court  on  that  question.  It 
is  not  one  which  is  involved  in  the  phrase  *'due  process  of 
law,'*  and  none  other  is  called  to  our  attention  in  the  present 
case. 

As  there  is  no  error  in  the  judgment  of  the  Supreme  Court 
of  Louisiana,  of  which  this  court  has  cc^izance,  it  is 

Affirmed^ 
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Mb.  Jcjstigb  Bbadley.  In  the  concluBion  and  general  tenor 
of  the  opinion  just  read,  I  concur.  But  I  think  it  narrows  the 
scope  of  inquiry  as  to  what  is  due  process  of  law  more  than  it 
should  do. 

It  seems  to  me  that  private  property  may  be  taken  by  a 
State  without  due  process  of  law  in  other  ways  than  by  mere 
direct  enactment,  or  the  want  of  a  judicial  proceeding.  If  a 
State,  by  its  laws,  should  authorize  private  property  to  be  taken 
for  public  use  without  compensation  (except  to  prevent  its 
falling  into  the  hands  of  an  enemy,  or  to  prevent  the  spread  of 
a  conflagration,  or,  iu  virtue  of  some  other  imminent  necessity, 
where  the  property  itself  is  the  cause  of  the  public  detriment), 
I  think  it  would  be  depriving  a  man  of  his  property  without 
due  process  of  law.  The  exceptions  noted  imply  that  the 
nature  and  cause  of  the  taking  are  proper  to  be  considered* 
The  distress-warrant  issued  in  the  case  of  Murray^ s  Lessee  et 
ah  V.  Hohoken  Land  and  Improvement  Co.  (18  How.  272)  was 
sustained,  because  it  was  in  consonance  with  the  usage  of  the 
English  government  and  our  State  governments  in  collecting 
balances  due  from  public  accountants,  and  hence  was  ^^due 
process  of  law."  But  the  court  in  that  case  expressly  holds 
that  *^it  is  manifest  that  it  was  not  left  to  the  legislative 
power  to  enact  any  process  which  might  be  devised.  The 
article  is  a  restraint  on  the  legislative,  as  well  as  on  the  execu- 
tive and  judicial,  power  of  the  government,  and  cannot  be  so 
construed  as  to  leave  Congress  free  to  make  any  process  '  due 
process  of  law '  by  its  mere  will."  p.  276.  I  think,  therefore,. 
we  are  entitled,  under  the  fourteenth  amendment,  not  only  to 
see  that  there  is  some  process  of  law,  but  '^  due  process  of 
law,"  provided  by  the  State  law  when  a  citizen  is  deprived  of 
his  property ;  and  that,  in  judging  what  is  ^^due  process  of  law," 
respect  must  be  had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power  of  eminent  domain, 
or  the  power  of  assessment  for  local  improvements,  or  none  of 
these :  and  if  found  to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  ^'  due  process  of  law ; "  but  if 
found  to  be  arbitrary,  oppressive,  and  unjust,  it  may  be  de- 
clared to  be  not  '^  due  process  of  law."  Such  an  examination 
may  be  made  without  interfering  with  that  large  discretion 
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which  every  legislative  power  has  of  making  wide  modifications 
ill  the  forms  of  procedure  in  each  case,  according  as  the  laws, 
habits,  customs,  and  preferences  of  the  people  of  the  particular 
State  may  require. 


AbTHUB  9.   MOBBISON. 

1.  YeOf  nuurafactnred  of  silk,  and  commercially  known  as  "crape  t^s/'  and  no» 

otherwise,  do  not  fall  within  the  enumerating  clause  of  the  eighth  section  of 
the  act  of  June  30, 1864  (13  Stat  210),  whereby  "silk  veils"  are  dutiable 
at  sixty  per  cent  ad  vaioremf  but  are  within  its  concluding  clause  touching 
manufactures  of  silk,  or  of  which  silk  is  the  component  material  of  chief 
▼alue,  not  otherwise  provided  for,  and  are,  therefore,  subject  to  a  duty  of 
fifty  per  cent  ad  valorem. 

2.  The  designation  of  an  article  of  commerce  by  merchants  and  importers,  when 

it  is  clearly  established,  determines  the  construction  of  the  tariff  law  when 
that  article  is  mentioned. 

8b  The  intent  of  Congress  to  impose,  under  the  act  of  1864,  duties  upon  imported 
articles  according  to  their  commercial  designation,  and  to  recognize  this  rule 
of  construing  statutes,  is  manifest  from  the  first  section  of  the  act  of  Feb.  8, 
1876  (18  Stat.  307),  which  subjects  to  a  duty  of  sixty  per  cent  "all  goods, 
wares,  and  merchandise  not  herein  otherwise  provided  for,  made  of  silk,  or 
of  which  silk  is  the  component  material  of  chief  value,  irrespective  of  the 
classification  thereof  for  duty  by  or  under  previous  laws,  or  of  their  com- 
mercial designation." 

4.  A  well-known  rule  of  statutory  construction  remains  in  force  until  it  sludl  be 
abolished  by  Congress. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Morrison  and  others  brought  this  suit  to  recover  the  sum 
exacted  from  them  by  Arthur,  the  collector  of  the  port  of  New 
York,  in  excess  of  what  they  protested  was  the  lawful  duty 
upon  certain  imported  veils. 

The  portion  of  the  eighth  section  of  the  act  of  June  80, 
1864,  c.  171, 13  Stat.  210,  applicable  to  the  case,  is  as  follows : 

''  That  on  and  afler  the  day  and  year  aforesaid,  in  lieu  of  the 
duties  heretofore  imposed  by  law  on  the  articles  hereinafter  men- 
tioned, there  shall  be  levied,  collected,  and  paid,  on  the  goods, 
wares,  and  merchandise  enumerated  and  provided  for  in  this  section, 
imported  from  foreign  countries,  the  following  duties  and  rated  of 
•duties;  that  is  to  say,  ...  on  silk  vestings,  pongees, shawls,  scarfti 
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maotiliaa,  pelerines,  handkerchief,  veils,  laces,  shirts,  drawers, 
bonnets,  hats,  caps,  tarbans,  chemisettes,  hose,  mitts,  aprons,  stock- 
ings, gloves,  suspenders,  watch-ehains,  webbing,  braids,  fringes,, 
galloons,  tassels,  cords,  and  trimmings,  —  sixty  per  cent  ad  valo* 
rem.  On  all  manufactures  of  silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  not  otherwise  provided  for,  fifty  per  cent  ad 
valorem,*^ 

The  collector  pleaded  that  tbe  moneys  sued  for  were  a  part 
of  the  lawful  duty  of  sixty  per  cent  ad  valorem  for  ^*  silk  yeila  " 
imported  by  the  plaintiffs.  They  replied,  that  the  veils  were 
not  *'  silk  veils,"  but  a  manufacture  of  silk,  and  virere  ^^  crape 
veils ; "  that  at  the  time  of  the  passage  of  the  act  of  June  80, 
1864,  they  were  commercially  known  among  importers  and 
dealers,  and  were  bought  and  sold,  as  ^^  crape  veils,"  and  never 
otherwise,  and  were  liable  to  a  duty  of  fifty  per  cent  ad  valo- 
rem as  a  manufacture  of  silk.  The  defendant  demurred  to  the 
replication.  The  demurrer  was  overruled,  and  judgment  ren- 
dered for  the  plaintiffs.  The  defendant  sued  out  this  writ  of 
error. 

Mr.  Aeristant-AUorney-G-eneral  Smith  for  the  plaintiff  in  error. 

Mr.  Edward  Hartley^  contra. 

Mb.  Justige  Hunt  delivered  the  opinion  of  the  court. 

It  vfas  undisputed  upon  the  pleadings  that  the  veils  in  ques- 
tion were  commercially  known  among  importers  and  dealers,  and 
were  bought  and  sold,  as  '^  crape  veils,"  and  never  otherwise. 

The  question  of  law  thus  presented  is,  whether  veils,  which 
are  not  commonly  called  '^  silk  veils,"  but  are  veils  manufactured 
of  silk,  and  are  known  commercially  as  ^^  crape  veils,"  and  not 
otherwise,  are  liable  to  a  duty  of  sixty  per  cent. 

The  argument  of  the  government  is,  that  the  statute  in 
question  is  a  comprehensive  one,  intended  to  include  all  arti- 
cles made  of  silk,  or  of  which  silk  is  the  component  material 
of  chief  value,  specifically  enumerating  in  its  first  branch  a 
▼ariety  of  subjects  on  which  should  be  imposed  a  duty  of  sixty 
per  cent,  and  further  providing,  that  on  all  manufactures  from 
that  material  not  otherwise  provided  for  a  duty  of  fifty  per 
cent  should  be  levied  and  collected.  Silk  veils,  it  is  said,  are 
specifically  enumerated  as  being  liable  to  a  duty  of  sixty  per 
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cent,  and  the  articles  in  question  being  veils  of  which  the 
material  is  silk,  are  within  the  enumerating  clause  of  the 
statute. 

If  this  were  all,  the  argument  would  be  a  strong  one.  But 
the  fact  that  the  veils  in  question  are  universally  known  and 
recognized  among  merchants  and  importers  as  crape  veils,  and 
not  otherwise,  and  are  never  called  or  known  as  silk  veils,  is 
to  be  taken  into  the  account.  Although  crape  is  shown  to 
be  a  material  of  silk,  to  which  a  certain  resinous  substance  has 
been  applied,  neither  the  merchant  nor  the  ordinary  buyer 
understands  them  to  be  identical.  Neither  the  merchant  who 
should  order  a  case  of  crapes  and  receive  one  of  silk  goods,  or 
who  should  order  silk  and  receive  crape,  nor  the  individual 
purchaser  who  should  order  a  dress  of  silk  and  receive  one  of 
crape,  or  should  order  crape  for  mourning  and  receive  silk, 
would  deem  that  the  order  had  been  properly  filed.  The 
general  understanding  concurs  in  this  respect  with  that  of  the 
trader  and  importer,  and  must  determine  the  construction  to 
be  given  to  the  language  of  the  statute.  Especially  should 
this  view  prevail  as  to  laws  made  for  the  government  of  the 
importer.  His  business  is  regulated  by  them ;  and  it  is  but 
reasonable  that,  like  the  language  of  marine  policies  and  the 
terms  of  the  law-merchant,  supposed  to  be  especially  appli- 
cable to  this  class,  these  laws  should  be  construed  as  universally 
understood  by  the  importer  and  trader.  Obsolete  words,  or 
those  whose  meaning  is  diflferently  understood  by  the  writer 
and  the  reader,  produce  disorder  and  confusion.  Importations 
from  foreign  countries  are  necessarily  made  with  reference  to 
the  duties  to  be  paid  upon  their  entry  into  the  ports  of  this 
country.  If  these  are  not  reasonably  uniform,  and  cannot  be 
ascertained,  the  transaction  of  business  will  be  impossible.  No 
man  can  determine  whether  his  venture  will  enrich  him,  or 
make  him  a  bankrupt.  In  Lattimer  v.  Smythe^  it  is  said, 
"  Where  general  terms  are  used,  the  terms  are  to  be  taken  in 
their  ordinary  and  comprehensive  meaning,  unless  it  is  shown 
that  they  have,  in  their  commercial  use,  acquired  a  special  and 
restricted  meaning."  17  Int.  Rev.  Eec.  12.  In  that  case,  and 
in  Jaffray  v.  Murphy  (19  id.  148),  which  is  to  the  same  effect, 
the  question  arose  under  the  silk  section  of  the  act  of  1864. 
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In  the  present  case,  it  is  admitted  by  the  demurrer  that  the 
goods  in  question  are  never  understood  by  merchants  and  im« 
porters  to  be  silk  veils.  They  cannot,  therefore,  be  said  to  fall 
within  the  enumerating  clause  of  the  statute,  but  come  under 
the  head  of  such  as  are  not  otherwise  provided  for,  and  are 
subject  to  the  duty  of  fifty  per  cent  only.  Homer  v.  Hie  CoU 
lector,  1  Wall.  486 ;  ReicJie  v.  Smythe,  18  id.  162 ;  Movius  v. 
Arthur,  95  U.  S.  144;  United  States  v.  Two  Hundred  Chests  of 
Tea,  9  Wheat.  480;  Mliott  v.  Swartwout,  10  Pet.  187;  CuHis 
T.  Martin  etal.,  8  How.  106;  Maillard  v.  Lawrence,  16  id.  261. 

In  the  last  case,  Mr.  Justice  Daniel  says :  ^^  The  popular  or 
received  import  of  words  furnishes  the  general  rule  for  the 
interpretation  of  public  laws,  as  well  as  of  private  and  social 
transactions;  and  when  the  legislature  adopts  such  language 
to  define  and  promulgate  their  action,  the  just  conclusion  must 
be,  that  they  not  only  themselves  comprehended  the  meaning 
of  the  language  they  have  selected,  but  have  chosen  it  with 
reference  to  the  known  apprehension  of  those  to  whom  it  is 
delivered,  and  for  whom  it  is  designed  to  constitute  a  rule  of 
conduct,  —  namely,  the  community  at  large." 

In  Curtis  v.  Martin  et  al.  (jsupra).  Chief  Justice  Taney  says : 
"The  question  brought  up  by  this  exception  cannot  now  be 
considered  an  open  one.  In  the  case  of  United  States  v.  Two 
Hundred  Cheats  of  Tea  (9  Wheat.  430),  the  court  decided,  that 
in  imposing  duties  Congress  must  be  understood  as  describing 
the  articles  upon  which  the  duty  is  imposed,  according  to  the 
commercial  understanding  of  the  terms  used  in  the  law,  in  our 
own  markets.  This  doctrine  was  reaffirmed  in  the  case  of  the 
United  States  v.  One  Hundred  and  Twelve  Casks  of  Sugar  (8 
Pet.  277),  and  again  in  10  Pet.  151,  in  the  case  of  Elliott  v. 
Swartwout.  It  follows  that  the  duty  upon  cotton  bagging 
must  be  considered  as  imposed  upon  those  articles  only  which 
are  known  and  understood  as  such  in  commerce  in  the  year 
1882,  when  the  law  was  passed  imposing  the  duty." 

That  Congress  intended  duties  under  the  act  of  1864  to  be 
imposed  according  to  their  commercial  designation,  and  that  it 
understood  this  to  be  the  rule  of  construing  statutes,  is  also 
manifest  from  the  first  section  of  the  act  of  Feb.  8, 1875  (18 
Stat.  807),  upon  the  subject  we  are  considering. 
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A  duty  of  sixty  per  cent  is  there  imposed  *^  on  all  goods, 
wares,  and  merchandise,  not  herein  otherwise  provided  for, 
made  of  silk,  or  of  which  silk  is  the  component  material  of 
chief  value,  irrespective  of  the  classification  thereof  for  duty  by 
or  under  previous  laws,  or  of  their  commercial  designation/' 
It  was,  no  doubt,  within  the  power  of  Congress  to  abolish  a 
well-known  rule  of  construction,  as  it  did  in  the  act  of  1875  ; 
but,  until  so  abolished,  it  remained  in  force. 

The  case  was  well  decided.    The  judgment  must  be  affirmed; 

and  it  is 

So  ordered. 


Abthttb  v.  Lahey. 

1.  The  rules,  that  for  the  purpose  of  the  tariff  laws  the  commercial  designation 
of  an  article  among  traders  and  importers,  when  clearly  established,  fixes 
its  character,  and  that  when  Congress  has  designated  an  article  by  a  specific 
name,  and  imposed  a  duty  upon  it,  general  terms  in  a  subsequent  act  or  a 
later  part  of  the  same  act,  although  sufficiently  broad  to  comprehend  such 
article,  are  not  applicable  to  it,  are  not  deprived  of  their  ordinary  applica- 
tion by  the  expression  "  not  otherwise  provided  for,"  in  the  eighth  section 
of  the  act  of  June  80, 1864  (13  Stat.  210). 

%  The  distinctions  made  by  importers  and  traders  between  "  silk  laces  "  and 
"thread  laces"  have  been  plainly  recognized  by  Congress,  and  have  run 
through  its  acts  for  more  than  thirty  years.  • 

&  Under  the  nineteenth  section  of  the  act  of  March  2, 1861  (12  Stat  190),  as 
amended  by  the  sixth  section  of  the  act  •  f  July  14, 1862  (id.  560),  thread 
laces  are  eo  nomine  subject  to  a  duty  of  thirty  per  cent  cul  valcrem. 

4.  Smythe  v.  Fidce  (23  Wall.  374)  was  not  intended  to  overrule  Homer  v.  TKb 
Collector  (1  id.  486),  Reiche  v.  Smythe  (13  id.  162),  or  the  cases  referred  to  in 
them,  nor  was  Movius  v.  Arthur  (06  tJ.  S.  144)  understood  to  be  in'  conflict 
with  it. 

&  Those  cases  commented  upon  and  explained. 

£brob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  the  years  1872  and  1878,  Lahey  &  Co.  imported  from  France 
certain  articles  of  silk  manufacture,  on  which  Arthur,  the  col- 
lector of  the  port  of  New  York,  imposed  and  collected  a  duty  of 
sixty  per  cent,  under  the  eighth  section  of  the  act  of  June  80^ 
1864.  IS  Stat.  210.  Among  the  articles  so  imported  was  a 
quantity  of  laces  which  the  importers  insisted  were  commer- 
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oially  known  as  ^^  tthread  laces/'  and  liable  to  a  duty  of  only 
thirty  per  cent  ad  valorem^  under  the  nineteenth  section  of  the 
act  of  March  2, 1861  (12  id.  190),  as  amended  by  the  sixth  sec- 
tion of  the  act  of  July  14, 1862  (id.  650).  Having  paid,  under 
protest,  the  duty  exacted,  the  importers  brought  this  action  for 
the  excess  beyond  thirty  per  cent.  The  judge  at  the  trial  sub- 
mitted to  the  jury  the  question,  whether  the  articles  were  com- 
mercially known  as  ^^  thread  laces ; "  and  the  jury  having  found 
that  they  were,  there  was  a  verdict  for  the  plaintiffs.  Judg- 
ment was  rendered  thereon,  and  the  collector  sued  out  a  writ  of 
error. 

Mr.  Assistant'Attomeif'Oenerdl  Smithy  for  the  plaintifE  in 
error. 
Mr.  Edwards  Pierrepont  and  Mr.  William  Stanley^  contra. 

Mb.  Jfbticb  Hunt  delivered  the  opinion  of  the  court. 

Referring  to  the  case  of  Arthur  v.  Morrison  (supra^  p.  108) 
for  a  fuller  explanation  of  the  views  of  the  court,  we  assume,  at 
this  point,  as  established,  the  following  propositions.  A  citation 
and  examination  of  some  of  the  authorities  are  given  hereafter. 

1.  The  commercial  designation  of  an  article  among  traders 
and  importers,  where  such  designation  is  clearly  established, 
fixes  its  character  for  the  purpose  of  the  tariff  laws. 

2.  When  Congress  has  designated  an  article  by  a  specific 
name,  and  by  such  name  imposed  a  duty  upon  it,  general  terms 
in  a  subsequent  act,  or  in  a  later  part  of  the  same  act,  although 
sufficiently  broad  to  comprehend  such  article,  are  not  applicable 
to  it  Homer  v.  The  Collector,  1  Wall.  486 ;  Beiche  v.  Smyths, 
18  id.  162;  Smyths  v.  Fiske,  28  id.  874;  Movius  v.  AHhur, 
%  U.  S.  144. 

The  section  of  the  act  is  fully  set  forth  in  the  preceding  case. 

The  government  now  contends  that  this  section  of  the  tariff 
act  of  June,  1864,  was  intended  to  embrace  every  article  made 
of  silk ;  that  the  concluding  clause,  laying  a  duty  of  fifty  per 
cent  upon  all  manufactures  of  silk  not  otherwise  provided  for, 
means  not  otherwise  provided  for  in  this  section ;  and  that 
every  article  of  which  silk  was  the  component  of  chief  value 
was  intended  to  be  covered  by  the  section.  Hence  it  is  aigued 
that  recourse  cannot  be  had  to  preceding  statutes  to  determine 
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the  duty  payable  upon  lace  made  of  silk,  howeyer  it  might  be 
commercially  designated. 

Under  the  authorities  to  which  we  have  referred,  this  view 
cannot  be  maintained.  A  specific  designation  eo  nomine  must 
prevail  over  general  words,  and  a  commercial  designation  is  the 
standard  by  which  the  dutiable  character  of  the  article  is  fixed. 

It  was  proved  by  the  witnesses,  and  found  by  the  jury,  that, 
although  made  of  silk,  the  laces  in  question  were  commercially 
known  as  thread  laces.  Whether  an  article  is  thread  lace,  it 
was  shown,  depended  upon  the  mode  of  its  manufacture,  —  as 
upon  a  cushion,  from  thread  wound  on  bobbins  moved  by  hand ; 
and  that  it  was  equally  thread  lace  whether  made  of  cotton  or 
silk,  and  whether  white  or  black ;  and  that  there  are  also  arti- 
cles commercially  known  as  silk  laces,  and  articles  commercially 
known  as  cotton  laces ;  and  that  thread  lace  made  of  linen  had 
been  practically  unknown  for  many  years. 

These  distinctions  are  also  well  known  and  recognized  in  the 
tariff  laws  of  the  country,  of  which  the  following  is  an  illustra- 
tion. In  the  years  mentioned,  acts  were  passed  in  which  the 
articles  were  named  as  here  stated,  with  the  different  duties 
upon  each. 

July  80,  1846. 

Cotton  laces    • .25  per  cent. 

Thread  laces 20       „ 

9  Stat.  46,  47. 

March  3,  1857. 

Cotton  laces 10  per  cent. 

Thread  laces 16      „ 

11  id.  192. 

March  2,  1861. 

Silk  laces 80  per  cent. 

Cotton  laces      •    •    .    • 20       „ 

Thread  laoes 20      « 

Cotton  lace,  colored 80       ,, 

12  id.  186, 189, 190, 191. 

Aug.  6,  1861. 

Silklacw.    .  40  per 

id.  293. 
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July  14,  1862. 

Thread  laoes 80  per  cent 

Cotton  laoes 2 


» 


Id.  650,  556,  sects.  6, 18. 


JuKx  80,  1864. 

Silk  lace COperoent, 

Cotton  lace  •••• 85      i, 

18  id.  209,  210. 

Bet.  Stat. 

Cotton  lace,  colored 85  per  cent 

Cotton  lace • 85       „ 

Thread  lace 80       „ 

Silk  laces 60      n 

Rev.  Stat.,  pp.  464,  466, 472. 

Feb.  8,  1875. 
18  Stat.  807. 

Congress  here  plainly  recognizes  the  distinction  made  by 
the  importers  and  traders,  and  establishes  one  rate  of  duty  for 
silk  laces  and  another  for  thread  laces.  The  distinctions  have 
ran  through  the  acts  of  Congress  for  more  than  thirty  years ; 
and  we  do  not  see  how  the  judge  at  the  trial  could  have  adopted 
any  other  rule  than  the  one  complained  of,  to  leave  it  to  the 
jury  whether  the  article  was  thread  lace,  a  known  commercial 
article,  liable  to  duty  as  such,  eo  nomine. 

The  same  reasoning  will  settle  the  question  as  to  the  appli- 
-cation  of  the  fifty  per  cent  duty  under  the  residuary  clause  of 
the  act  of  1864. 

The  case  of  Smythe  v.  FUJce  (jsupra)  is  relied  upon  by  the 
appellant.  That  case  was  not  intended  to  overrule  Homer  v. 
The  CoUeetar  or  Reiehe  v.  Smythe  (jmprd)^  or  the  cases  referred 
to  in  those  authorities,  nor  was  Moviue  v.  Arthur  (9upra)  under- 
stood to  be  in  conflict  with  it.  Smythe  v.  Fuke  simply  decided 
that  silk  ties,  uot  being  specifically  enumerated  in  any  of  the 
acts,  either  of  1864  or  of  preceding  years,  the  rate  fixed  by  the 
act  of  1864  was  the  correct  rate  for  their  assessment.  To  this 
we  now  hold. 
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Ifc  is  not  necessary  to  the  correctness  of  that  decision  to  hold 
that  the  act  of  1864  forbids  a  reference  to  any  previous  acts  to 
determine  the  duty  upon  articles  mentioned  in  such  acts  eo 
nofnine^  and  not  specifically  named  in  the  act  of  1864. 

That  such  reference  is  proper  was  held  in  Homer  v.  The  CoU 
lector^  supra.  The  tariff  act  of  1840  had  imposed  a  duty  of 
forty  per  cent  upon  the  articles  enumerated  in  the  schedule 
referred  to,  among  which  were  ^^  almonds,"  by  name.  By  the 
first  section  of  the  tariff  act  of  1857,  these  duties  were  reduced 
to  thirty  per  cent.  The  second  section  made  ^*  fruits,  green, 
ripe,  or  dried,"  liable  to  a  duty  of  eight  per  cent  only.  In 
holding  that  almonds  were  liable  to  the  duty  of  thirty  per 
cent,  and  were  not  embraced  in  the  general  terms  of  the  second 
section,  Mr.  Justice  Nelson  says :  *^  The  argument  is,  that  al* 
monds  are  dried  fruit,  and  hence  are  provided  for  in  the  second 
section  of  the  act  of  1857 ;  and  evidence  was  offered  to  show 
that  such  was  the  commercial  sense  of  the  term.  But  this 
inquiry  had  nothing  to  do  with  it,  .  .  .  for  certainly  such  proof 
could  not  exist  or  be  found,  in  the  sense  of  commercial  usage, 
under  any  of  the  tariff  acts,  as  duty  had  been  imposed  on  almonds 
eo  nomine  almost  immemorially,  at  least  since  the  duty  act  of 
1804,  and  continued  in  the  duty  acts  of  1816, 1832, 1842,  1846. 
.  .  .  Full  effect  can  be  given  to  the  term  '  fruit '  *  dried,'  with- 
out the  very  forced  construction  to  bring  within  it  the  article 
in  question."  The  effect  of  both  the  acts  was  thus  continued 
in  force. 

The  same  principle  of  reference  to  the  former  statute  was 
sustained  in  Reiche  v.  Smyihe^  supra.  The  case  was  this :  The 
twenty-third  section  of  the  act  of  March  2,  1861,  provided  that 
*'  animals  living,  of  all  kinds ;  birds,  singing  and  others ;  land 
and  water  fowls,"  —  shall  be  exempt  from  duty. 

The  act  of  May,  1866,  provided  that  a  duty  of  twenty  per 
cent  ad  valorem  should  be  imposed  ^'  on  all  horses,  mules,  cattle, 
sheep,  hogs,  and  other  live  animals."  After  the  passage  of  this 
act,  and  by  virtue  of  it,  the  collector  exacted  the  duty  of  twenty 
per  cent  upon  a  lot  of  canary  birds,  which  was  paid  under  pro- 
test, and  the  question  was  as  to  its  legality. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Davis  said : 
The  act  of  1866  is  comprehensive  enough  to  include  birds ;  and 
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if  there  had  been  no  previous  legislation,  there  would  be  justi- 
fication for  the  position  that  Congress  did  not  intend  to  narrow 
the  meaning  of  the  words.  The  act  of  1861,  he  says,  intended 
birds  to  be  admitted  free  of  duty,  and  the  acts  of  1866  must  be 
limited  to  animals  ejiudem  generis  with  cattle,  sheep,  and  horses. 
The  two  acts,  he  says,  are  in  pari  materia^  both  remaining  in 
force,  —  that  of  1861  admitting  birds  free  of  duty,  and  that  of 
1866  iqciposing  the  duty  on  horses  and  like  animals,  notwith- 
standing the  general  teims  of  the  latter.  The  birds  were,  there- 
fore, held  to  be  exempt  from  duty. 

In  Movius  v.  Arthur  (mpra)^  the  same  principle  of  construing 
both  acts  in  pari  materia^  to  remain  of  force,  prevailed.  The 
act  of  1861  (12  Stat.  192)  imposed  a  duty  of  thirty  per  cent  on 
**  japanned  leather  "  eo  nomine.  By  the  act  of  1862  (12  id.  556), 
an  additional  duty  of  five  per  cent  was  imposed  upon  the  same 
article  by  name.  The  act  of  1872  (17  id.  280)  enacted  that,  in 
lieu  of  existing  duties,  there  should  be  imposed  on  ^^  skins 
dressed  and  finished  "  ninety  per  cent  only  of  the  duties  by  law 
imposed,  ^^  it  being  the  intent  of  this  section  to  reduce  the  du- 
ties ten  per  cent  on  all  leather  not  herein  otherwise  provided 
for."  Although  this  act  contained  the  words,  *^not  herein 
otherwise  provided  for,"  —  that  is,  not  provided  for  in  this  act 
or  this  section,  —  it  was  held  that  the  two  statutes  must  be 
construed  as  both  to  be  in  force,  and  that  *^  japanned  leather," 
being  eo  nomine  described  in  the  former  act,  was  not  taken  out 
of  it  by  the  general  words  of  the  later  act,  and  that  the  larger 
duties  of  the  acts  of  1861  and  1862  were  legally  chargeable. 

It  will  be  observed,  that,  in  two  other  sections,  besides  the 
eighth,  of  the  act  of  1864,  manufactures  of  silk  are  referred  to, 
indicating  that  the  entire  subject  was  not  intended  to  be  dis- 
posed of  in  that  section.  Thus,  in  sect.  5,  p.  208,  a  duty  of  ten 
per  cent  is  imposed  on  ^^  lastings  of  mohair,  silk,  twist,"  &c. 
Again,  in  the  same  section,  p.  207,  a  duty  of  fifty  per  cent  ad 
valorem  is  imposed  ^^  on  flannels  composed  in  part  of  silk."  See 
Stewart  v.  Maxwell  (16  How.  150,  160)  and  Penington  v.  Core 
(2  Cranch,  83),  on  the  point  that  the  revenue  acts  are  one 
system,  and  are  to  be  read  together. 

By  the  twenty-second  section  of  the  act  of  1864,  it  is  enacted, 
'^that  all  acts  and  parts  of  acts  repugnant  to  the  provisions  of 
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this  act  be,  and  the  same  are  hereby,  repealed  ;  .  •  .  and  pro- 
vided farther,  that  the  duties  upon  aU  goods,  wares,  and  mer- 
chandise imported  from  foreign  countries,  not  provided  for  in 
this  act,  shall  be  and  remain  as  they  were,  according  to  existing 
laws  prior  to  the  29th  of  April,  1864."     13  Stat.  216. 

This  may  well  be  construed  to  retain  duties  on  articles  specifi- 
cally enumerated  in  former  acts,  different  from  those  imposed  by 
the  act  of  1864,  but  not  specifically  named  therein,  and  although 
the  same  class  of  subjects  may  be  referred  to  in  the  act  of  1864. 

The  judgment  must  be  affirmed,  upon  the  grounds  following : 

1.  The  commercial  designation  of  an  article  among  traders 
and  importers,  when  clearly  established,  fixes  its  character  for 
the  purpose  of  the  tariff  laws. 

2.  When  Congress  has  designated  an  article  by  its  specific 
name,  and  imposed  a  duty  upon  it  by  such  name,  general  terms 
in  a  subsequent  act,  or  in  a  later  part  of  the  same  act,  although 
sufficiently  broad  to  comprehend  such  article,  are  not  applicable 
to  it. 

8.  That  the  expression,  "  not  otherwise  provided  for,"  in  the 
eighth  section  of  the  act  of  1864,  does  not  deprive  these  rules 
of  their  ordinary  application. 

Judgment  affirmed. 


AeTHUB  v.   Ul^TKABT. 

1.  In  1878,  certain  gloYes,  commerce  illy  known  as  "  silk  plaited  gloves,"  or  "  patent 
gloves/'  made  on  frames  and  manufactured  in  part  of  silk  and  in  part  of 
cotton,  cotton  being  the  component  part  of  chief  value,  were  imported  at 
New  York,  upon  which  the  collector  imposed  a  duty  of  sixty  per  cent  ad 
vahrem,  under  the  eighth  section  of  the  act  of  June  30, 1864  (18  Sut.  210). 
Edd,  that  the  articles  did  not  come  within  the  general  terms  of  that  sec- 
tion, because,  Ist,  they  were  not,  by  reason  of  their  component  materials, 
silk  gloves ;  2d,  they  were  commercially  known  only  as  "  plaited  gloTcs," 
or  "  patent  gloves ; "  and,  8d,  they  did  not  fall  within  the  concluding  clause, 
silk  not  being  the  component  part  of  chief  value. 

B.  Not  being  included  in  the  act  of  1804,  the  articles  were  dutiable  under  the 
twenty-second  section  of  the  act  of  March  2,  1861  (12  Stat.  191),  and  the 
thirteenth  section  of  the  act  of  July  14,  1862  (id.  666),  where  they  are 
enumerated  as  gloves  made  on  frames. 

a.  In  an  action  against  a  collector  of  customs  to  recover  the  amount  of  duties 
on  imports  alleged  to  have  been  exacted  in  violation  of  law,  the  burden  of 
proof  is  upon  the  plaintift. 
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Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Id  May,  1873,  Unkart  &  Co.  imported  into  New  York  cer- 
tain merchandise,  upon  which  the  plaintiff  in  error,  the  collector 
of  the  port,  assessed  and  collected  a  duty  of  sixty  per  cent, 
under  the  eighth  section  of  the  act  of  June  30,  1864  (13  Stat. 
210),  which  imposed  a  duty  of  sixty  per  cent  on  various  articles 
of  clothing  made  of  silk ;  naming  hats,  gloves,  &c.  The  con- 
cluding clause  of  the  section  is  as  follows:  ^^  On  all  manufactures 
of  silk,  or  of  which  silk  is  the  component  of  chief  value,  not 
otherwise  provided  for,  fifty  per  cent  ad  valorem.^' 

Against  the  imposition  of  that  rate  of  duty  the  importers 
protested  in  due  form,  upon  the  ground  that  such  merchandise, 
being  gloves  and  similar  articles  made  on  frames,  not  otherwise 
provided  for,  is  only  liable  to  duty  under  the  twenty-second 
section  of  the  act  of  March  2,  1861,  and  the  thirteenth  section 
of  the  act  of  July  14,  1862,  at  the  rate  of  thirty-five  per  cent 
ad  valorem^  less  ten  per  cent ;  under  the  second  section  of  the 
act  of  Jime  6,  1872,  as  a  manufacture  of  cotton,  or  of  which 
cotton  is  the  component  part  of  chief  value. 

Upon  the  trial  of  this  action,  which  was  to  recover  the  excess 
so  paid,  it  v^as  conceded  that  the  articles  in  question  were  gloves ; 
that  they  were  commercially  known  as  "  silk-plaited  gloves," 
or  "  patent  gloves ; "  that  they  were  manufactured  in  part  of 
silk  and  in  part  of  cotton,  and  were  made  on  frames. 

The  court  charged  the  jury,  that,  while  the  burden  of  proof 
was  upon  the  plaintiffs  to  show  that  they  had  fulfilled  all  the 
formal)  ordinary  prerequisites  to  bringing  their  action,  it  waft 
upon  the  defendant  to  justify  his  exaction  of  the  duty  imposed, 
so  that  it  was  for  them  to  be  satisfied  that  the  evidence  fairly 
preponderated  in  favor  of  the  defendant,  that  the  materials 
which  were  the  component  of  chief  value  in  the  gloves  in  ques- 
tion were  silk ;  otherwise,  the  plaintiffs  were  entitled  to  a  verdict, 
there  being  no  question  on  the  evidence  but  that  the  prerequi- 
sites in  r^;ard  to  which  the  burden  rested  upon  the  plaintiffs 
had  been  complied  with.  The  jury  found  that  cotton  was  the 
chief  component  of  value  in  the  gloves,  and  that  the  value  of 
the  silk  therein  was  less  than  that  of  the  cotton,  and  gave  theii 
verdict  for  the  plaintiffs. 
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Mr.  AssiBtant-Attometf-O^eneral  Smith  for  the  plaintiff  in  error. 
Mr.  Stephen  Q-.  Clarke^  contra. 

Mb.  Justicb  Httntt  delivered  the  opinion  of  the  court. 

The  twenty-second  section  of  the  act  of  March  2,  1861 
(12  Stat.  191),  provided  a  duty  of  thirty  per  cent  on  many 
articles,  and,  among  them,  "  caps,  gloves,  leggins,  mits,  socks, 
stockings,  wove  shirts  and  drawers,  and  all  similar  articles 
made  on  frames,  of  whatever  material  composed,  worn  by  men. 
Women,  or  children,  and  not  otherwise  provided  for." 

The  thirteenth  section  of  the  act  of  July  14,  1862  (id.  656), 
increases  this  duty  by  the  same  descriptive  terms,  five  per  cent 
ad  valorem. 

By  the  act  of  June  6, 1872  (17  id.  230),  the  duties  upon  man- 
ufactures of  cotton,  having  cotton  as  the  component  of  chief 
value,  were  reduced  ten  per  cent. 

The  articles  in  question  did  not  come  within  the  general 
terms  of  the  eighth  section  of  the  act  of  1864,  for  these  reasons: 
1st,  They  were  not  silk  gloves,  by  reason  of  their  component 
materials  being  composed  of  silk  and  cotton,  the  latter  material 
preponderating ;  2d,  they  were  commercially  known  as  *'  plaited 
gloves,"  or  *'  patent  gloves,"  and  not  as  silk  gloves. 

They  did  not  fall  within  the  concluding  clause,  because  silk 
was  not  the  component  of  chief  value.  The  facts  here  stated 
are  founded  upon  the  concessions  of  the  parties  at  the  trial  and 
upon  the  verdict  of  the  jury. 

Not  being  included  in  the  act  of  1864,  the  articles  are  dutia- 
ble under  the  acts  of  1861  and  1862,  where  they  are  enumerated 
as  gloves  made  on  frames,  and  by  the  act  of  1862,  which  adds 
five  per  cent  to  the  duty  of  1861. 

The  suggestion  is  made  that  the  articles  may  be  taxed  under 
the  similitude  clause  of  the  act  of  Aug.  80,  1842.  5  Stat.  565 ; 
Rev.  Stat.,  sect.  2499.  This  provision,  by  its  terms,  applies  to 
non-enumerated  articles  only  (^Stuart  v.  Maxwell^  16  How.  150) ; 
and  no  such  claim  was  made  on  the  trial  that  it  applied  to  this 
case.  Among  the  ten  carefully  prepared  points  presenting  the 
views  of  the  government,  there  is  no  reference  made  to  the 
similitude  act  of  1842.  Neither  the  collector  in  imposing 
the  tax,  nor  the  counsel  at  the  trial,  professed  to  act  under  or 
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to  demand  any  advantage  from  the  act  of  1842.  The  right  of 
the  government  was  placed  exclusively  upon  the  act  of  1864. 
Upon  the  point  of  the  rate  of  duties  to  which  the  goods  were 
liable,  we  are  of  the  opinion  fchat  the  importers  were  right,  and 
were  entitled  to  a  return  of  the  excess  paid  by  them. 

lliere  is,  however,  a  further  question  in  the  case.  The  coun- 
sel for  the  defendant  requested  the  court  to  charge,  that,  in 
this  action  to  recover  for  an  alleged  illegal  exaction  of  duties, 
it  devolved  upon  the  plaintiff  to  make  out  his  case,  by  show* 
ing  the  illegality  complained  of ;  that  the  burden  of  proof  was 
on  the  plaintiff  to  satisfy  the  jury,  by  a  fair  preponderance 
of  evidence,  as  to  the  character  of  the  materials  of  the  gloves. 
The  court  refused  this  request,  but  charged  the  jury  ^^  that  the 
burden  of  proof  is  upon  the  defendant  to  justify  his  exaction  of 
the  duty  imposed,  so  that  it  is  for  you  to  be  satisfied  that  the 
evidence  fairly  preponderates  in  favor  of  the  defendant,  that 
the  materials  which  are  the  component  of  chief  value  are  silk« 
otherwise  the  plaintiffs  are  entitled  to  a  verdict." 

It  is  not  doubted  that  it  was  the  duty  of  the  collector,  iii 
the  first  instance,  to  decide  whether  the  articles  imported  were 
dutiable,  and  at  what  rate.  The  statute  makes  it  his  duty. 
Neither  can  it  be  doubted  that  unless  protest  is  made  within 
ten  days,  and  unless  an  appeal  is  taken  to  the  Secretary  of  the 
Treasury  within  thirty  days  after  such  decision,  the  decision 
of  the  collector  on  these  points  is  final  and  conclusive.  The 
statute  expressly  declares  that  it  shall  be  so.  The  decision  of 
the  Secretary  upon  such  appeal  is  also  declared  by  the  statute 
to  be  final  and  conclusive,  unless  a  suit  be  brought  to  recover 
any  alleged  excess  of  duties  within  ninety  days  after  such 
decision,  or  within  ninety  days  after  the  payment  of  duties,  if 
payment  be  made  after  such  decision.  No  suit  can  be  main* 
tained  until  the  decision  of  the  Secretary  has  been  had  as  to 
any  transaction  at  a  point  east  of  the  Rocky  Mountains,  un- 
less his  decision  has  been  delayed  for  more  than  ninety  days. 
13  Stat.  214,  sect.  14 ;  Rev.  Stat.,  sect.  2931.  Express  authority 
to  maintain  the  action  is  given  by  the  statute  of  1845  and  the 
Revised  Statutes.    5  Stat.  727 ;  Rev.  Stat.,  sect.  3011. 

When  an  appeal  is  taken  from  his  decision,  the  decision  of 
the  collector  ceases  to  be  conclusive ;  and  the  same  is  true  of  the 
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decision  of  the  Secretary  of  the  Treasury.  These  officers  are, 
however,  selected  by  law  for  the  express  purpose  of  deciding 
these  questions :  they  are  appointed  and  required  to  pronounce 
a  judgment  in  each  case ;  and  the  conduct,  management,  and 
operation  of  the  revenue  system  seem  to  require  that  their 
decisions  should  carry  with  them  the  presumption  of  correct- 
ness. This  rule  is  not  only  wise  and  prudent,  but  is  in  accord- 
ance with  the  general  principle  of  law,  that  an  officer  acting  in 
the  discharge  of  his  duty,  upon  the  subject  over  which  juria 
diction  is  given  to  him,  is  presumed  to  have  acted  rightly. 

The  case  may  be  likened  to  that  of  a  sheriff  who  levies  upoi: 
the  property  of  a  debtor,  who  claims  that  a  portion  of  it  is 
exempt  from  seizure  upon  execution.  It  is  not  sufficient  that 
the  debtor  shall  claim  the  exemption,  but  he  must,  by  proof  of 
registry  when  necessary,  or  that  the  articles  seized  are  those 
named  in  the  statute,  or  are  required  to  make  up  the  amount  of 
the  exemption,  or  in  some  other  mode,  prove  that  articles  were 
exempt,  and  that  thus  the  seizure  was  illegal.  Both  the  sheriff 
and  collector  have  power  to  act  in  the  first  instance  upon  the 
question  in  dispute,  and  he  who  insists  that  such  action  is  in 
violation  of  law  must  make  the  proof  to  show  it.  Ghriffin  v. 
iafAwZtt,14Barb.(N.T.)456;  TuUUy.Buch,41\d.  ^Vl\  Van 
Sickler  v.  Jacobsy  14  Johns.  (N.  Y.)  434. 

The  importers  here  bring  their  suit,  alleging  in  their  com- 
plaint not  merely  that  there  was  an  exaction  of  duties,  but  that 
such  exaction  was  excessive  and  illegal.  The  burden  of  proof 
is  upon  the  party  holding  the  affirmative  of  the  issue.  Johns  v. 
Platvman^  49  Barb.  472.  Mr.  Roscoe  says :  "  When  the  issue 
involves  the  charge  of  culpable  omission,  it  is  incumbent  on  the 
party  making  the  charge  to  prove  it,  although  he  must  prove  a 
n^ative,  for  the  other  party  shall  be  presumed  to  be  innocent 
until  proved  to  be  guilty."  Roscoe,  Evid.  52,  cited  16  Pick. 
817,  where  the  issue  was  upon  the  materiality  of  a  fact  not 
commimicated  to  the  underwriter. 

In  Bank  of  the  United  States  v.  Davis  (2  Hill  (N.T.),  461), 
where  the  question  was  whether  a  discount  had  been  made  in 
bills  procured  from  the  old  Bank  of  the  United  States,  the 
court  say,  that  the  party  alleging  the  illegality  of  a  contract  haa 
the  burden  of  proof,  there  being  nothing  illegal  upon  its  face. 
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To  the  same  purport  see  Outfler  v.  Saitfardy  8  Barb.  (N.  T.) 
226. 

So,  on  an  application  to  vacate  an  assessment  for  a  local  im- 
provement on  the  ground  of  fraud,  the  burden  of  proof  is  on 
the  applicant.  Matter  of  Petition  of  Sarah  Ba$tford  et  al.j 
60  N.  Y.  509. 

In  an  action  against  public  officers  for  a  non-feasance,  the 
burden  of  proof  is  on  the  plaintiff.  MinUan  v.  RocTtfeUer^ 
6  Conn.  276. 

Mr.  Greenleaf  (Greenl.  Evid.,  sect.  80)  thus  lays  down  the 
rule:  ^^So  where  the  negative  allegation  involves  a  criminal 
n^lect  of  duty,  official  or  otherwise,  or  fraud,  or  the  wrongful 
violation  of  actual  lawful  possession  of  property,  the  party 
making  the  allegation  must  prove  it;  for  in  these  cases  the 
presumption  of  law,  which  is  always  in  favor  of  innocence  and 
quiet  possession,  is  in  favor  of  the  party  charged ; "  and  many 
instances  are  cited. 

Again,  it  is  to  be  observed  that  in  the  case  of  the  articles  in 
question,  as  with  most  other  importations,  they  were  admitted 
to  be  liable  to  some  duty.  Simply  holding  the  goods  for  duty 
was  not,  therefore,  of  itself  an  illegality.  It  was  only  when 
they  were  held  for  more  duty  than  the  law  justified  that  it 
became  duress  and  illegal ;  and,  to  entitle  himself  to  recover  for 
the  illegality,  the  plaintiff  must  show  such  excessive  charge. 
If  the  collector  had  no  authority  in  the  premises,  and  could  hold 
the  goods  for  no  amount  whatever,  a  different  question  would 
arise.  But  here  the  very  issue  was  as  to  amount,  and  the  proof, 
therefore,  of  illegal  amount  rested  upon  the  plaintiff. 

The  case  of  Wilkinaon  v.  Greeley  (1  Curt.  63)  is  cited  to  sus- 
tain the  ruling  we  are  considering.  It  is  true  that  the  circuit 
judge,  on  the  trial  of  that  case,  charged  that  the  burden  of  proof 
was  on  the  collector  to  show  that  the  articles  were  not  truly 
described  in  the  invoice,  and  were,  therefore,  subject  to  the 
higher  duty,  and  that,  on  the  motion  for  a  rehearing  before  Mr. 
Justice  Curtis,  he  assumed  that  to  be  the  law.  It  does  not, 
however,  appear  that  the  point  was  made  and  argued  by  coun- 
sel, or  that  it  received  from  the  learned  judge  that  consideration 
which  would  entitle  it  to  be  held  as  an  authority.  The  ruling 
has  never  been  followed  in  the  circuit  where  made,  so  far  as 
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we  can  learn,  and  during  the  last  fifteen  years  we  have  the 
authority  of  Mr.  Justice  Clifford  for  saying  that  the  law  has 
always  been  held  in  that  circuit  to  be  otherwise. 

For  this  error  the  judgment  must  be  reversed  and  a  venire  de 
novo  awarded ;  and  it  is 

So  ordered 


Abthub  t^. 

1.  The  distinctioii  between  ''cotton  braids"  and  "other  mannfactares  of  cotton 
not  otherwise  provided  for/'  and  "hat  braids/'  has  been  established  and 
recognized  by  Congress  by  the  acts  of  March  2,  1861  (12  Stat.  178),  and 
July  14, 1862  (id.  643),  and  sect.  2604  of  the  Revised  Statutes. 

8.  "Braids  .  .  .  used  for  making  or  ornamenting  hats/' being  specifically  enumer- 
ated in  said  acts  of  1861  and  1862,  are  subject  to  the  duty  thereby  prescribed, 
and  not  to  that  imposed  by  the  sixth  section  of  the  act  of  June  30,  1864  (13 
Stat.  209),  upon  "  cotton  braids,  insertings,  lace  trimmings,  or  bobbinets,  and 
all  other  manufactures  of  cotton  not  otherwise  provided  for." 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  1873  and  1874,  Zimmerman  imported  certain  goods  from 
France,  which  were  composed  of  cotton,  and  commercially 
known  as  "  hat  braids."  Arthur,  the  collector  of  the  port  of  New 
York,  imposed  upon  them,  and  collected,  under  protest,  a  duty 
of  ninety  per  cent  of  thirty-five  per  cent  ad  valorem^  under  the 
sixth  section  of  the  tariff  act  of  1864  (13  Stat.  209),  which 
imposes  that  duty  upon  ^^  cotton  braids,  insertings,  lace  trim- 
mings, or  bobbinets,  and  all  other  manufactures  of  cotton  not 
otherwise  provided  for." 

It  appeared,  upon  the  trial  of  the  suit  to  recover  the  excess 
so  paid,  that  there  were  goods  known  as  cotton  braids,  used 
for  other  purposes,  but  that  the  goods  in  question  were  commer- 
cially known  as  ^^  hat  braids,"  and  used  exclusively  for  making 
and  trimming  hats  and  bonnets. 

The  court  below,  being  of  the  opinion  that  the  articles  were 
only  liable  to  duty  at  thirty  per  cent,  under  the  eighth  section 
of  the  act  of  July  14,  1862  (12  Stat.  551),  so  instructed  the 
jury,  and  directed  a  verdict  for  the  plaintiff.  Judgment  having 
been  renilered  thereon,  the  collector  brought  the  case  here. 
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Mr,  Anti^tawt- Attorney 'Q-eneral  Smith  for  the  plaintiff  in 
error. 
Mr.  H.  JE.  DaviSy  Jr.^  contra. 

Mb.  Jitstigb  Hunt  delivered  the  opinion  of  the  court. 

The  articles  imported  by  the  defendant  in  error  are  embraced 
in  the  general  words  of  the  act  of  1864,  and,  if  there  were 
nothing  else  in  the  case,  would  be  subject  to  the  duty  therein 
provided. 

They  are,  however,  commercially  known  as  "hat  braids," 
used  exclusively  for  enamelling  hats  and  bonnets.  These  arti- 
cles are  specifically  enumerated  in  the  acts  of  1861  and  1862,. 
and  are  there  made  subject  to  a  different  and  a  lower  duty. 

By  these  acts,  and  by  the  Revised  Statutes,  Congress  estab- 
lishes and  recognizes  the  distinction  between  "  cotton  braids  ** 
and  ^^  other  manufactures  of  cotton  not  otherwise  provided  for,'' 
and  "hat  braids."  12  Stat.  178;  id.  548,  661;  Rev.  Stat., 
sect.  2504. 

Under  the  principles  laid  down  in  Arthur  v.  Morrison^  Arthur 
V.  Lahey^  and  Arthur  v.  Unkart  (^supra^  pp.  108, 112, 118),  the 
specific  designation  should  prevail ;  and  the  judgment  in  favor 
of  the  plaintiff  for  the  excess  of  duties  paid  by  him  was  right, 
and  must  be  affirmed. 

Judgment  affirmed^ 


Abthub  v.  Stephaki. 

L  For  tari£F  purposes,  Congress  has  at  all  times,  since  the  passage  of  the  act 
of  May  2, 1702  (1  Stat  259),  hitended  to  presenre  the  distinction  between 
"chocolate"  and  "confectionery." 

2.  Chocolate,  eo  tumine,  is,  by  the  first  section  of  the  act  of  June  0, 1872  (17  Stat 
281),  dutiable  at  the  rate  of  fiye  cents  per  pound;  and,  although  put  up  io 
a  particular  form  and  sold  as  "  confectionery,"  is  not  subjected  to  the  duty 
imposed  on  the  latter  article  by  the  first  section  of  the  act  of  June  90, 1864 
(18  id.  202). 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  an  action  by  A.  Stephani  &  Co.,  to  recoTer  an* 
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alleged  excess  of  daty  paid  upon  certain  chocolate  imported  by 
them  from  Liverpool,  in  1873,  and  upon  which  the  collector  of 
the  port  of  New  York,  holding  it  to  be  "  confectionery,"  ex- 
acted a  duty  of  fifty  cents  per  pound  ad  valorem^  under  the 
first  section  of  the  act  of  June  30, 1864  (13  Stat.  202).  The 
importers  claimed  it  to  be  dutiable  as  ^^  chocolate,"  under 
the  first  section  of  the  act  of  June  6, 1872  (17  id.  231),  which 
imposes  a  duty  of  five  cents  per  pound. 

The  case  was  tried  by  the  court  below,  without  the  interven- 
tion of  a  jury;  and,  by  an  agreed  statement  of  facts,  it  was 
admitted  that  the  chocolate  was  in  boxes  containing  thirty-six 
little  bricks,  done  up  in  separate  papers,  each  box  weighing 
about  half  a  pound ;  and  that  the  chocolate,  being  such  as  is 
ordinarily  sold  by  confectioners  as  confectionery,  and  by  the 
box  or  package,  was  valued  at  over  thirty  cents  per  pound.  It 
was  also  admitted  that  chocolate  comes  in  other  forms. 

Judgment  having  been  rendered  in  favor  of  the  plaintiffs,  the 
collector  brought  the  case  here. 

Mr.  Asmtant-AUomei/'Q'eneral  Smith  for  the  plaintiff  in 
error. 

Mr.  Edward  Hartley^  contra. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  first  section  of  the  act  of  June  30,  1864,  imposes  "  on 
all  confectionery  not  otherwise  provided  for,  made  wholly  or  in 
part  of  sugar,  valued  at  thirty  cents  per  pound  or  less,  a  duty 
of  fifteen  cents  per  pound ;  on  all  confectionery  valued  above 
thirty  cents  per  pound,  or  when  sold  by  the  box,  package, 
or  otherwise  than  by  the  pound,  fifty  per  cent  ad  valorem" 
13  Stat.  202. 

The  act  of  June  6, 1872,  imposes  a  duty  of  five  cents  per 
pound  "  on  chocolate."     17  id.  231. 

The  article  in  question  was  chocolate  simply,  but  presented 
in  a  form  in  which  it  was  ordinarily  sold  as  confectionery. 
Was  it  dutiable  as  confectionery,  or  as  chocolate? 

The  case  differs  from  those  already  decided,  in  this,  that  the 
bust  act  expressing  the  legislative  will  is  that  which  imposes  the 
lower  rate  of  duty.  It  is  like  the  others,  in  this,  that  it  presents 
ihe  question  whether  the  articles  are  dutiable  under  general 
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terms  which  may  embrace  them,  or  under  that  specific  language 
which  can  be  applied  to  nothing  else.  That  the  latter  is  the 
rule  by  which  the  duty  is  fixed  is  too  well  settled  to  require 
argument.  Beiche  v.  Smythe^  18  Wall.  162;  Homer  v.  The 
CoOeiAor^  1  id.  486 ;  M(mu9  v.  AHhur,  96  U.  S.  144. 

Should  it  be  admitted,  therefore,  that  chocolate  is  composed 
in  part  of  the  same  substances  that  enter  into  the  composition 
of  ordinary  confectionery,  it  must,  neyertheless,  stand  upon  the 
customs  list  as  the  distinct  article  so  often  described  in  the  actR 
of  Congress  by  its  specific  name. 

As  early  as  1792,  chocolate,  eo  nomine^  was  subjected  to  a 
duty  of  three  cents  per  pound.     1  Stat.  259. 

In  1816,  the  same  duty  was  again  imposed  upon  it.  8  id. 
811. 

In  1824,  a  duty  of  four  cents  per  pound  was  imposed  upon  it 
by  name.    4  id.  28. 

In  the  Revised  Statutes,  it  is  subject  to  a  duty  of  five  cents 
per  pound.     Rev.  Stat.  p.  478. 

Contemporaneously  and  side  by  side,  all  the  way  down,  the 
statutes  provide  for  different  rates  of  duty  on  the  varieties  of 
sugar  and  on  confectionery,  as  well  as  on  chocolate.  Confec- 
tionery and  chocolate  are  uniformly  recognized  as  being  dif- 
ferent articles  for  the  purpose  of  duties. 

In  the  first  paragraph  of  sect.  8  of  the  tariff  act  of  1842 
(5  Stat.  558),  sugar  of  various  kinds,  comfits,  sweetmeats,  and 
confectionery  are  subject  to  a  duty  of  twenty-five  per  cent  ad 
valorem ;  in  the  second  paragraph  of  the  same  section,  a  duty 
four  cents  per  pound  is  imposed  upon  ^^  chocolate.'* 

In  the  tariff  act  of  1846  (9  id.  44),  ^^  comfits  and  sweetmeats  '* 
are  dutiable  at  forty  per  cent ;  ^^  confectionery  "  of  all  kinds, 
at  thirty  per  cent ;  and  "  chocolate,"  at  twenty  per  cent. 

In  the  act  of  1861,  ^*  comfits  and  sweetmeats  "  are  placed  at 
thirty  per  cent;  ^^confectionery  of  all  kinds,  not  otherwise  pro- 
vided for,"  at  thirty  per  cent ;  **  chocolate,"  at  twenty  per  cent. 
12  id.  180, 189. 

By  the  act  of  July,  1870,  chocolate  is  again  made  dutiable 
by  name  (16  id.  262) ;  and  again  by  the  act  of  June,  1872 
(17  id.  281). 

In  the  Revised  Statutes,  ^^  sugar-candy  and  confectionery  "  are 


128  Arthur  v.  Sussfibld.  [Sap.  Ot 

provided  for,  as  are  **  comfits,  sweetmeats,  and  preserved  fraits ; " 
and,  separately,  *^  chocolate,"  at  a  different  rate  of  duty.  Rev. 
Stat,  pp.  472,  478. 

It  is  quite  evident  that  Congress  has  at  all  times  intended  to 
preserve  the  distinction  between  these  articles,  and  that  the 
circuit  judge  decided  correctly  when  he  held  that  chocolate, 
although  in  the  form  and  of  the  character  described,  was  not 
dutiable  as  ** confectionery"  under  the  act  of  1864. 

Judgment  cffirmed. 


AbTHUB  t;.  SUSSFIELD. 

1.  The  dmllitade  claiue  of  the  act  of  Aug.  90, 1842  (6  Stat  5S6),  appUee  only  to 
non-enumerated  articles. 

%  In  1872  and  1878,  a  quantity  of  apectades  made  of  glass  and  steel  were  im- 
ported at  New  York,  upon  which  the  collector  of  the  port,  under  the  third 
section  of  the  act  of  June  80, 1864  (18  Stat.  206),  exacted  a  duty  of  forty- 
flye  per  cent  ad  valorem.  Held,  that  they  were  dutiable  under  the  ninth 
section  of  that  act,  which  imposes ''  on  pebbles  for  spectacles  and  all  manu- 
factures of  glass,  or  of  which  glass  shall  be  a  component  material,  not  other- 
wise provided  for,"  a  duty  of  forty  per  cent  ad  valorem. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  1872  and  1878,  the  plaintiffs,  Sussfield,  Lorsch,  &  Co.,  im- 
ported, at  New  York,  a  quantity  of  spectacles  made  of  glass 
and  steel. 

Arthur,  the  collector,  held  them  to  be  subject  to  a  duty  of 
forty-five  per  cent,  under  the  third  section  of  the  act  of  June  80^ 
1864,  which  reads,  *^  On  all  manufactures  of  steel,  or  of  which 
steel  shall  be  a  component  part,  not  otherwise  provided  for, 
forty-five  per  cent "  (IS  Stat.  205),  and  exacted  the  duty  at  that 
rate. 

The  importers  insisted  that  the  duties  were  to  be  chargeable 
under  the  ninth  section  of  the  same  act,  which  reads,  **  On  peb- 
bles for  spectacles  and  all  manufactures  of  glass,  or  of  which 
glass  shall  be  a  component  material,  not  otherwise  provided  for, 
forty  per  cent."    Id.  211. 

Having  paid  the  duty  under  protest,  they  brought  suit  ta 
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leoover  the  allied  ezeess.  The  court  below  held  the  goods  to 
be  dutiable  under  the  ninth  section  of  the  act  of  1864.  There 
was  a  verdict  and  judgment  for  the  plaintiffs.  The  coUector 
then  brought  the  case  here. 

Mr.  Aimtant-Attarney-Q-enercd  Smith  for  the  plaintiff  in 
error. 

Mr,  Edward  Hartley^  earUra. 

Mb.  JnsTiGB  Huirr  delivered  the  opinion  of  the  court. 
The  question  in  this  case  is  as  to  the  proper  duty  to  be 
imposed. 

On  the  part  of  the  government,  it  is  now  insisted  that  the 
third  and  the  ninth  sections  of  the  act  of  June  30, 1864,  give  a 
partial  description  of  the  articles  taxed ;  but  that  neither  is 
so  complete  as  to  exclude  the  other,  and  therefore  neither  de- 
scription can  be  applicable :  hence  it  is  argued  that  spectacles 
must  be  treated  as  a  non-enumerated  article,  and  that  equally 
resembling  two  enumerated  articles,  —  to  wit,  those  of  which 
steel  is  a  component  and  those  of  which  glass  is  a  component, 
—  they  must,  under  the  similitude  clause  of  the  act  of  Aug.  SO, 
1842  (5  Stat.  565),  pay  the  highest  rate  of  duty  chargeable  on 
either  of  the  articles  tbey  resemble. 

■  We  are  not  able  to  assent  to  this  course  of  reasoning.  The 
tfimilitnde  act  applies  only  to  non-enumerated  articles.  These 
goods  are  enumerated.  They  fall  under  the  description  or 
enumeration  of  both  sections,  and  if  either  were  absent,  the 
description  under  the  other  would  be  sufficient.  Thus,  if  it 
were  not  for  that  provision  of  the  act  describing  "  manufactures 
of  which  steel  is  a  component  part,"  there  could  be  no  difficulty 
in  classifying  them  under  that  clause  which  describes  ^^  manu- 
factures of  which  glass  shall  be  a  component  material ;  "  and 
if  it  were  not  for  the  provision  describing  "  manufactures  of 
which  glass  shall  be  a  component  material,"  there  could  be  no 
difficulty  in  classifying  them  under  that  clause  which  describes 
'*  manufactures  of  which  steel  is  a  component  part." 

The  difficulty,  it  is  said,  may  be  solved  in  this  way :  1st,  that 
in  the  case  of  repugnant  statutes,  the  later  statute,  or,  in  the 
case  of  repugnant  provisions  of  the  same  statute,  the  later  por 
tion  of  the  act,  is  deemed  to  be  the  last  expression  of  the 
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legislative  will ;  and,  2d,  that  when  the  same  article  is  twice 
enumerated,  the  lower  rate  of  duty  must  prevail.  To  these 
points  many  authorities  are  cited.  Potter's  Dwarris  on  Stat- 
utes, pp.  170, 744 ;  Powers  v.  Barney,  6  Blatchf.  202 ;  2  Taunt. 
109 ;  2  B.  &  Ad.  818 ;  United  States  v.  Johnson,  17  Wall.  604 ; 
United  States  v.  Ulman,  5  Ben.  553. 

Without  passing  upon  this  point,  we  prefer  to  place  our  opin- 
ion upon  the  connection  in  which  the  different  articles  are  found 
in  the  statute.  Neither  in  the  general  use  of  language  nor  in 
commercial  designation  would  it  be  understood  that  the  uncon- 
nected expression,  ^^  of  which  steel  is  a  component  part,"  was 
intended  to  embrace  spectacles.  Steel  may  or  may  not  form  a 
part  of  the  spectacles.  The  article  will  be  as  perfect  without 
steel  as  with  it.  On  the  other  hand,  the  terms  ^^  pebbles  for 
spectacles  and  all  manufactures  of  which  glass  shall  be  a  com- 
ponent material,"  naturally  connects  the  glass  manufacture 
with  the  spectacles.  There  could  be  no  spectacles  without 
them.  The  colorless  crystals  in  spectacles,  termed  pebbles, 
and  the  manufactures  of  glass  used  in  spectacles,  embrace  the 
same  idea ;  to  wit,  of  pebbles  or  glass  for  spectacles.  The  sec- 
tion, we  think,  was  intended  to  impose  a  duty  of  forty  per  cent 
on  those  substances  used  in  the  manufacture  of  spectacles  to  aid 
the  sight,  and  which  are  therein  described  as  pebbles  or  as  glass. 
The  use  of  spectacles  is  to  aid  the  sight.  The  pebbles  and 
the  glass  are  the  materials  which  effect  that  purpose.  The 
steel  is  incidental  or  auxiliary  merely,  and  Congress  intended 
to  embrace  spectacles  under  this  appropriate  designation. 

Judgment  affirmed. 
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MuBPHY  V.  Arnson. 

L  *'Nitro-benzole/'  being  a  manufacture  from  benzole  and  nitric  acid,  and  a  non* 
momerated  article,  is  subject  to  duty  under  tlie  twentieth  section,  known 
>  ih«>  similitude  clause,  of  the  act  of  Aug.  80,  1842  (5  Stat  666),  which 
pruvide»  that ''  on  all  articles  manufactured  from  two  or  more  materials 
the  duty  shall  be  assessed  at  the  highest  rates  at  which  any  of  its  component 
parts  may  be  chargeable,"  and  not  under  the  fifth  section  of  the  act  of  July 
14. 1802  (12  id.  648),  wliich  imposes  a  duty  of  fifty  per  cent  ad  valorem  on 
**  essential  oils  not  otherwise  provided  for."  • 

t.  Evidence  tending  to  show  that  a  non-enumerated  article  "resembles  essential 
oil  in  the  uses  to  which  it  is  put,  as  a  marketable  commodity,  more  than 
any  thing  else,'*  falls  short  of  the  requisition  of  the  act  of  Aug.  80, 1842, 
fupra,  which  provides  that  "  on  each  and  every  non^numerated  article  which 
bears  a  similitude  in  .  .  .  the  use  to  which  it  may  be  applied,  to  any  enu- 
merated article  chargeable  with  duty,"  there  shall  be  levied,  collected,  and 
paid  "  the  same  rate  of  duty  which  is  levied  and  charged  on  the  enumerated 
article  which  it  most  resembles." 

Errob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  March,  1871,  Arnson  &  Wilzinski,  the  plaintiffs  below, 
imported  into  New  York  a  quantity  of  nitro-benzole,  which  is  ob- 
tained by  the  chemical  action  of  its  constituents  —  benzole  and 
nitric  acid  —  upon  each  other.  It  is  then  refined  and  cleaned 
by  distillation,  and  sold  as  nitro-benzole  and  as  "  oil  of  myrbane  " 
to  druggists,  soap  manufacturers,  "  and  to  the  trade  generally.'* 
The  defence  introduced  testimony  that  this  is  a  well-known 
article  of  commerce,  commercially  known  as  oil  of  myrbane, 
used  for  perfuming  and  flavoring,  and  also  commercially  known 
as  ^^  artificial  oil  of  bitter  almonds,"  as  well  as  by  its  other 
names ;  and  that,  in  fact,  it  resembles  essential  oil  in  the  uses 
to  which  it  is  put,  as  a  marketable  commodity,  more  than  any 
thing  else,  and  is  used  as  a  substitute  for  an  essential  oil,  being 
cheaper.  Rebutting  testimony  was  put  in  by  the  plaintiffs 
below. 

Murphy,  the  collector,  exacted  duty  upon  this  nitro-benzole 
as  upon  an  **•  essential  oil  not  otherwise  provided  for,"  fifty  per 
cent,  under  the  fifth  section  of  the  act  of  July  14, 1862  (12 
Stat.  548),  whereas  the  importers  contended  that  it  was  a  non- 
enumerated  article,  and  that  forty  cents  a  gallon  was  the  proper 
dotr,  being  the  highest  rate  payable  on  either  constituent; 
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agreeably  to  the  Bimilitude  clause  of  the  act  of  Aug.  80,  1842, 
Beet.  20  (5  Stat.  666). 

Upon  this  eyidence  the  court  directed  a  verdict  for  the  plain- 
tiffs. Judgment 'having  been  rendered  thereon,  the  collector 
brought  the  case  here. 

Mr.  Assistant-AUomey- General  Smithy  for  the  plaintiff  in 
error. 

Mr.  William  Stanley  and  Mr.  Stephen  Q.  Clarke^  contra. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

It  was  an  evident  error  on  the  part  of  the  collector  to  tax 
•*  nitro-benzole "  as  an  essential  oil  There  was  no  evidence 
that  such  was  its  character ;  but  it  appeared  at  the  trial,  by 
uncontradicted  evidence,  and  was  in  fact  conceded,  that  it  was 
made  by  mixing  benzole  and  nitric  acid  ;  that  these  substances 
combined  by  reason  of  their  chemical  aflfinity,  and  nitro-benzole 
was  the  result.  Not  being  enumerated  as  a  dutiable  article,  it 
falls  under  the  twentieth  section  of  the  act  of  Aug.  80, 1842 
(6  Stat.  665),  called  the  similitude  clause. 

**  And  be  it  further  enacted,  that  there  shall  be  levied,  collected,  and 
paid,  on  each  and  every  non-enumerated  article  which  bears  a  simili- 
tude, either  in  material,  quality,  texture,  or  the  use  to  which  it  may  be 
applied,  to  any  enumerated  article  chargeable  with  duty,  the  same 
rate  of  duty  which  is  levied  and  charged  on  the  enumerated  article 
which  it  most  resembles  in  any  of  the  particulars  before  mentioned ; 
and  if  any  non-enumerated  article  equally  resembles  two  or  more 
enumerated  articles  on  which  different  rates  of  duty  are  chargeable, 
there  shall  be  levied,  collected,  and  paid  on  such  non-enumerated 
article  the  same  rate  of  duty  as  is  chargeable  on  the  article  which  it 
resembles  paying  the  highest  duty ;  and  on  all  articles  manufactured 
from  two  or  more  materials  the  duty  shall  be  assessed  at  the  high- 
est rates  at  which  any  of  its  component  parts  may  be  chargeable.^ 

The  government  now  contends  that  the  duty  assessed  by  the 
collector  was  the  proper  one,  for  the  reason  that  nitro-benzole 
resembles  essential  oil  in  the  use  to  which  it  is  applied,  and 
should  be  subject  to  the  same  duty  with  that  article ;  to  wit, 
fifty  per  cent.  There  is  no  pretence  that  it  resembled  essential 
oil  in  material  quality  or  texture.  Although  made  of  two  fluids, 
there  is  no  evidence  that  the  compound  resulting  bore  any 
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nmilitude  in  material  quality  or  texture  to  either  of  its  original 
elements,  nor  is  there  any  thing  in  the  nature  of  the  subject  to 
require  us  to  believe  that  such  was  the  fact. 

The  evidence  of  the  use  to  which  it  might  be  applied  scarcely 
warrants  us  in  holding  that  there  was  a  similitude  in  that  re- 
spect. The  case  states  that  the  defendant  gave  evidence  tend- 
ing to  show  that  the  article  ^^  resembles  essential  oil  in  the  uses 
to  which  it  is  put,  as  a  marketable  commodity,  more  than  any 
thing  else."  This  is  all  that  was  shown  to  make  applicable  the 
clause  in  questi./n,  and  we  think  it  falls  short  of  the  requisition 
of  the  statute,  that  it  must  ^'  bear  a.  similitude  in  the  use  to 
which  it  may  be  applied."  It  may  resemble  an  essential  oil  in 
this  respect  more  than  any  thing  else,  and  yet  bear  no  resem- 
blance. It  does  not  follow  because  it  resembles  nothing  else 
that  it  resembles  essential  oil ;  or  because  it  cannot  be  applied 
to  any  other  use,  that  it  may  be  applied  to  the  use  to  which 
essential  oil  is  applied. 

Again,  it  may  be  doubted  whether  proof  that  ^^the  use  to 
which  it  may  be  put  as  a  marketable  commodity  "  resembles 
essential  oil  meets  the  meaning  of  the  provision,  ^'  bears  a  simili- 
tude in  the  use  to  which  it  may  be  applied."  The  former  car- 
ries the  idea  of  its  adaptability  to  sale  as  a  substitute  for  essential 
oil,  while  the  statute  plainly  refers  to  its  employment,  or  its 
effect  in  producing  results. 

.  But  the  compound  falls  plainly  within  the  words  of  the  last 
clause  of  the  act  we  have  cited ;  to  wit,  '^  and  on  all  articles 
manufactured  from  two  or  more  materials  the  duty  shall  be 
assessed  at  the  highest  rates  at  which  any  of  its  component 
parts  may  be  chargeable." 

We  see  no  more  reason  to  doubt  that  nitro-benzole  is  a  manu- 
facture of  or  from  benzole  and  nitric  acid,  than  that  glass  is  a 
manufacture  from  sand  and  fixed  alkalies.  This  is  in  harmony 
with  the  decision  in  Meyer  et  al.  v.  Arthur  (91  U.  S.  670),  where 
it  was  held  that  the  expression,  *'  manufactures  of  metals  of  which 
either  of  them  is  the  component  part  of  chief  value,"  did  not 
embrace  a  case  where  the  metals  had  lost  their  form  and  char- 
acter as  metals,  and  become  the  chemical  ingredients  of  new 
forms.  White  lead,  nitrate  of  lead,  oxide  of  zinc,  and  dry  and 
orange  mineral,  were  held  not  to  be  manufactures  of  metals 
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within  the  words  of  the  statute.  Mr.  Justice  Bradley  says: 
*^  When  the  act  speaks  of  ^  manufactures  of  metals/  it  obviously 
refers  to  manufactured  articles  in  which  metals  form  a  compo- 
nent part.  When  we  speak  of  manufactures  of  wood,  of  leather, 
or  of  iron,  we  refer  to  articles  that  have  those  substances  espe- 
cially for  their  component  parts,  and  not  to  articles  in  which 
they  have  lost  their  form  entirely,  and  have  become  the  chemical 
ingredients  of  new  forms.  The  qualification  which  is  added  tx) 
the  phrase  '  manufactures  of  metals '  — namely,  *  manufactures  of 
metals  of  which  either  of  them '  (that  is,  either  of  the  metals^ 
*  is  the  component  part  of  chief  value '  —  corroborates  this  view." 
In  the  present  case,  the  original  elements  are  fluids,  and  the 
manipulation  and  the  materials  blending  with  each  form  a 
union,  which  is  as  much  a  manufacture  within  the  meaning  of 
the  statute  as  where  the  materials  are  mechanically  joined  to- 
gether.    Bouvier  thus  defines  the  word  "  manufacture : "  — 

"^  The  word  is  used  in  the  English  and  American  patent  laws. 
It  includes  machinery  which  is  to  be  used  and  is  not  the  object  of 
sale,  and  substances  (such,  for  example,  as  medicines)  formed  by 
chemical  processes  when  the  vendible  substance  is  the  thing  pro- 
duced, and  that  which  operates  preserves  no  permanent  form."  "  It 
includes  any  new  combination  of  old  materials  constituting  a  new 
result  or  production,  in  the  form  of  a  vendible  article,  not  being 
machinery.  The  contriver  of  a  new  commodity  which  is  not  prop- 
erly a  machine  or  a  composition  of  matter  can  obtain  a  patent 
therefor  as  for  a  new  manufacture.  And,  although  it  might  prop- 
erly be  regarded  as  a  machine  or  a  composition  of  matter,  yet  if  the 
claim  to  novelty  rests  on  neither  of  these  grounds,  and  if  it  consti- 
tutes an  essentially  new  merchantable  commodity,  it  may  be  pat- 
ented as  a  new  manufacture." 

The  various  nostrums  vended  all  over  the  land,  with  or  with- 
out the  certificate  of  the  Patent  Office,  are  manufactures.  Beer 
may  well  be  said  to  be  manufactured  from  malt  and  other  in- 
gredients, whiskey  from  com,  or  cider  from  apples.  The  fact 
that  the  identity  of  the  original  article  or  articles  is  lost,  and 
that  a  new  form  or  a  new  character  is  assumed,  is  not  material 
in  determining  whether,  within  the  popular  idea,  as  embodied 
in  the  customs  act,  the  article  in  question  is  a  manufacture  f ron» 
its  original  elements. 
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We  have  no  doubt  that  nitro-benzole  is  a  mannfactare  from 
benzole  and  nitric  acid,  falling  within  the  twentieth  section  of 
the  act  of  1842,  and  that  the  duty  was  rightly  fixed  by  the 
court  below* 

Judgment  affirmed. 


Abthub  v.  Davies. 

L  The  duty  on  braoet  and  Buspenden  is,  eo  nomine,  fixed  by  the  twentj-eecond 
•ection  of  the  act  of  March  2, 1861  (12  Stat.  191),  and  the  thirteenth  section 
of  the  act  of  Julj  14, 1862  (id.  666). 

),  Merchandise  technically  and  commercutlly  known  as  braces  and  sospenders 
is  subject  to  the  duty  imposed  npon  them,  although  it  would  otherwise  fall 
under  the  general  designation  applicable  to  other  articles. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  1878,  Davies  &  Co.  imported  into  the  port  of  New  York 
certain  merchandise,  on  which  the  collector  imposed  and  col- 
lected a  duty  of  fifty  per  cent,  under  the  eighth  section  of  the 
act  of  July  14,  1862.  12  Stat.  552.  The  importers  insisted 
that  they  were  liable  only  to  a  duty  of  thirty-five  per  cent, 
under  the  twenty- second  section  of  the  act  of  March  2, 1861 
(id.  191),  and  the  thirteenth  section  of  the  act  of  July  14, 186S 
(id.  566). 

A  reduction,  under  the  act  of  June  6, 1872  (17  id.  281),  wa9 
allowed. 

It  was  admitted  at  the  trial  of  the  suit  brought  by  Davies  ft 
Co.  against  the  collector  that  the  goods  were,  — 

1.  Suspenders  or  braces  manufactured  of  rubber,  cotton,  and 
silk ;  cotton  being  the  component  material  of  chief  value. 

2.  Suspenders  or  braces  manufactured  of  rubber,  cotton, 
and  silk ;  cotton  being  the  component  material  of  chief  value, 
and  the  silk,  being  a  few  threads,  only  used  for  purposes  of 
ornamentation. 

It  also  appeared  that  they  were  commercially  known  as  sus- 
penders or  braces,  and  that  these  terms  are  synonymous. 

Judgment  having  been  rendered  foi  the  plaintifiFs,  the  col- 
lector sued  out  this  writ  of  error 
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The  SolieiU^&Mieral  for  the  pIainti£E  in  error 
Mr.  Edward  Hartley^  contra. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  oourt. 

The  twenty-second  section  of  the  act  of  March  2, 1861  (12 
Stat.  191),  imposed  a  duty  of  thirty  per  cent  on  ^^  braces,  sns- 
penders,  webbing,  or  other  fabrics,  composed  wholly  or  in  part 
of  india-rubber,  not  otherwise  provided  for." 

The  eighth  section  of  the  act  of  July  14,  1862  (id.  652),  im- 
poses the  following  duty :  *'*'  On  manufactures  of  india-rubber 
and  silk,  or  of  india-rubber  and  silk  and  other  materials,  fifty 
per  cent  ad  valoremJ*^ 

The  thirteenth  section  imposes :  ^^  In  addition  to  the  duties 
heretofore  imposed  by  law  on  braces,  suspenders,  webbing,  or 
other  fabrics,  composed  wholly  or  in  part  of  india-rilbber,  not 
otherwise  provided  for,  five  per  cent  ad  valorem.^^     Id.  656,  656. 

In  Schedule  C  of  the  act  of  July  30, 1846  (9  id.  44),  the  same 
provision  is  made,  in  these  words :  "  Thirty  per  cent  ad  va- 
lorem on  braces,  suspenders,  webbing,  or  other  fabrics,  com* 
posed  wholly  or  in  part  of  india-rubber,  not  otherwise  provided 
for." 

The  same  designation  and  the  same  duty  are  found  in  the 
seventh  subdivision  of  sect.  6  of  the  act  of  Aug.  30,  1842, 
where  they  do  not  exceed  two  dollars  per  dozen  in  value. 
6  id.  655. 

It  thus  appears  that  for  thirty  years  prior  to  this  importa- 
tion, and  in  four  different  statutes,  braces  and  suspenders,  com- 
posed wholly  or  in  part  of  india-rubber,  had  been  a  subject  of 
duty,  eo  nomine;  and  in  the  same  statute  where  a  duty  of  fifty 
per  cent  is  imposed  on  other  manufactures  of  which  rubber  is  a 
component  material,  which  it  is  now  sought  to  apply  to  braces 
and  suspenders,  braces  and  suspenders  containing  that  mate- 
rial are,  by  name,  charged  with  an  additional  duty  of  five  per 
cent. 

It  is  not  material  that  in  one  kind  of  suspenders  cotton  was 
the  component  of  chief  value,  and  that  each  contained  some 
proportion  of  silk.  If  they  are  technically  and  commercially 
braces  and  suspenders  composed  in  part  of  india-rubber,  they 
take  their  dutiable  character  from  that  source,  and  not  fronn 
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the  fact  that  they  would  otherwise  fall  under  the  general 

•designation  applicable  to  other  subjects. 

Under  the  principles  of  the  cases  already  decided,  it  is  clear 

that  ezcessiye  duties  were  exacted,  and  that  the  rulings  of  the 

judge  on  the  trial  were  correct. 

Judgment  affirmed. 


Abthub  v\  Hokbb* 

1.  Ths  da^  impoted  on  embroidered  linen  goods  bj  tlie  twenty-^eoond  lectlon 
of  the  act  of  March  2, 1861  (12  Stat  102),  is  not  reconsidered  in  the  serenth 
section  of  the  act  of  Jane  90, 1864  (13  id.  209),  bat  remains  as  fixed  by  the 
former  act. 

X  A  statute  does  not,  by  implication,  repeal  a  prior  one,  nnless  there  is  sndi  a 
positiTe  repugnancy  between  them  that  they  cannot  stand  together. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  1878,  Homer  &  Co.  imported  into  the  port  of  New  York 
certain  goods,  of  which  linen  was  the  basis,  upon  which  the 
collector  imposed  and  collected  duties  at  the  rate  of  forty  per 
cent,  under  the  seventh  section  of  the  act  of  June  80, 1864 
(13  Stat.  209).  The  importers  insisted  that  they  were  dutiable 
at  thirty-five  per  cent  only,  under  the  twenty-second  section 
of  the  act  of  March  2, 1861  (12  id.  192),  and  brought  this  action 
to  recover  the  alleged  excess  of  duties. 

The  plaintiffs  introduced  testimony  tending  to  show  that  the 
goods  were  dress  patterns,  or  patterns  for  dresses,  designed  for 
ladies'  wear,  each  piece,  or  the  contents  of  each  carton,  com 
prising  the  material  for  a  garment,  either  as  an  overskirt  (^poUh 
naiee)  or  dress  (jrole  a  jaur)^  although  not  made  up.  The  size 
of  these  patterns  or  articles  varied  from  about  eight  to  twelve 
yards.  About  the  edge,  or  above  it,  and  arranged  so  as  to 
form  an  appropriate  ornamentation  to  the  article  when  made 
up  for  wear,  there  was  worked,  sometimes  in  cotton  thread 
and  sometimes  in  linen  thread,  more  or  less  embroidery.  The 
amount  of  this  embroidery  and  its  elaboration  was  a  substantial 
and  influential  element  in  the  cost  or  value  of  the  article. 

The  component  material  of  chief  value  in  the  articles  in 
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question  was  flax  or  linen,  as  embroidered;  and  in  the  condition 
in  which  they  were  imported, — packed  in  cartons  and  boxes, — 
the  value  of  the  goods  exceeded  thirty  cents  per  square  yard. 

The  testimony  further  showed  that  the  general  descriptive 
and  commercial  names  of  the  articles  in  question  were  polo- 
naise and  robe,  more  particularly  described  as  linen  embroid- 
ered robes  and  linen  embroidered  polonaise,  &c. 

The  court  below  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs ;  and  from  the  judgment  entered  upon  such  verdict 
this  writ  of  error  is  brought. 

The  Solicitor' O-enercU  for  the  plaintiff  in  error. 
Mr.  Edward  HarUey^  contra. 

Mb.  Jitsticb  Hunt  delivered  the  opinion  of  the  court. 
Sect.  14  of  the  act  of  March  2, 1861  (12  Stat.  185,  186), 
imposes  duties  in  the  following  words,  viz. :  — 

*'  On  all  brown  or  bleached  linens,  ducks,  canvas,  paddings,  cot- 
bottoms,  burlaps,  drills,  coatings,  brown  hollands,  blay  linens, 
damasks,  dinpera,  crash,  huckabacks,  handkerchiefs,  lawns,  or  other 
manufactures  of  flax,  jute,  or  hemp,  or  of  which  flax,  jute,  or  hemp 
shall  be  the  component  material  of  chief  value,  being  of  the  value  of 
thirty  cents  and  under  per  square  yard,  twenty-five  per  cent  ad  va- 
lorem; valued  above  thirty  cents  per  square  yard,  thirty  per  cent  ad 
valorem;  on  flax  or  linen  threads,  twine,  and  pack-thread,  and  all 
other  manufactures  of  flax  or  of  which  flax  shall  be  the  component 
material  of  chief  value,  and  not  otherwise  provided  for,  thirty  per 
cent  ad  valorem.^^ 

The  twenty-second  section  (12  Stat.  192)  imposes  a  duty  of 
thirty  per  cent  on  **  manufactures  of  cotton,  linen,  silk,  wool, 
or  worsted,  if  embroidered  or  tamboured  in  the  loom,  or  other- 
wise, by  machinery  or  with  the  needle,  or  other  process  not 
otherwise  provided  for." 

The  tenth  and  thirteenth  sections  of  the  act  of  July  14, 
1862  (12  Stat.  554-557),  impose  five  per  cent  additional  duty 
on  each  of  the  above  enumerations  totidem  verbis. 

The  seventh  section  of  the  act  of  June  80, 1864  (18  Stat 
209),  imposes  duties  as  follows :  — 

^*  On  brown  and  bleached  linens,  ducks,  canvas,  paddings,  cotton 
bottoms,  burlaps,  diapers,  crash,  huckabacks,  handkerchiefe,  lawns. 


Oct.  1877.]  Arthur  v.  Homer.  139 

or  other  manufactures  of  flax,  jute,  or  hemp,  or  of  which  flax,  jute, 
or  hemp  shall  be  the  component  material  of  chief  value,  not  other- 
wise provided  for,  valued  at  thirty  cents  or  less  per  square  yard, 
thirty-five  percent  ad  valorem;  valued  at  above  thirty  cents  per 
square  yard,  forty  per  cent  cw?  valorem.  On  flax  or  linen  yarns 
for  carpetSy  not  exceeding  number  eight  Lea^  and  valued  at  twenty^ 
four  cents  or  less  per  pounds  thirty  per  cent  ad  valorem.  On  jlam 
or  linen  yams  valued  at  above  twenty-four  cents  per  pound,  thirty* 
five  per  cent  ad  valorem.  On  flax  or  linen  thread,  twine,  and  pack- 
thread, and  all  other  manufactures  of  flax,  or  of  which  flax  shall  be 
the  component  material  of  chief  value,  not  otherwise  provided  for, 
forty  per  cent  ad  valoremP 

The  twentynsecond  section  was  as  follows  (id.  216) :  — 

^ And  provided  further^  that  the  duties  upon  all  goods,  ware»,  and 
merchandise  imported  from  foreign  countries,  not  provided  for  itt 
this  act,  shall  be  and  remain  as  they  were  according  to  existing 
laws  prior  to  the  29th  of  April,  1864." 

It  will  be  seen  by  this  juxtaposition,  that  sect.  14  of  the  act 
of  1861,  and  sect.  7  of  the  act  of  1864,  are,  in  their  first  and 
general  paragraphs,  nearly  identical.  Except  as  to  that  por- 
tion of  the  act  of  1864,  describing  linen  yams,  which  is  placed 
above  in  Italics,  and  the  rate  of  the  duty  provided,  they  are 
nearly  the  same,  word  for  word.  In  the  paragraphs  following 
they  differ.  The  act  of  1861  contains  the  provision  that "  manu- 
factures of  cotton,  linen,  silk,  wool,  or  worsted,  if  embroidered  or 
tamboured,  in  the  loom  or  otherwise,  by  machinery  or  with  the 
needle,  or  other  process  not  otherwise  provided  for,"  shall  be 
subject  to  a  duty  of  thirty  per  cent. 

The  act  of  1864  omits  this  provision,  but  contains  the  fol- 
lowing clause :  — 

^^Provided  further,  that  the  duties  upon  all  goods,  wares,  and 
merchandise  imported  firom  foreign  countries,  not  provided  for  in 
this  act,  shall  be  and  remain  as  they  were  according  to  existing 
laws  prior  to  the  29th  of  April,  1864." 

It  seems  impossible  to  resist  the  conclusion  that  Congress 
intended  by  the  act  of  1864  to  revise  the  duties  on  brown  and 
bleached  linens  generally,  increasing  them  from  twenty-five 
and  thirty  per  cent,  as  they  were  by  the  act  of  1861,  to  thirty* 
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five  and  forty  per  cent,  but  on  embroidered  or  tamboured  manu- 
factures of  linen  the  duties  were  intended  to  remain  as  they 
were  prior  to  the  29th  of  April,  1864. 

To  induce  a  repeal  of  a  statute  by  the  implication  of  incon* 
nstency  with  a  later  statute,  there  must  be  such  a  positive 
repugnancy  between  the  two  statutes  that  they  cannot  stand 
together.  McOool  y.  Smith,  1  Black,  459;  Wood  y.  United 
States,  16  Pet.  342;   UniUd  States  y.  Tynen,  11  Wall.  88. 

In  the  present  case,  the  statutes  are  in  perfect  harmony,  and 
there  is  no  room  for  the  theory  of  repeal  by  implication. 

The  test  of  the  rate  of  duty  we  are  considering  is  that  of 
embroidery,  or  not.  The  rate  of  duty  upon  plain  linen  goods 
is  reconsidered  in  the  act  of  1864,  and  is  fixed  at  thirty-five 
per  cent  where  the  goods  are  valued  at  thirty  cents  or  less  per 
square  yard,  and  at  forty  per  cent  where  they  are  valued  above 
that  sum.  This  is  a  higher  rate  of  duty  than  that  imposed  by 
the  act  of  1861;  and,  if  there  were  no  repealing  clauses,  then  it 
would  necessarily  operate  as  a  repeal  of  the  old  duty,  by  its 
repugnancy.  The  rate  of  duty  on  embroidered  goods  is  not 
reconsidered  in  the  act  of  1864.  This  class  of  goods  is  not 
there  mentioned,  but  falls  under  the  description  of  goods 
*'  not  provided  for  in  this  act,"  which,  it  is  declared,  shall  re- 
main as  they  were  on  the  29th  of  April,  1864.  They  remain, 
therefore,  subject  to  the  duty  imposed  by  the  act  of  March, 
1861. 

That  this  is  a  correct  interpretation  of  these  statutes  is 
shown  by  the  later  provision  of  the  Revised  Statutes  of  1874, 
wherein  the  duties  are  set  forth  in  precise  accordance  with  the 
construction  we  have  here  given. 

1st,  At  pp.  465, 466,  a  duty  is  imposed  on  brown  and  bleached 
linens,  ducks,  canvas,  &c.,  of  thirty-five  per  cent  where  the 
value  does  not  exceed  thirty  cents  per  square  yard,  and  of  forty 
per  cent  where  the  value  is  greater. 

2d,  Flax  or  linen  yams  for  carpets  are  dutiable  at  thirty-five 
or  forty  per  cent,  according  to  their  value.  These  duties  are 
as  provided  in  the  act  of  1864,  and  the  marginal  reference  is  to 
that  act. 

8d,  At  p.  479  is  the  provision,  ^'  Embroidery,  manufactures 
4A  cotton,  linen,  or  silk,  if  embroidered  or  tamboured,  in  the 
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loom  or  otherwise,  by  machinery  or  with  the  needle,  or  othei 
process  not  otherwise  provided  for,  thirty-five  per  cent  ad  va- 
lorem.  Articles  embroidered  with  gold  or  silver  or  other 
metals,  thirty-five  per  cent  ad  valarem,^^ 

The  rulings  at  the  trial  were  all  upon  this  theory  of  the  laws 
imposing  duties,  and  were  correct. 

Jw^fment  affirmed 


Abthttb  v.  Herman. 

bk  1872,  A.  imported  certain  g^oods  manufactured  of  cattle  hair  and  cotton,  the 
latter  not  being  the  component  part  of  chief  vaiae.  Held,  that,  under  the  last 
paragraph  of  the  sixth  section  of  the  act  of  June  80, 1864  (18  Stat  209),  thej 
were  subject  to  a  dutj  of  thirty-five  per  cent  ad  valorem. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  the  year  1872,  Herman  &  Co.,  the  plaintifis,  imported  from 
England  certain  cheap  goods,  the  warp  of  which  was  made  of 
cotton,  and  the  filling  or  woof  of  cattle  hair.  These  were  the 
only  component  parts  of  the  goods. 

The  collector  imposed  a  duty  of  thirty-fiye  per  cent  on  the 
goods,  imder  the  act  of  June  30, 1864.  The  importers  protested 
against  this  charge  as  excessive,  insisting  that,  under  the  second 
section  of  the  act  of  June  6, 1872  (17  Stat.  281),  but  ninety  per 
cent  of  thirty-five  per  cent  could  be  legally  exacted  as  the  duty. 
Judgment  was  rendered  in  favor  of  the  plaintiffs,  and  the 
defendant  brought  the  case  here. 

The  Solicitor- Q-eneral  for  the  plaintiff  in  error. 
Mr.  Stephen  &.  Clarke^  contra. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  last  paragraph  of  sect,  6  of  the  act  of  1864  is  as  follows, 
viz. :  *^  On  cotton  braids,  insertings,  lace  trimming,  or  bobbinet, 
and  all  other  manufactures  of  cotton  not  otherwise  provided  for, 
thirty-five  per  cent  ad  valorem" 

The  goods  in  question  were  manufactured  from  two  materials, 
of  which  cotton  was  one,  and  may,  therefore,  in  general  terms, 
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be  said  to  be  manufactured  of  cotton,  and  they  are  not  provided 
for  bj  any  specific  enumeration  in  the  act  of  1864.  They  fall 
under  the  general  clause  of  this  act,  just  quoted. 

Impliedly  admitting  the  application  of  this  provision  to  their 
goods,  the  importers,  by  their  protest,  insist  ^Hhat  the  merchan- 
dise aforesaid  is  only  liable  under  existing  laws  to  a  duty  of 
ninety  per  cent  of  thirty-five  per  cent  ad  valorem^  under  the 
second  section  of  the  act  of  June  6,  1872,  as  being  merchandise 
composed  of  animal  hair  and  cotton." 

On  turning  to  the  act  of  1872,  we  find  that  the  ninety  per 
cent  provision  is  made  applicable  to  *^  all  manufactures  of  cot- 
ton, of  which  cotton  is  the  component  part  of  chief  value." 
The  article  in  question  is  dutiable  as  a  manufacture  of  cotton, 
that  material  being  one  of  its  components.  But  the  record 
expressly  states  that  cotton  is  not  the  component  part  of  chief 
value.  It  is  plain  that  this  case  does  not  fall  within  the  terms 
of  the  clause. 

The  argument  of  the  importers,  if  we  appreciate  it,  is  this: 
The  similitude  clause  of  the  act  of  Aug.  80,  1842  (5  Stat.  565, 
sect.  20),  provides  that  there  shall  be  collected  on  every  non- 
enumerated  article,  .  .  •  manufactured  from  two  or  more  mate- 
rials, the  highest  duty  assessable  upon  any  of  its  component 
parts.  The  article  in  question  is  manufactured  from  cow  hair 
and  cotton ;  of  these  the  cotton  is  assessed  at  a  higher  rate  of 
duty  than  the  hair,  and,  therefore,  the  article  is  assessed  as  a 
manufacture  of  cotton,  and  hence  it  is  insisted,  under  the  act  of 
1872,  as  a  manufacture  of  cotton  it  is  entitled  to  the  deduction 
claimed. 

The  defect  in  this  argument  is  apparent.  The  article  in 
question  does  not  fall  within  the  terms  of  either  part  of  the 
clause  of  the  act  of  1872,  ^^all  manufactures  of  cotton,  of 
which  cotton  is  the  component  part  of  chief  value."  The  first 
part  gives  the  deduction  to  manufactures  of  cotton,  which 
might  be  understood  to  mean  those  which  are  wholly  of 
cotton.  If  it  also  includes  a  manufacture  of  which  cotton  is 
one  of  the  components  only,  the  cotton  must  be  the  compo- 
nent of  chief  value.  It  certainly  was  not  intended  to  embrace 
a  composite  article  of  which  cotton  was  the  chief  compo- 
nent, and  a  composite   article  of  which  it  was  not  the  chief 
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component.    In  any  aspect,  it  does  not  embrace  the  goods  in 
question. 

We  think  the  judge  erred  in  ruling  in  favor  of  the  importer, 
and  that  there  must  be  a  new  trial. 

Judgment  reversed  and  new  trial  ordered* 


Abthub  r.  Rheims. 

L  The  mle  that  an  article,  dutiable  by  its  specific  designation,  will  not  be 
affected  by  the  general  words  of  the  same  or  another  statute,  which  would 
otherwise  embrace  it,  applies  as  well  to  statutes  reducing  duties  as  to  those 
increasing  tliem. 

8.  As  the  twelfth  section  of  the  act  of  June  30, 1864  (13  Stat.  213),  imposes  a 
duty  of  fifty  per  cent  cut  valorem  upon  artificial  flowers  eo  nomine,  they  are 
not  subject  to  the  deduction  of  ten  per  cent  allowed  by  the  second  section 
of  tlie  act  of  June  6, 1872  (17  id.  231),  "on  all  manufactures  of  cotton  of 
which  cotton  is  tlie  component  part  of  chief  value." 

£rrob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  1874,  Rheims,  the  plaintiff  below,  imported  into  the  port 
of  New  York  a  quantity  of  artificial  flowers,  composed  of  iron, 
paper,  wire,  and  cotton,  and  on  which  Arthur,  the  collector, 
imposed,  under  the  twelfth  section  of  the  act  of  June  80, 1864 
(18  Stat.  213),  a  duty  of  fifty  per  cent  ad  valorem. 

Rheims  claimed  that,  under  the  second  section  of  the  act  of 
June  6, 1872  (17  Stat.  231),  the  merchandise  was  liable  only 
to  ninety  per  cent  of  the  duty  imposed  by  the  act  of  June  80, 
1864 ;  but  having,  under  protest,  paid  the  duty  imposed  by  the 
collector,  brought  this  suit  to  recover  the  excess. 

Under  the  instructions  of  the  court  below,  the  jury  found 
that  the  importer  was  entitled  to  the  deduction.  From  the 
judgment  rendered  upon  the  verdict,  this  writ  of  error  is 
brought. 

Mr,  Assistant-Attorney-  General  Smith  for  the  plaintiff  in  error. 

Mr.  Stephen  (7.  Clarke^  contra. 

Mr.  Justigk  Hunt  delivered  the  opinion  of  the  court. 
The  question  for  decision  in  this  case  is,  wliether  the  defend- 
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ant  in  error  is  entitled  to  the  deduction  of  ten  per  cent  allowed 
by  the  act  of  June  6, 1872. 

Under  the  act  of  1864,  the  duty  of  fifty  per  cent  was  imposed 
on  **  artificial  and  ornamental  feathers  and  flowers,  or  parts 
thereof,  of  whatever  material  composed,  not  otherwise  provided 
for,  beads  and  bead  ornaments."  18  Stat.  218.  As  no  other 
provision  was  made,  the  goods  were  presumably  subject  to  this 
duty. 

The  act  of  June  6, 1872  (17  id.  231),  provides,  in  its  second 
section,  as  follows :  — 

^That  on  and  after  the  Ist  of  August,  1872,  in  lien  of  the  duties 
imposed  by  law  on  the  articles  in  this  section  ennmerated,  there 
shall  be  levied,  collected,  and  paid  on  the  goods,  wares,  and  mer- 
chandise in  this  section  enumerated  and  provided  for,  imported  from 
foreign  countries,  ninety  per  cent  of  the  several  duties  and  rates  of 
duties  now  imposed  by  law  on  said  articles  severally,  it  being  tbs 
intent  of  this  section  to  reduce  existing  duties  on  such  articles  ten 
per  cent  of  such  duties;  that  is  to  say,  on  all  manufactures  of  cotton 
of  which  cotton  is  the  component  part  of  chief  value;  ...  on  all 
iron  and  steel,  and  all  manufactures  of  iron  and  steel  of  which  such 
metals,  or  either  of  them,  shall  be  the  component  part  of  chief 
value,  excepting  cotton  machinery." 

Many  other  articles  are  named. 

The  general  words  of  the  act  of  1872,  no  doubt,  are  suflBciently 
comprehensive  to  embrace  the  case  before  us.  Artificial  flowers 
are  a  manufacture  of  which  cotton  is  the  chief  component,  and, 
were  that  all,  would  be  entitled  to  the  deduction  asked  for. 

But  it  is  true,  also,  that  they  are  dutiable  under  the  law  of 
1864,  not  as  a  manufacture  of  cotton^  but  specifically,  eo  nomine^ 
as  artificial  flowers.  It  has  been  held  in  many  cases, — as  that 
of  ^^  almonds  and  dried  fmits,"  the  ^^  canary  birds,"  and  at  the 
present  term,  in  the  case  of  'thread  laces"  and  of  ** chocolate," 
— that,  when  an  article  is  intended  to  be  made  dutiable  by  its 
specific  designation,  it  will  not  be  affected  by  the  general 
words  of  the  same  or  another  statute,  which  would  otherwise 
embrace  it. 

This  rule  applies  both  to  statutes  reducing  and  to  statutes 
increasing  duties.  Giving  it  such  application  here,  we  must 
hold  that  **  artificial  flowers  "  are  not  entitled  to  be  classed  as 
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a  manufactare  of  cotton  which  is  entitled  to  the  redaction 
provided  for  by  act  of  1872. 

The  ruling  in  this  respect  was  erroneous,  and  the  judgment 
must  be  reversed;  and  it  is 

So  ordered 


Abthttb  v.  Goddabd. 

The  plaSntiib  below  entered  an  importation  of  goodi  upon  the  foUowiaf  t^ 
voice:  — 

Bought .    Fr*s    8,67a» 

Discount  for  cash  on  gross  amount,  two  per  cent,  8,7M.60 175  JO 

Fr*s    8,4MM 
Terms  cash.  If  not  paid,  interest  to  be  added  at  the  rate  of  six  per  cent 

Ae  cash  bad  not  been  paid,  the  two  per  cent  discount  was  disallowed  hy  the 
appraisers.  The  collector  thereupon  fixed  the  value  of  the  goods  as  of  the 
inToice  price  at  8,670.25  francs,  and  exacted  duty  thereon,  although  the  actual 
market  value  of  the  goods  in  the  country  of  exportation  was  8,494.06  francs. 
'Held,  that  the  latter  sum  was  also  the  invoice  value,  and  that  the  duty  on 
the  two  per  cent  was  improperly  exacted. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  1874,  Goddard  &  Brother  imported  certain  goods,  of  which 
the  invoice,  after  giving  the  details  of  weight,  &c.,  was  as  fol- 
lows, viz. :  — 

Bought Pr*s  8,670.25 

Discount  for  cash  on  gross  amount,  two  per  cent,  8,766.60     175.80 

Pr's  8,494.95 
Terms  cash.    If  not  paid,  interest  to  be  added  at  the  rate  of  six 
per  cent. 

The  importers  entered  the  goods  at  the  net  price  stated  in 
the  invoice, — francs,  8,494.95,  —  and  declared  on  the  entry 
as  follows :  '*  Cash  not  paid  on  these  goods,  but  are  passed  to 
our  account,  and  are  subject  to  interest  at  six  per  cent  per 
annum.'' 

The  case  finds,  as  matter  of  fact,  that  8,494.95  francs  was  the 
actual  market  value  of  the  goods  at  the  time  of  their  exporta- 
tion, in  the  principal  market  of  the  country  from  which  they 
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were  exported,  and  that  the  purchase  by  the  importers  was  at 
the  figures  named. 

The  appraisers  disallowed  the  discount  of  two  per  cent,  on 
the  ground  that  the  importers  stated  in  the  entty  that  the  cash 
was  not  paid.  The  collector  thereupon  fixed  the  value  •of  the 
goods  at  8,670.25  francs ;  and  the  duty  charged  upon  that  valu* 
ation  having  been  paid  under  protest,  the  importers  brought  suit 
to  recover  the  excess. 

Judgment  was  rendered  in  their  favor,  and  the  collector 
brought  the  case  here. 

Mr.  Assistant- Attamet/'Q-enerdl  Smith  for  the  plaintiff  in 
error. 

Mr.  WiUiam  0-.  Choate^  contra. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  appraisers  seem  to  have  acted  under  the  provision  of  the 
seventh  section  of  the  act  of  March  3,  1865  (18  Stat.  494), 
which  declares  ^^  that  the  duty  shall  not  be  assessed  upon  any 
amount  less  than  the  invoice  or  entered  value." 

The  actual  value  has  been  stated  at  8,494.95  francs,  and  such 
was  also  the  "  invoice  value."  The  entered  or  invoiced  value 
spoken  of  in  the  statute  means  the  value  as  it  is  stated  in  or 
upon  the  invoice.  That  value  was,  francs,  8,494.95.  The  value 
means  the  cash  value.  The  price  at  thirty  days'  credit  might 
be  different,  and  the  difference  would  probably  be  greatly  in- 
creased by  a  credit  of  six  months  or  a  year,  but  the  value  or 
cost  would  still  be  the  same.  The  difference  would  be  charge- 
able to  the  credit,  and  not  to  a  difference  in  the  value  of  the 
goods.  That  the  price  was  to  bear  interest  at  six  per  cent  until 
paid  for,  or  at  sixty  per  cent,  had  no  influence  upon  the  ques- 
tion of  their  value.  We  think  it  quite  clear  that  the  net  price 
is  stated  in  this  invoice  to  be  the  value  of  the  goods ;  viz.,  francs, 
8,494.95. 

Ballard  et  al.  v.  Thomas  (19  How.  382),  is  cited  as  an  author- 
ity to  the  contrary.  We  do  not  so  consider  it.  The  judge  at  the 
trial  of  that  case  charged  the  jury  as  follows :  ^^  It  being  admit- 
ted that  the  duties  were  levied  on  the  prices  at  which  the  iron 
was  charged  in  the  invoice,  they  are  lawfully  exacted ;  .  .  . 
that  the  entry  in  the  invoice,  that  the  plaintiff  would  be  entt 
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tied  to  a  deduction  for  prompt  payment,  could  not  affect  the 
amount  of  duty  chargeable." 

In  delivering  the  opinion  of  affirmance  in  this  court,  Mr. 
Justice  Nelson  said :  ^^  In  respect  to  the  deduction  from  the 
price  on  account  of  prompt  payment,  we  think  the  fact  does' 
not  vary  or  affect  the  price  of  the  article  as  stated  in  the  in- 
voice. It  relates  simply  to  the  mode  of  payment,  which  may, 
if  observed,  operate  as  a  satisfaction  of  the  price  to  be  paid,  by 
the  acceptance  of  a  less  sum.*'  This  is  quite  different  from  a 
•case  where  the  court  is  asked  to  fix  the  duties  upon  a  different 
value  from  that  stated  in  the  invoice. 

It  is  said,  again,  that  the  valuation  of  the  appraisers  is  con- 
clusive. 

The  statute  already  cited  provides  that  it  shall  be  the  duty 
of  the  collector  to  cause  the  actual  market  value  or  wholesale 
price  of  the  goods  in  the  principal  market  of  the  country  from 
which  they  are  exported  to  be  appraised,  ^^  and  such  appraised 
value  shall  be  considered  the  value  upon  which  the  duty  shall 
be  assessed."    IS  Stat.  498. 

In  this  case,  the  appraisers  did  not  profess  to  appraise  or  as- 
certain the  market  value  of  the  goods.  They  simply  gave  a 
construction  to  the  invoice ;  they  decided  its  legal  effect  to  be 
that  8,670.25  francs  is  there  declared  to  be  the  market  value  of 
the  goods.  They  held  as  a  legal  proposition,  that,  in  fixing  the 
value,  the  discount  of  two  per  cent  should  not  be  allowed ;  and, 
as  a  result  from  this,  that  8,670.25  francs,  and  not  8,494.96 
francs,  was  the  value. 

Such  is  the  effect  of  their  return ;  and  the  view  is  strength- 
ened, if  strength  is  needed,  by  the  statement  of  the  case,  that 
8,494.96  francs  was,  in  fact,  tiie  market  value  of  the  goods. 

Judgment  affirmed 
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Davies  v.  Abthxtb. 

An  importer^  baring  let  forth  in  hia  written  protest  the  gronnd  of  hii  objeiy 
tion  to  the  payment  of  ciutonu  duties  exacted  by  the  collector,  cannot,  in  liif 
suit  against  the  latter,  lecoTer  them  upon  any  ground  other  than  that  so  set 
forth. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  is  an  action  by  John  M.  Davies  &  Co.  to  recover  cer- 
tain duties  claimed  by  them  to  have  been  illegally  exacted 
by  Arthur,  the  defendant,  as  collector  of  the  port  of  New 
York. 

In  April,  1872,  they  imported  from  Liverpool  certain  mei- 
ehandise,  a  portion  of  which  is  described  on  the  invoice  as 
^*  Ducape  Eglington  ties,"  which  are  manufactured  of  silk,  and 
used  and  known  as  neckties.  Another  portion  of  the  merchan- 
dise is  described  as  "  twill  silk  cut  up."  The  appraiser,  in  his 
report  to  the  collector,  returned  the  ties  as  silk  scarfs,  and  the 
twill  silk  as  silk  in  pieces ;  whereupon  the  collector  imposed  a 
duty  of  sixty  per  cent  ad  valorem  upon  each. 

The  importers  thereupon  protested  in  writing  against  the 
assessment,  upon  the  ground  that  the  merchandise  ^^  should 
only  pay  duty,  being  articles  worn  by  '  men,  women,  or  chil- 
dren,' &c.,  and  ^  wearing-apparel,'  under  sect.  22,  act  of  March 
2,  1861,  and  sect.  13,  act  of  July  14,  1862,  at  thirty-five  per 
cent  ad  valorem.  "  They  are  neither  '  scarfs  '  nor  ready-made 
clothing  in  fact,  nor  as  known  in  trade  and  commerce." 

On  the  same  day,  they  appealed  to  the  Secretary  of  the 
Treasury,  who  affirmed  the  action  of  the  collector,  and  they 
thereupon  brought  this  suit. 

It  having  been  admitted  by  both  parties  at  the  trial  that  the 
goods  were,  under  the  concluding  clause  of  the  eighth  sectioti  of 
the  act  of  June  30, 1864  (13  Stat.  210),  subject  to  a  duty  of  fifty 
per  cent  ad  valorem^  as  manufactures  of  silk  not  otherwise  pro- 
vided for,  the  question  submitted  to  the  court,  which  tried  the 
case  without  a  jury,  was  whether,  under  their  protest,  the  plain- 
tiffs could  recover  the  difference  between  the  amount  of  duties 
payable  on  said  "  Ducape  Eglington  ties,"  at  the  rate  of  fifty  per 
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cent  ad  vdlorefi:\  aud  the  amount  claimed  and  exacted  by  the 
defendant  on  the  same,  at  the  rate  of  sixty  per  cent  ad  valorem. 
There  was  a  judgment  for  the  defendant,  whereupon  the 
plaintiffs  brought  the  case  here. 

Mr,  Edward  Hartley  for  the  plaintiffs  in  error. 
The  Solicitor' General^  contra. 

Mb.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Importers  who  have  paid  duties  under  protest  in  writing 
may,  if  the  duties  were  illegally  exacted  and  the  protest  sets 
forth,  distinctly  and  specifically,  the  grounds  of  the  objection 
to  the  payment,  maintain  an  action  of  assumpsit  against  the 
coUector  to  recover  back  the  amount  so  paid.     5  Stat.  727. 

Persons  importing  merchandise  are  required  to  make  their 
protests  distinct  and  specific,  in  order  to  apprise  the  collector  of 
the  nature  of  the  objection,  before  it  is  too  late  to  remove  it,  or 
to  modify  the  exaction,  and  that  the  proper  officers  of  the 
treasury  may  know  what  they  have  to  meet,  in  case  they  decide 
to  exact  the  duties  as  estimated,  notwithstanding  the  objection, 
and  to  expose  the  United  States  to  the  risk  of  litigation.  Our- 
tw'«  Administratrix  v.  Fiedler^  2  Black,  461. 

Payment  of  the  duties  having  been  made  under  protest  in 
writing,  the  importers  brought  assumpsit  against  the  collector 
to  recover  back  the  amount  which  they  allege  was  illegally 
exacted.  Service  was  made ;  and  both  parties  appeared,  and, 
having  waived  a  trial  by  jury,  submitted  the  case  to  the  court 
upon  an  agreed  statement  of  facts.  Hearing  was  had ;  and  the 
court  rendered  judgment  in  favor  of  the  defendant,  and  the 
plaintiffs  sued  out  the  present  writ  of  error. 

Goods  were  imported  by  the  plaintiffs  from  Liverpool  into 
the  poi-t  of  New  York,  a  portion  of  which  were  described  in  the 
invoice  as  Ducape  Eglington  ties,  which  are  manufactures  of 
silk,  and  are  used  and  known  as  neckties,  and  were  valued  in 
the  invoice  at  a  net  valuation  equivalent  to  $696  in  gold  coin. 
Another  portion  of  the  merchandise  is  described  in  the  invoice 
as  twill  silk  cut  up,  and  is  valued  in  the  invoice  at  a  net  valua- 
tion equivalent  to  f  284.18,  gold.  Both  parcels  were  part  of  the 
merchandise  described  in  the  invoice  as  the  contents  of  a  case 
marked  and  numbered ;  and  the  statement  is,  that  they  were 
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entered  for  consumption  by  the  plaintiffs  under  the  dutiable 
rate  of  sixty  per  cent  ad  valorem^  other  portions  of  the  mer» 
chandise  being  placed  in  the  entry  respectively  under  the  dnti 
able  rates  of  thirty,  thirty-five,  and  fifty  per  cent  ad  valorem. 

Su£Scient  appears  to  indicate  that  the  goods  were  appraised 
as  the  agreed  statement  shows;  that  the  local  appraiser  re- 
ported the  neckties  to  the  collector  as  silk  scarfs,  and  the  twill 
silk  cut  up  as  silk  in  pieces,  and  that  both  were  subject  to  duty 
at  the  rate  of  sixty  per  cent  ad  valorem.  Pursuant  to  that 
report,  the  collector  liquidated  the  duties  at  that  rate ;  and  the 
plaintiffs  paid  that  rate  of  duty  on  the  neckties  and  the  silk 
cut  up,  on  the  entered  valuation  of  the  same,  as  before  ex- 
plained. Custom  duties  are  payable  in  gold ;  and  the  plaintiffs 
paid  the  amounts  in  that  medium,  and  under  protest  in  writing. 

Subsequent  to  the  passage  of  the  act  of  the  8d  of  March, 
1839,  and  before  the  passage  of  the  act  of  the  26th  of  Feb- 
ruary, 1846,  such  a  suit  against  a  collector  to  recover  back 
duties  as  having  been  illegally  exacted  could  not  be  main- 
tained, unless  it  was  brought  before  the  collector  placed  the 
money  to  the  credit  of  the  Treasurer  of  the  United  States. 
4  Stat.  848 ;  Cary  v.  Curtis,  3  How.  236. 

Hardship  and  injustice  resulted  from  that  rule  of  decision ; 
and  the  Congress,  by  the  later  act,  established  a  different  rule, 
and  provided  to  the  effect  that  the  importer  may  in  such  a  case 
have  such  a  remedy  against  the  collector  to  recover  back  such 
duties,  if  he  protested  in  writing  at  or  before  the  payment  of 
the  duties,  and  set  forth  distinctly  and  specifically  the  grounds 
of  his  objections  to  the  payment  of  the  same.     5  Stat.  727. 

Different  forms  of  expression  are  employed  in  later  enact- 
ments, but  all  which  are  applicable  to  the  case  before  the  court 
are,  except  as  to  time,  substantially  to  the  same  effect.  13  id. 
214,  sect.  14. 

What  is  required  by  that  act  in  respect  to  the  matter  in 
question  is  that  the  importer,  if  dissatisfied  with  the  decision 
of  the  collector,  shall  give  notice  in  writing  to  him  on  each 
entry,  setting  forth  therein,  distinctly  and  specifically,  the 
grounds  of  his  objection  thereto ;  which,  certainly,  is  not  dif- 
ferent from  what  is  required  by  the  antecedent  act.  Nor  is 
there  any  substantial  difference  in  the  construction  given  by 
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the  courts  to  the  proyision  which  contains  that  reqairement. 
Instead  of  that,  both  acts  referred  to  make  it  necessary  that 
the  protest  shall  be  in  writing;  and  the  requirement  is  that  the 
importer  shall  set  forth,  distinctly  and  specifically,  the  grounds 
of  his  objections  to  the  payment  of  the  liquidated  duty. 

Unless  the  protest  is  made  in  writing,  and  is  signed  by  the 
claimant  within  ten  days  after  the  ascertainment  and  liquida- 
tion of  the  duties,  setting  forth  distinctly  and  specifically  the 
grounds  of  objection  to  the  payment,  no  action  of  the  kind 
against  the  collector  can  be  maintained  to  recover  back  the 
duties  as  having  been  illegally  exacted.  Nor  is  it  sufficient  to 
object  to  the  payment  of  any  particular  duty  or  amount  of 
duty,  and  to  protest  in  writing  against  it ;  but  the  claimant 
must  do  more,  as  is  evident  from  the  words  of  the  act  of  Con- 
gress. He  must  set  forth  in  his  protest  the  grounds  upon 
which  he  objects^  distinctly  and  specifically,  the  reason  being, 
as  ruled  by  Chief  Justice  Taney,  that  the  words  of  the  act 
requiring  the  protest  are  too  emphatic  to  be  overlooked  in  the 
construction  of  the  provision.    Mason  v.  Kane^  Taney's  Dec.  177. 

Mistakes  and  oversights  will  sometimes  lead  to  irregulai 
assessment,  and  the  object  of  the  requirement  is  to  prevent  & 
party,  if  he  suffers  the  mistake  or  oversight  to  pass  without 
notice,  from  taking  advantage  of  it  when  it  is  too  late  to  make 
the  correction,  and  to  compel  him  to  disclose  the  grounds  of 
his  objection  at  the  time  when  he  makes  his  protest. 

Protests  of  the  kind  must  contain  a  distinct  and  clear  speci* 
fication  of  each  substantive  ground  of  objection  to  the  payment 
of  the  duties.  Technical  precision  is  not  required;  but  the 
objections  must  be  so  distinct  and  specific,  as,  when  fairly  con- 
strued, to  show  that  the  objection  taken  at  the  trial  was  at  the 
time  in  the  mind  of  the  importer,  and  that  it  was  sufficient  to 
notify  the  collector  of  its  true  nature  and  character,  to  the  end 
that  he  might  ascertain  the  precise  facts,  and  have  an  oppor- 
tunity to  correct  the  mistake  and  cure  the  defect,  if  it  was  one 
which  could  be  obviated.     Burgess  v.  Canverse^  2  Curt.  223. 

Two  objects,  says  Judge  Curtis,  were  intended  to  be  accom- 
plished by  the  provision  in  the  act  of  Congress  requiring  such  a 
protest:  1.  To  apprise  the  collector  of  the  objections  enter- 
tained by  the  importer,  before  it  should  be  too  late  to  remove 
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them,  if  capablci  of  being  removed.  2.  To  hold  the  importer  to 
the  objections  which  he  then  contemplated,  and  on  which  he 
really  acted,  and  prevent  him,  or  others  in  his  behalf,  from  seek* 
ing  out  defects  in  the  proceedings,  after  the  business  should  be 
closed,  by  the  payment  of  the  money  into  the  treasury.  Warren 
V.  Feaselee,  2  Curt.  286 ;  Thomson  v.  Maxwell,  2  Blatchf.  392. 

Merchandise  entered  as  silk  ties  was  imported  by  the  plain* 
tiffs  into  the  port  of  New  York,  on  which  the  defendant  exacted 
an  ad  valorem  duty  of  sixty  per  cent,  upon  the  assumption  that 
the  articles  were  properly  classified  as  silk  scarfs.     13  Stat.  210. 

Prompt  objection  to  that  classification  was  made  by  the  plain* 
tiffs ;  and  they  protested  against  the  payment  of  the  liquidated 
duty,  on  the  ground  that  the  goods  imported  and  entered  should 
be  classified  as  ^^  articles  of  wearing-apparel  worn  by  men, 
women,  and  children,"  and  that  they  were  subject  only  to  a 
duty  of  thirty-five  per  cent  ad  valorem^  as  prescribed  by  two 
prior  tariff  acts.     12  id.  186,  656. 

Properly  construed,  their  protest  is  that  the  articles  should 
only  pay  duty  at  thirty-five  per  cent  ad  valorem^  because  the 
articles  imported  were  wearing-apparel  worn  by  men,  women, 
and  children,  and  were  not  scarfs,  nor  ready-made  clothing  in 
fact,  nor  as  known  in  trade  or  commerce. 

Litigation  ensued  in  consequence  of  that  difference  of  opin- 
ion between  the  importers  and  the  officers  of  tlie  govei-nment ; 
but,  when  the  case  came  to  trial,  both  parties  agreed  that  the 
merchandise  imported  should  have  been  classified  as  a  manu- 
factura  of  silk  not  otherwise  provided  for,  under  the  conclud- 
ing clause  of  sect.  8  in  the  act  of  the  30th  of  June,  1864,  and 
that  it  was  dutiable  at  fifty  per  cent  ad  valoreM,  differing  from 
the  theory  of  each  party  as  assumed  at  the  time  of  the  appraise- 
ment and  liquidation  of  the  duties.  13  id.  210.  Still,  the  plain- 
tiffs claimed  to  recover  the  difference  of  ten  per  cent  between  the 
proper  duty  and  the  duty  exacted  by  the  defendant  as  collector; 
and  the  court  below  held  that  they  could  not  do  so  under  their 
protest,  as  they  could  only  be  heard  to  allege  the  objections 
distinctly  and  specifically  stated  in  their  protest,  pursuant  to 
the  requirement  contained  in  the  act  of  Congress.  Judgment 
was  given  for  the  defendant;  and  the  plaintiffs  sued  out  the 
present  writ  of  error,  to  correct  the  ruling  of  the  Circuit  Court. 
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Three  points  were  raled  by  the  Circuit  Court :  1.  That,  an« 
less  the  protest  set  forth  distinctly  and  specifically  the  ground 
of  the  objection  to  the  amount  claimed,  it  fails  to  meet  the 
requirement  of  the  act  of  Congress.  2.  That  the  office  of  the 
protest  is  to  point  out  to  the  officers  of  the  customs  the  precise 
errors  of  fact  or  of  law  which  render  the  exaction  of  the  duty 
unauthorized.  3.  That  the  plaintiffs  are  precluded  from  in- 
sisting that  their  importation  was  a  manufacture  of  silk  not 
otherwise  provided  for,  and  subject  to  a  duty  of  fifty  per  cent 
instead  of  sixty,  when,  by  their  protest,  they  allege  it  to  be 
wearing*apparel,  &c.,  subject  to  a  duty  of  thirty-five  per  cent. 

Satisfactory  reasons  in  support  of  these  conclusions  are  given 
by  the  circuit  judge,  to  which  it  will  be  sufficient  to  refer, 
without  repetition.  Davies  v.  Arthur^  13  Blatchf.  34;  Nor- 
cro$s  V.  Chreeley^  1  Curt.  120. 

Apply  these  principles  to  the  case  before  the  court,  and  it  is 
dear  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 


EOHLSAAT  V.  MXJBPHY. 

1.  The  Joint  rMolotion  of  March  2,  1867  (14  Stat.  571),  repealing  that  portion 
of  tlie  fifth  section  of  tlie  act  approved  June  30,  1864  ( 13  id.  208),  which 
subjected  to  a  duty  of  ten  per  cent  ad  valorem  **  lastings,  mohair  cloth,  silk, 
twist,  or  other  miinufacture  of  cloth,  woven  or  made  in  patterns  of  such 
size,  shape,  and  form,  or  cut  in  such  manner,  as  to  be  fit  for  shoes,  slippers, 
boots,  bootees,  gaiters,  and  biutons  exclusively,  not  combined  with  india- 
rubber,"  did  not  revive  the  provision  in  the  twenty-third  section  of  the  act 
of  March  2, 1861  (12  id.  106),  which  placed  such  articles  on  the  free  list 

1.  PAttems  imported  in  1870,  made  of  cotton  canvas  cut  into  strips  of  the  size 
and  shape  for  slippers,  more  or  less  embroidered  with  worsted  and  silk, 
were  dutiable  under  the  last  paragraph  of  the  sixth  section  of  the  act  of 
June  80,  1861  (13  Stat.  209),  which  imposes  a  duty  of  tliirty-five  per  cent  ad 
vaionm  on  "  manufactures  of  cotton  not  otherwise  provided  for." 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Soathem  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Freeman  J.  Fithian  for  the  plaintifib  in  error. 
The  Solicitor*  General^  contra. 
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Mb.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Repeal  by  implication  of  revenue  and  collection  laws,  except 
when  the  prior  laws  have  been  subjected  to  a  general  statutory 
revision,  are  not  favored  in  legal  decision,  unless  it  appear  that 
the  prior  provision  has  been  re-enacted  in  the  new  regulation^ 
or  that  the  later  act  is  repugnant  to  the  former ;  and  the  Re- 
vised Statutes  provide  in  express  terms  that,  whenever  an  act 
is  repealed  which  repealed  a  former  act,  such  former  act  shall 
not  thereby  be  revived  unless  it  shall  be  expressly  so  provided. 
Rev.  Stat.,  sect.  12,  p.  2. 

Six  invoices  of  merchandise  were  imported  into  the  port  of 
New  York,  designated  as  embroidered  slipper-patterns,  being 
the  ordinary  slipper-patterns  made  of  cotton  canvas  cut  into 
strips  of  the  size  and  shape  for  slippers,  more  or  less  embroid- 
ered with  worsted  and  silk.  Due  entry  of  the  goods  described 
in  the  invoice  was  made  at  the  custom-house  of  the  port ;  and 
enough  appears  to  show  that  the  collector  liquidated  the  duties 
at  thirty-five  per  cent  ad  valorem^  holding  that  the  importations 
were  subject  to  duty  under  the  last  clause  of  sect.  6  of  the  act 
of  June  80, 1864,  as  other  manufactures  of  cotton  not  otherwise 
provided  for,  certain  articles  df  cotton  manufacture  therein 
previously  named  being  declared  subject  to  the  same  rate  of 
duty.  Appeal  to  the  Secretary  of  the  Treasury  and  due  pro- 
test by  the  importers  are  admitted. 

Payment  was  made  by  the  importer  under  protest ;  and  his 
executors  instituted  the  present  action  of  assumpsit  in  the  State 
court,  subsequently  removed  into  the  Circuit  Court,  and  there 
prosecuted,  to  recover  the  excess  of  duty  which,  as  they  allege, 
the  collector  unlawfully  exacted,  and  which  the  importer  was 
compelled  to  pay  to  get  possession  of  his  goods.  Protest  was^ 
made  upon  two  grounds  :  1,  That  the  goods  were  duty  free  under 
the  act  of  March  2, 1861  (12  Stat.  195) ;  or,  2,  that  the  goods 
were  subject  to  a  duty  of  ten  per  cent  ad  valorem  only,  under 
the  act  of  July  14,  1862,  entitled  an  act  increasing  temporarily 
the  duties  on  imports.     Id.  650. 

Instead  of  that,  the  United  States  contended  in  the  court 
below,  and  still  contend,  that  the  decision  of  the  collector,  as 
approved  by  the  Secretary  of  the  Treasury,  is  correct,  and  that 
the  goods  imported  were  subject  to  an  ad  valorem  duty  of  thirty^ 
five  per  cent. 
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Appropriate  issues  being  joined,  the  parties  went  to  trial,  and 
the  verdict  and  judgment  were  for  the  defendant.  Exceptions 
were  taken  by  the  plaintiffs,  and  they  sued  out  the  present  writ 
of  error. 

Questions  of  fact  were  determined  by  the  jury,  and  the  ques- 
tions of  law  presented  for  decision  are  the  same  as  those  raised 
in  the  protest ;  or,  in  other  words,  the  plaintiffs  still  maintain 
the  two  theories  there  set  up :  1.  That  the  goods  impoi*ted  were 
duty  free ;  2.  That,  if  they  were  not  duty  free,  they  were  sub- 
ject only  to  an  0(2  valorem  duty  of  ten  per  cent. 

Import  duties  of  ten  per  cent  ad  valorem  were  imposed  by 
the  act  of  June  30, 1864,  on  lastings,  mohair  cloth,  silk,  twist, 
or  other  manufactures  of  cloth,  woven  or  made  in  patterns  of 
such  size,  shape,  and  form,  or  cut  in  such  manner,  as  to  be  fit 
for  shoes,  slippers,  boots,  bootees,  gaiters,  and  buttons  exclu- 
sively, not  combined  with  india-rubber,  which  duty,  it  will  be 
observed,  is  imposed  upon  the  enumerated  articles  by  name. 

Extensive  lists  of  enumerated  goods  made  of  silk  or  wool,  as 
well  as  of  cotton,  are  also  given  in  the  fifth,  sixth,  and  eighth 
sections  of  the  act,  which  are  made  subject  to  the  duty  or  rate 
of  duty  there  provided.  Manufactures  of  silk,  or  of  which  silk 
is  the  component  material  of  chief  value,  not  otherwise  provided 
for,  are  there  made  subject  to  a  duty  of  fifty  pea:  cent  ad  valorem. 
Provision  is  also  made  that  all  manufactures  of  wool  of  every 
description,  made  wholly  or  in  "part  of  wool,  not  otherwise  pro- 
vided for,  twenty-four  cents  per  pound,  and,  in  addition  thereto, 
forty  per  cent  ad  valorem.  Cotton  goods,  to  a  large  extent, 
are  placed  in  the  enumerated  list ;  but  the  further  provision  is, 
that  all  other  manufactures  of  cotton,  not  otherwise  provided 
for,  shall  be  subject  to  a  duty  of  thirty-five  per  cent  ad  valorem. 

Goods  of  the  kind  imported,  if  made  of  cotton,  were,  beyond 
all  doubt,  when  that  act  went  into  operation,  subject  to  a  duty 
of  ton  per  cent  ad  valorem^  under  the  clause  enumerating  that 
class  of  goods  and  imposing  that  rate  of  duty.     13  id.  208. 

Bates  of  duty  on  these  articles  remained  unchanged  from  that 
time  until  the  passage  of  the  joint  resolution  of  the  2d  of 
March,  1867,  which  repealed  the  paragraph  in  sect.  6  of  the 
act  of  June  30, 1864,  enumerating  the  articles,  and  imposing  a 
duty  of  ten  por  cent  ad  valorem  on  the  same.     Wool  is  also 
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included  in  the  repealing  clause ;  but  that  circumstance  does  not 
diminish  the  effect  of  the  argument,  as  every  article  enumerated 
in  the  paragraph  in  question  is  specifically  named  in  the  repeal- 
ing joint  resolution.     14  id.  611. 

Customs  duties  from  that  date  were  levied  and  collected  on 
all  the  articles  enumerated  in  that  paragraph,  if  manufactured 
of  cotton,  at  the  rate  of  thirty-five  per  cent  ad  valorem ;  the 
ruling  of  the  department  being,  that  the  repe^  of  the  clause 
enumerating  the  articles  left  the  same  dutiable  under  the  clause 
imposing  a  duty  of  thirty-five  per  cent  on  all  manufactures  of 
cotton  not  otherwise  provided  for  in  the  same  act. 

Manufacturers  of  buttons  complained  that  their  business 
could  not  bear  so  high  a  rate  of  duty,  and  Congress,  at  their 
request,  amended  the  joint  resolution  referred  to,  and  took  but- 
tons out  of  its  operation,  the  effect  of  which  was  that  lastings, 
mohair  cloth,  silk,  twist,  or  other  manufactures  of  cloth,  woven 
or  made  in  such  manner  as  to  be  fit  for  buttons  exclusively, 
became  dutiable  under  the  clause  repealed  by  the  before-men- 
tioned joint  resolution,  and  only  at  the  rate  of  ten  per  cent 
ad  valorem. 

Collated  in  this  manner,  these  statutory  regulations  are  as 
plain  in  their  construction  as  any  thing  which  depends  upon  a 
revenue  act  of  Congress  well  can  be.  Cloth  of  the  kind  intended 
for  buttons  is  dutiable  at  ten  per  cent  ad  valorem  ;  but  all  the 
other  articles  of  manufactured  oloth,  woven  or  made  of  cotton, 
in  patterns  of  such  size,  shape,  and  form,  or  cut  in  such  manner, 
as  to  be  fit  for  shoes,  slippers,  bootees,  or  gaiters,  are  dutiable 
under  the  clause  embracing  manufactures  of  cotton  not  other- 
wise provided  for,  at  the  rate  of  thirty-five  per  cent  ad  valorem. 

Attempt  at  one  time  was  made,  as  indicated  in  the  second 
ground  of  the  protest,  to  maintain  the  proposition  that  the 
repeal  by  the  joint  resolution  referred  to,  of  the  enumerating 
paragraph  in  the  act  of  June  30,  1864,  revived  the  same  pro- 
vision in  the  act  of  July  14,  1862,  which  imposed  the  same 
duty  as  the  repealed  pamgraph.  12  id.  550 ;  Butler  v.  Russell^ 
11  Int.  Rev.  Rec.  30. 

Eminent  counsel  urged  the  proposition ;  but  the  court  held 
otherwise,  for  reasons  which  are  entirely  satisfactory.  Nor  is 
it  necessary  to  examine  that  question,  as  the  plaintiffs  in  this 
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case  abandon  that  theory,  and  rest  their  case  entirely  upon  the 
first  ground  assumed  in  the  protest,  —  that  the  goods  imported 
are  exempt  from  duty ;  or,  in  other  words,  that  the  effect  of 
the  joint  resolution  under  consideration  was  to  repeal  the  parar 
graph  in  the  two  prior  acts,  to  wit,  the  act  of  1864  and  the  act 
of  1862,  and  to  revive  the  corresponding  provision  in  the  act  of 
the  2d  of  March,  1861,  which  included  such  goods  in  the  free 
list 

Cases  arise  undoubtedly  where  it  is  properly  held  that  the 
repeal  of  a  repealing  statute  revives  the  old  law ;  but  the  court 
is  of  the  opinion  that  the  rule  in  that  regard  is  inapplicable  to 
the  case  before  the  court,  for  several  reasons,  which  will  more 
fully  appear  from  a  review  of  the  acts  of  Congress  immediately 
preceding  the  act  under  which  the  duties  in  this  case  were 
levied  and  collected. 

Temporary  increase  of  import  duties,  to  the  extent  of  fifty 
per  cent  on  the  rates  authorized  by  law,  was  imposed  on  the 
29th  of  April  next  preceding  the  passage  of  that  act,  by  the 
joint  resolution  of  that  date.  18  Stat.  405.  But  the  events  of 
that  period  required  stable  regulations,  and  it  was  the  evident 
intention  of  Congress,  in  passing  the  act  in  question,  to  effect 
a  permanent  increase  of  duties  to  meet  the  public  exigency ; 
and  they  accomplished  it  in  part  by  diminishing  the  free  list 
and  by  changing  the  basis  of  computation  in  ascertaining  the 
dutiable  value  of  imported  merchandise,  and  by  including  the 
costs  and  charges  in  the  appraisement.  All  prior  acts  upon 
the  subject,  in  force  at  the  time,  to  the  extent  therein  specified, 
were  revised ;  and  it  is  safe  to  affirm  that  the  articles  enumerated 
in  that  act  were  subject  to  no  other  duty  than  that  which  the- 
act  imposed. 

Evidence  to  support  that  proposition  is  found  in  almost  every 
section  of  the  act.  No  reference  to  any  other  act  is  made  for 
that  purpose ;  but  the  twenty-second  section  of  the  act  provider 
that  the  existing  laws  shall  extend  to,  and  be  in  force  for,  the 
collection  of  the  duties  imposed  by  this  act,  for  the  prosecution 
and  punishment  of  all  offences,  and  for  the  recovery,  collection, 
distribution,  and  remission  of  all  fines,  penalties,  and  forfeit- 
ures, as  fully  and  effectually  as  if  every  regulation,  penalty,, 
forfeiture,  provision^  clause,  matter,  and  thing  to  that  effect  ii^ 
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the  existiug  laws  contained  had  been  inserted  in  and  re-enacted 
in  this  act.  Plain  provision  is  also  made  that  ^Hhe  duties  upon 
all  goods,  wares,  and  merchandise  imported  from  foreign  coun- 
tries, not  provided  for  in  this  act,  shall  be  and  remain  as  they 
were  according  to  existing  laws  "  at  the  time  the  joint  resolu- 
tion was  passed  which  temporarily  increased  the  rates  of  duties 
fifty  per  cent.     13  id.  405. 

These  provisions  must  be  taken  in  connection  with  the  re- 
pealing clause  of  the  act ;  and,  when  so  considered,  it  is  clear 
that  Congress  intended  to  make  a  comprehensive  and  complete 
revision  to  the  extent  specified,  of  all  the  antecedent  acts  im- 
posing import  duties.  When  a  revising  statute  covers  the 
whole  subject-matter  of  antecedent  statutes,  the  revising  stat- 
ute virtually  repeals  the  antecedent  enactment,  unless  there  is 
something  in  the  nature  of  the  subject-matter  or  the  revising 
statute  to  indicate  a  contrary  intention.  Davies  et  al.  v.  Fair- 
bairn  et  (d.j  8  How.  636 ;  School  District  v.  Whitehead^  2  Beas. 
290. 

None  of  these  principles  are  controverted  by  the  plaintiffs , 
but  still  they  insist  that  the  joint  resolution  which  repealed 
the  paragraph  in  the  act  of  the  80th  of  June,  1864,  imposing 
the  duty  of  ten  per  cent  ad  valorem  on  the  goods,  had  the  effect 
to  revive  the  provision  in  the  act  of  1861,  which  placed  such 
goods  in  the  free  list. 

Nothing  is  contained  in  the  joint  resolution  expressing  any 
such  intention,  or  to  indicate  that  Congress  did  not  intend 
exactly  what  followed,  in  case  the  antecedent  provision  is  held 
not  to  be  revived.  Congress  has  now  provided  that  whenever 
an  act  is  repealed  which  repealed  a  former  act,  such  former  act 
shall  not  thereby  be  revived,  unless  it  shall  be  expressly  so  pro- 
vided ;  but  that  provision  was  not  in  force  when  the  cause  of 
action  in  this  case  arose,  nor  is  it  referred  to  for  any  other  pur- 
pose than  to  show  that  such  a  conclusion  ought  not  to  be  adopted 
in  a  case  where  it  is  unreasonable  to  suppose  that  Congress 
intended  such  a  result. 

Had  it  been  supposed  that  such  was  the  effect  of  the  joint 
resolution,  the  manufacturers  of  buttons  would  never  have 
applied  for  the  relief  which  was  granted  to  them  by  the  second 
joint  resolution.    Beyond  all  doubt,  they  applied  for  that  relief 
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upon  the  ground  that  their  importationB  were  dutiable  at  thirty- 
five  per  cent  <id  valorem ;  and  it  is  equally  certain  that  Con- 
gress granted  the  relief  upon  the  ground  that  the  second  joint 
resolution  left  the  cloth  which  the  manufacturers  of  buttons 
imported  subject  to  the  duty  of  ten  per  cent  ad  valorem^  as 
imposed  prior  to  the  passage  of  the  first  joint  resolution. 

Public  necessity  demanded  increased  rates  of  import  duties 
when  the  joint  resolution  of  the  29th  of  April,  1864,  was 
passed ;  and  every  one  having  any  knowledge  upon  the  subject 
knows  that  the  act  of  the  30th  of  June  of  that  year  was  enacted 
for  the  express  purpose  of  increasing  the  rates  of  duty  on  for- 
eign importations:  nor  is  it  any  less  certain  that  the  repeal 
of  the  paragraph  in  that  act  rendering  the  goods  of  the  charac- 
ter in  question  dutiable  at  the  rate  of  ten  per  cent  ad  valorem 
was  regarded  by  Congress  and  the  Treasury  Department,  and 
everybody  else  interested  in  the  legislation,  as  a  measure  hav- 
ing the  effect  to  augment  the  rate  of  duty  from  ten  per  cent  ad 
valorem  to  thirty-five  per  cent,  as  the  duties  were  liquidated  in 
this  case. 

Customs  duties  on  such  importations,  except  where  the  arti- 
cle was  woven  or  cut  in  patterns,  so  as  to  be  fit  for  buttons 
exclusively,  were  levied  and  collected  pursuant  to  that  view  of 
the  law  from  the  date  of  the  repeal  of  that  paragraph,  March 
2,  1867,  to  Nov.  15,  1870,  when  the  present  controversy  arose. 
In  the  mean  time,  the  manufacturers  of  cotton  cloth  intended 
for  buttons  complained  that  they  were  oppressed,  and  Con- 
gress passed  the  joint  resolution  to  relieve  their  grievance. 
16  id.  24. 

By  that  resolution,  it  was  provided  that  the  prior  joint  reso- 
lution shall  not  be  considered  to  apply  to  lasting,  mohair  cloth, 
silk,  twist,  or  other  manufactures  of  cloth,  woven  or  made  in 
patterns  of  such  size,  shape,  and  form,  or  cut  in  such  a  manner, 
AS  to  be  fit  for  buttons  exclusively. 

Viewed  in  the  light  of  these  provisions,  it  seems  almost  past 
belief  that  the  attentive  reader  should  have  any  doubt  as  to  the 
intent  of  Congress  or  the  legal  effect  of  the  joint  resolution 
which  repealed  the  enumerating  paragraph  in  the  act  passed  to 
increase  duties  on  imports.     18  id.  208. 

In  the  exposition  of  statutes,  the  established  rule  is  that  the 
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intention  of  the  law-maker  ib  to  be  deduced  from  a  Tiew  of  the 
whole  statute,  and  every  material  part  of  the  same ;  and  where 
there  are  several  statutes  relating  to  the  same  subject,  they  are 
all  to  be  taken  together,  and  one  part  compared  with  another 
in  the  construction  of  any  one  of  the  material  provisions,  be- 
cause, in  the  absence  of  contradictory  or  inconsistent  provisions, 
they  are  supposed  to  have  the  same  object  and  as  pertaining  to 
the  same  system.  Resort  may  be  had  to  every  part  of  a  statute, 
or,  where  there  is  more  than  one  in  pari  materia^  to  the  whole 
system,  for  the  purpose  of  collecting  the  l^slative  intention, 
which  is  the  important  inquiry  in  all  cases  where  provisions  are 
ambiguous  or  inconsistent. 

Rules  and  maxims  of  interpretation  are  ordained  as  aids  in 
discovering  the  true  intent  and  meaning  of  any  particular  enact- 
ment ;  but  the  controlling  rule  of  decision  in  applying  the  stat- 
ute in  any  particular  case  is,  that,  whenever  the  intention  of  the 
legislature  can  be  discovered  from  the  words  employed,  in  view 
of  the  subject-matter  and  the  surrounding  circumstances,  it 
ought  to  prevail,  unless  it  lead  to  absurd  and  irrational  conclu- 
sions, which  should  never  be  imputed  to  the  legislature,  except 
when  the  language  employed  will  admit  of  no  other  significa- 
tion. 

Apply  these  rules  to  the  case  before  the  court,  and  it  is  clear 
that  the  goods  imported  in  this  case  were  subject  to  an  od  vai(h 
rem  duty  of  thirty-five  per  cent,  as  appears  from  the  following 
considerations :  — 

1.  Importations  of  the  kind  were  duty  free  under  the  act  of 
March  2,  1861,  which  placed  ^Mastings,  mohair  cloth,  silk, 
twist,  or  other  manufactures  of  cloth  cut  in  strips  or  patterns 
of  the  usual  size  and  shape  for  shoes,  slippers,  bootees,  gaiters, 
and  buttons  exclusively,  not  combined  with  india-rubber,  in 
the  free  list.     12  id.  195. 

2.  Goods  of  the  kind  were  subject  to  a  duty,  under  the  act  of 
July  14,  1862,  of  ten  per  cent  ac2  valorem^  the  goods  being  de- 
scribed as  follows :  Lasting,  mohair  cloth,  silk,  twist,  or  other 
manufacture  of  cloth,  woven  or  made  in  patterns  of  such  size, 
shape,  and  form,  or  cut  in  such  manner,  as  to  be  fit  for  shoes, 
slippers,  boots,  bootees,  gaiters,  and  buttons  exclusively,  not 
combined  with  india-rubber. 


Oct.  1877.]  KOHLSAAT  V.  MUBPHT.  161 

8.  All  of  the  provisionB  of  those  two  tariff  acts  imposing 
import  duties,  or  prescribing  the  rates  of  such  duties,  were,  to 
the  extent  therein  specified,  revised  by  the  act  of  June  30, 
1864 ;  and  the  provision  there  made  in  respect  to  the  kind  of 
goods  in  question  was  as  follows :  "  Lastings,  mohair  cloth,  silk, 
twist,  or  other  manufacture  of  cloth,  woven  or  made  in  patterns 
of  such  size,  shape,  and  form,  or  cut  in  such  manner,  as  to  be  fit 
for  shoes,  slippers,  boots,  bootees,  gaiters,  and  buttons  exclu- 
sively, not  combined  with  india-rubber,  ten  per  cent  ocZ 
valorem" 

4.  Congress,  March  2,  1867,  repealed  that  paragraph,  as  set 
forth  in  the  last-named  act,  reciting  the  paragraph  in  hcec  verba^ 
adding  therein  the  word  "wool,"  showing  conclusively  that 
Congress  intended  to  repeal  the  entire  paragraph,  which  had 
been  three  times  before  incorporated  into  the  tariff  acts. 

6.  Manufacturers  of  buttons  complained  that  the  effect  of 
the  repeal  was  to  impose  an  ad  valorem  duty  of  thirty-five  per 
cent  on  fabrics  designed  and  used  for  their  manufacture,  and 
insisted  that  it  was  greater  than  their  business  could  bear. 
They  were  heard ;  and  Congress,  having  become  satisfied  that 
their  complaint  was  reasonable,  passed  the  joint  resolution  of 
the  29th  of  March,  1867,  which  provided  that  the  prior  joint 
resolution  repealing  that  paragraph  "  shall  not  be  construed  to 
apply  to  lastings,  mohair  cloth,  silk,  twist,  or  other  manufac- 
tures of  cloth,  woven  or  made  in  patterns  of  such  size,  shape^ 
and  form,  or  cut  in  such  manner,  as  to  be  fit  for  buttons  exclu- 
sively," leaving  it  in  full  operation  as  to  every  other  article  in 
the  paragraph.     15  id.  24 ;  Butler  v.  Russell^  9upra. 

Weighed  in  the  light  of  these  suggestions,  which  are  deduced 
entirely  from  a  comparison  of  the  different  provisions  in  the 
acts  of  Congress  upon  the  same  subject,  it  seems  impossible  to 
deny  that  the  ruling  of  the  circuit  judge  is  correct. 

Other  questions  were  discussed  at  the  bar,  but  they  are  not 
material  to  the  decision  of  the  present  case. 

Jtulgment  cffirmed- 

T0b  Vl.  11 
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Mitchell  v.  United  States. 

Where  the  United  States  chartered  a  Teasel  for  a  "voyage  or  voyages,"  at  a 
stipulated  price  per  diem  for  every  day  when  so  employed,—  Bdd,  that  the 
contract  only  embraced  the  employment  of  the  vessel  when  on  such  voyage  or 
voyages,  and  did  not  extend  to  demurrage. 

Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  Durant  for  the  appellant. 

Wr.  AssiBtant-Attomey-  Q-eneral  Smithy  contra. 

Mr.  Justice  Strong  delivered  fche  opinion  of  the  court. 

By  the  charter-party,  the  United  States  took  to  freight  the 
claimant's  steamer  "  Star  of  the  South,"  lying  in  the  port  of 
New  York,  to  load  at  New  York  or  elsewhere,  and  proceed  on 
a  voyage  thereinafter  mentioned.  The  voyage  was  defined  in 
an  after-part  of  the  charter  to  be  "  to  New  Orleans  and  return." 
It  is  evident,  however,  the  parties  had  in  mind  possibly  more  than 
one  voyage.  It  was  stipulated  that  the  charter  should  go  into 
effect  at  12  o'clock,  M.,  on  the  fourteenth  day  of  September, 
1868,  and  should  continue  in  force  as  long  as  said  vessel  might 
be  required  by  the  United  States  War  Depai-tment ;  that  is,  of 
course,  required  for  the  voyages  for  which  she  was  chartered. 
The  United  States  also  agreed  to  employ  the  vessel  "  for  the 
voyage  or  voyages  aforesaid."  The  only  voyages  before  spoken 
of  were  from  New  York  to  New  Orleans  and  return,  or  from 
New  York  to  some  other  place  of  loading,  thence  to  New  Or- 
leans, and  return  to  New  York.  Under  the  charter,  she  might 
have  been  sent  to  China,  to  load  there,  and  to  proceed  thence 
to  New  Orleans,  returning  to  New  York.  She  made  a  voyage 
from  New  York  to  New  Orleans,  and  returned,  discharging  her 
return  cargo  on  the  13th  of  October,  1863 ;  and,  being  recjuired 
for  a  second  voyage  to  New  Orleans,  she  was  kept  in  continuous 
service  from  the  discharge  of  her  cargo  on  that  day.  She  com- 
pleted her  second  voyage  by  unloading  her  return  cargo  on  the 
22d  of  November,  1863,  at  New  York,  and  from  tliat  time  until 
Nov.  30  of  the  same  year  she  performed  no  service  for  the 
government,  though  she  was  manned  and  equipped  ready  fox 
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service.  On  the  30th  she  was  taken  into  the  service  of  the 
government  again,  under  another  charter-party.  For  the  two 
voyages  from  New  York  to  New  Orleans  and  back  the  claim- 
*  ant  was  paid  the  price  per  day  stipulated  in  the  first  charter- 
party,  up  to  Nov.  22,  1863,  and  he  was  also  paid  the  stipulated 
price  for  the  services  of  the  steamer  from  Nov.  30  to  Dec.  30, 
1863,  apparently  the  time  occupied  by  her  voyage  under  the 
second  charter.  The  claimant  now  demands  the  per  diem  com- 
pensation for  the  time  between  the  22d  of  November,  1863, 
when  the  steamer  completed  her  second  voyage  by  discharging 
her  cargo  at  New  York,  and  the  30th  of  November,  1863,  when 
she  was  again  taken  into  government  service  under  another 
charter-party,  —  a  period  of  eight  days.  The  claim  rests  on  the 
stipulation  in  the  first  charter,  that  the  United  States  would 
pay  for  each  and  every  day  the  vessel  might  be  employed  under 
the  charter  the  sum  of  $450.  That  she  was  not  employed 
by  the  government  during  those  eight  days  is  manifest  from 
the  findings  of  the  Court  of  Claims,  though  she  was  ready  for 
employment.  She  was  chartered  at  first  for  a  voyage  or  voyages. 
The  contract  was  not  a  time  charter,  notwithstanding  the  com- 
pensation was  agreed  to  be  measured  by  the  time  during  which 
she  might  be  employed,  and  the  contract  only  bound  the  char- 
terers to  employ  her  "  on  the  voyage  or  voyages  aforesaid,"  and 
to  pay  therefor  the  stipulated  per  diem  compensation  for  every 
day  she  was  employed ;  that  is,  employed  on  the  voyages. 
There  was  no  provision  for  demurrage. 

It  is  argued,  on  behalf  of  the  claimant,  that  the  contract  was 
to  pay  the  per  diem  compensation  until  the  steamer  was  returned 
to  the  owner,  and  that  she  was  not  so  returned  until  notice  of 
her  delivery  was  given  to  him.  But  we  do  not  so  read  the  con- 
tract. The  government  undertook  to  furnish  fuel  for  her  navi- 
gation until  she  was  returned  to  the  owner  in  New  York ;  but 
they  undertook  to  pay  only  for  the  time  she  was  employed. 
Such  was  the  express  agreement.  Had  it  been  intended  that 
payment  should  be  made  until  the  vessel  was  formally  handed 
over  to  the  owner,  or  notice  given  to  him  of  such  surrender,  the 
words  **  for  each  and  every  day  the  vessel  may  be  employed  " 
would  not  have  been  used.  The  promise  would  have  been  to 
pay  for  each  and  every  day  until  the  vessel  should  be  returned 
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to  the  owner.  In  trath,  she  was  not  taken  out  of  hiB  possession* 
His  officers  and  his  seamen  had  charge  of  her ;  and  the  charterer 
obtained  by  the  contract  only  their  services  in  use  of  the  vesseL 

The  Court  of  Claims  found  that,  after  the  completion  of  the 
first  voyage,  Captain  Stimson,  the  assistant-quartermaster  at 
New  York,  indorsed  on  the  charter-party  the  following  order : 
**  The  services  of  the  above  vessel  being  required  for  a  second 
voyage  to  New  Orleans,  she  is  kept  in  continuous  service  from 
the  date  of  the  discharge  of  her  cargo,  on  the  13th  of  October,' 
1868."  It  is  difficult  to  see  why  this  indorsement  was  made  or 
allowed,  if  the  hiring  was  not  for  a  voyage  or  voyages,  and  if  it 
was  not  so  understood  by  the  parties.  And  when  the  second 
voyage  was  completed,  on  the  22d  of  November,  the  charter- 
party  was  suspended  by  order  of  Stimson ;  and  it  remained  so 
suspended  until  Nov.  30,  when  the  vessel  was  again'  taken  into 
government  service  under  another  charter-party.  If  the  contract 
was  suspended,  the  vessel  ceased  to  be  in  the  control  of  the  gov- 
ernment, and  the  owner  was  at  liberty  to  employ  her  at  his  will. 
And  if  during  the  period  of  suspension  she  was  not  out  of  gov- 
ernment service,  it  would  be  incorrect  to  say  she  was  again 
taken  into  that  service.  The  quartermaster  had  no  power  to 
control  suspended  vessels. 

Without  saying  more,  it  is  enough  for  this  case  that  the 
charter  was  for  a  voyage  or  voyages ;  that  the  engagement  of 
the  United  States  was  to  employ  the  vessel  on  the  voyage  or 
voyages,  and  to  pay  for  each  day  she  might  be  employed.  Dur- 
ing the  eight  days  for  which  compensation  is  now  claimed  she 
was  not  thus  employed,  and  consequently  there  is  no  liability 
resting  on  the  government. 

The  judgment  of  the  Court  of  Claims  dismissing  the  claim- 
ant's petition  will  be  affinned ;  and  it  is 

So  ordered 
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Watbb  ai^d  Mining  Company  v.  Bugbey. 

L  The  act  of  March  3, 1863  (10  Stat.  244),  granted  for  school  purposes  to  Cali 
fomia  the  public  lands  within  sections  16  and  36  in  each  congressional 
township  in  that  State,  except  so  much  of  them  whereon  an  actual  settle- 
ment had  been  made  before  they  were  surveyed,  and  the  settler  claimed 
the  right  of  pre-emption  within  three  months  after  the  return  of  the  plate 
of  the  surreys  to  the  local  land-oflSce.  If  he  failed  to  make  good  his  claim, 
the  title  to  the  land  embraced  by  his  settlement  vested  in  the  State  as  of  the 
date  of  the  completion  of  the  surveys.  -^ 

%  In  this  case,  the  title  of  the  State  to  the  demanded  premises,  being  part  of  a 
school  section,  having  become  absolute  May  19, 1866,  a  mining  company 
could,  under  the  act  of  July  26,  1866  (14  Stat  253),  acquhre  no  right  to 


Ebbob  to  the  Supreme  Court  of  the  State  of  Califomia. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  SheUabarger  and  Mr.  J.  M.  Wilson  for  the  plain- 
tiff in  error. 

Mr.  Aaron  A.  Sargent^  contra. 

Mb.  Chief  Justicb  Watfe  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  ejectment,  brought  by  Bugbey,  the 
defendant  in  error,  against  the  Natoma  Water  and  Mining 
Company,  the  plaintiff  in  error,  to  recover  possession  of  a  part  of 
the  south  half  of  section  16,  township  10  north,  of  range  8  east. 
Mount  Diablo  base  and  meridian,  in  the  State  of  Califomia. 
He  claimed  title  by  grant  from  the  State,  and  the  company 
under  the  act  of  Congress  of  March  3,  1853,  "  to  provide  f oi 
the  survey  of  public  lands  in  California,  the  granting  of  pre- 
emption  rights  therein,  and  for  other  purposes"  (10  Stat.  244), 
and  the  act  of  July  29, 1866,  '^  granting  the  right  of  way  to  ditch 
and  canal  owners  over  the  public  lands,  and  for  other  purposes  *' 
(14  Stat.  251). 

The  decision  of  the  Supreme  Court  of  Califomia  having  been 
against  the  title  set  up  by  the  company,  this  writ  of  error  wan 
brought.  The  facts  affecting  the  Federal  question  in  the  case 
are  as  follows :  — 

In  1851,  the  company  commenced  the  construction  of  a  canal 
upon  the  unoccupied  and  unsurveyed  public  lands  of  the  United 


166  Water  &  Mining  Co.  v.  Bugbet^  [Sup,  Ci 

States,  for  the  purpose  of  supplying  water  to  miners  and  others. 
This  canal  was  completed,  at  large  expense,  in  April,  1853,  and 
the  premises  in  controversy  are  included  within  its  limits.  By 
the  act  of  March  8, 1853  (10  Stat.  244),  Congress  provided  for  the 
survey  of  the  public  lands  of  California,  and  granted  sections 
16  and  36  to  the  State,  for  school  purposes.  By  sect.  7  of  this 
act,  it  was  provided, "  that  where  any  settlement,  by  the  erection 
of  a  dwelling-house,  or  the  cultivation  of  any  portion  of  the 
land,  shall  be  made  on  the  sixteenth  and  thirty-sixth  sections, 
before  the  sam^  shall  be  surveyed,  .  .  .  other  land  shall  be 
selected  by  the  proper  authorities  of  the  State,  in  lieu  thereof, 
agreeably  to  the  provisions  of  the  act  of  Congress  approved 
May  20, 1826,  .  .  .'*    4  Stat.  179. 

The  survey  of  the  lands  in  controversy  was  completed  May 
19,  1866,  and  the  plats  deposited  in  the  United  States  land- 
office  for  the  district,  June  16,  1866.  At  that  time,  Bugbey 
was  an  actual  settler  upon  the  legal  subdivision  of  the  section 
16  in  which  the  premises  are  situated,  and  had  thereon  a 
dwelling-house,  and  agricultural  and  other  improvements.  He 
made  no  claim  under  the  pre-emption  laws  of  the  United  States. 
Other  persons  were  also  in  possession  of  other  portions  of  the 
section.  The  act  of  1853  required  (sect.  C)  that,  "  where  un- 
surveyed  lands  are  claimed  by  pre-emption,  the  usual  notice  of 
such  claim  shall  be  filed  within  three  months  after  the  return 
of  the  plats  of  the  surveys  to  the  land-offices."  On  the  28th  of 
September,  1866,  the  register  of  the  United  States  land-office 
certified  to  the  State  land-office  that  no  claim  had  been  filed  to 
this  section  16,  except  the  pre-emption  of  one  Hancock,  which 
was  afterwards  abandoned. 

Sect.  9  of  the  act  of  July  26,  1866  (14  Stat.  258)  is  as 
follows :  — 

"  That  whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agiicultural,  manufacturing,  or  other  purposes, 
have  vested  and  accrued,  and  the  same  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  the  decisions  of  the  courts, 
the  possessors  and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same ;  and  the  right  of  way  for  the  construction 
of  ditches  and  canals,  for  the  purposes  aforesaid,  is  hereby  acknowl 
edged  and  confirmed :  .  •  . " 
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The  company  has  brought  itself  within  the  provisions  of  this 
section,  if  at  the  time  of  the  passage  of  the  act  the  United 
Sta>tes  held  title  to  the  lands. 

On  the  22d  of  April,  1867,  Bugbey  purchased  the  portion 
of  the  section  on  which  the  premises  in  controversy  are  situ- 
ated from  the  State  of  California,  and  took  a  patent.  The 
company  does  not  in  any  manner  connect  itself  with  this  title, 
or  with  that  of  any  other  occupant  of  the  section  previous  to 
the  survey. 

In  Sherman  v.  Buich  (93  U.  S.  209),  it  was  decided  that  the 
State  of  California  took  no  title  to  sections  16  and  36,  under  the 
act  of  1853,  as  against  an  actual  settler  before  the  survey,  claim- 
ing the  benefit  of  the  pre-emption  laws,  who  perfected  his  claim 
by  a  patent  from  the  United  States.  In  such  a  case,  the  State 
must  look  for  its  indemnity  to  the  provisions  of  sect.  7  of  the 
9U!t.  As  against  all  the  world,  except  the  pre-emption  settler, 
the  title  of  the  United  States  passed  to  the  State  upon  the 
eompletion  of  the  surveys;  and  if  the  settler  failed  to  assert, 
his  claim,  or  to  make  it  good,  the  rights  of  the  State  became 
absolute.  The  language  of  the  court  is  (p.  214) :  "  These 
things  [settlement  and  improvement  under  the  law]  being 
found  to  exist  when  the  survey  ascertained  their  location 
on  a  school  section,  the  claim  of  the  State  to  that  particu- 
lar piece  of  land  was  at  an  end ;  and  it  being  shown  in  the 
proper  mode  to  the  proper  officer  of  the  United  States,  the 
right  of  the  State  to  the  land  was  gone,  and  in  lieu  of  it  she 
had  acquired  the  right  to  select  other  land,  agreeably  to  the 
act  of  1826." 

In  that  case,  the  controversy  was  between  the  settler,  who 
had  perfected  his  title  from  the  United  States,  and  a  purchaser 
from  the  State.  Here  the  company  does  not  claim  under  the  set- 
tler's title,  but  seeks  by  means  of  it  to  defeat  that  of  the  State, 
and  thus  leave  the  land  in  a  condition  to  be  operated  upon  by  the 
act  of  July  26.  The  settler,  however,  was  under  no  obligation 
to  assert  his  claim,  and  he  having  abandoned  it,  the  title  of  the 
State  became  absolute  as  of  May  19, 1866,  when  the  surveys 
were  completed.  The  case  stands,  therefore,  as  if  at  that  date 
the  United  States  had  parted  with  all  interest  in  and  control 
ov^r  the  property.     As  the  act  of  July  26  was  not  passed  until 
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after  that  time,  it  follows  that  it  could  not  operate  open  this 
land  in  fayor  of  the  oompany. 

This  disposes  of  the  only  Federal  question  in  the  record. 

Judgment  cffirmed. 


Brawley  v.  United  States. 

1.  Where  a  contract  is  made  to  sell  or  famish  certain  goods  identified  bj  refer- 
ence to  independent  circumstances,  such  as  an  entire  lot  deposited  in  a  oer* 
tain  warehouse,  or  all  that  may  be  manufactured  bj  the  vendor  in  a  certain 
establishment,  or  that  may  be  shipped  by  his  agent  or  correspondent  in 
certain  vessels,  and  the  quantity  is  named,  with  the  qualification  of  "  about^" 
or  ''  more  or  less,"  or  words  of  like  import,  the  contract  applies  to  the  spe- 
cifle  lot,  and  the  naming  of  the  quantity  is  regarded  not  as  in  the  nature  of 
a  warranty,  but  only  as  an  estimate  of  the  probable  amount,  in  reference  to 
which  good  faith  is  all  that  is  required  of  the  party  making  it 

a.  Bat  where  no  such  independent  circumstances  are  referred  to,  and  the  en- 
gagement is  to  furnish  goods  of  a  certain  quality  or  character  to  a  certain 
amount,  the  quantity  specified  is  material,  and  governs  the  contract. 

8L  If,  however,  the  qualifying  words,  "  about,"  "  more  or  less,"  and  the  like,  are 
supplemented  by  other  stipulations  or  conditions  which  give  them  a  broader 
scope  or  a  more  extensive  significancy,  then  the  contract  is  to  be  governed 
by  such  added  stipulations  or  conditions. 

4i  F^vious  and  contemporary  transactions  and  facts  may  be  very  properly  taken 
into  consideration  to  ascertain  the  subject-matter  of  a  contract,  and  the  sense 
in  which  the  parties  may  have  used  particular  terms,  but  not  to  alter  or 
modify  the  plain  language  which  they  have  used. 

Ai  Accordingly,  where  an  agreement  was  entered  into  between  the  United  States 
and  a  contractor,  whereby  the  latter  undertook  to  deliver  at  the  post  of 
Fort  Pembina  eight  hundred  and  eighty  cords  of  wood  "  more  or  less,  as 
thai!  be  determined  to  be  necessary  by  the  post-commander  for  the  regular 
•apply,  in  accordance  with  army  regulations,  of  the  troops  and  employ^ 
of  the  garrison  of  said  post,  for  the  fiscal  year  beginning  July  1,  1871," 
and  the  pos^commander,  as  soon  as  the  contract  came  to  his  knowledge, 
and  within  four  days  after  it  was  signed,  notified  the  contractor  that  but 
forty  cords  of  wood  would  be  required  thereon,  and  forbade  his  hauling 
any  more  to  the  government  yard,  —  Held,  that  the  United  States  was 
not  liable  to  the  contractor  for  a^y  number  of  cords  beyond  the  forty 
delivered. 

Appeal  from  the  Court  of  Claims. 

This  is  a  petition  by  Brawley  to  reooTer  the  amount  of 
eight  hundred  and  forty  cords  of  wood,  at  $8.99  per  cord. 
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which  the  claimant  alleges  that  he  was  prepared  and  ready 
to  furnish,  nnder  a  contract  entered  into  by  the  claimant  with 
Lieutenant-Colonel  Holabird,  Deputy  Quartermaster-General 
United  States  Army,  in  May,  1871.  The  principal  article,  and 
that  on  which  the  present  controTcrsy  arises,  was  in  the  follow- 
ing words :  — 

**  I.  That  the  said  Daniel  F.  Brawley,  his  heirs,  assignees,  admin 
istrators,  and  executors,  shall  sell,  furnish,  and  deliver,  cut  and  split 
in  lengths  of  four  (4)  feet,  duly  piled  or  corded  under  the  direction 
and  supervision  of  the  post-quartermaster,  within  the  enclosure  of 
the  post  of  Fort  Pembina,  Dakota  Territory,  eight  hundred  and  eighty 
(880)  cords  of  sound,  of  first  quality,  of  merchantable  oak  wood, 
more  or  less,  as  shall  be  determined  to  be  necessary,  by  the  post* 
xx>mmander,  for  the  regular  supply,  in  accordance  with  army  regula- 
tions, of  the  troops  and  employes  of  the  garrison  of  said  post,  for  the 
fiscal  year  beginning  July  1, 1871,  and  ending  June  30,  1872.  The 
delivery  of  eight  hundred  and  eighty  (880)  cords  to  be  completed 
on  or  before  Jan.  1, 1872 ;  but  any  additional  number  of  cords  of 
wood  that  may  be  required  over  and  above  that  amount  may  be 
delivered  from  time  to  time,  regulated  by  the  proper  military  au- 
thorities, based  upon  the  actual  necessities  of  the  troops  for  the 
period  above  mentioned ;  provided,  that  if  the  wood  be  less  than 
tour  (4)  feet  in  length,  due  allowance  shall  be  made  for  such  short- 
age by  an  increased  quantity,  the  cubical  contents  of  the  wood  being 
measured  in  all  cases.  Delivery  on  this  contract  to  begin  on  or 
before  July  15, 1871,  unless  the  time  be  extended  by  the  command- 
ing officer  of  the  post." 

It  appears  by  the  findings  of  the  Court  of  Claims  that  said 
HX>ntract  was  entered  into  in  pursuance  of  an  estimate  made 
by  the  proper  officer  of  the  quartermaster's  department,  and 
after  an  advertisement  for  proposals,  upon  which  the  claimant 
made  a  bid  which  was  accepted,  ^-  the  quantity  named  being 
eight  hundred  and  eighty  cords  of  wood  or  more.  The  bids 
were  opened  April  15,  1871.  The  contract  was  awarded  to 
the  claimant  May  6, 1871,  but,  although  dated  on  that  day,  it 
was  not  executed  until  about  the  14th  of  June.  About  the 
18th  of  the  latter  month,  the  post-commander  of  Fort  Pembina 
first  learned  of  it,  and  informed  the  claimant  that  but  forty 
•OQids  of  wood  would  be  required  thereon,  and  forbade  his  haul- 
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ing  any  more  to  the  government  yard.  On  the  Ist  of  July, 
written  notice  was  given  to  him  to  the  same  effect. 

But  '^  before  the  contract  was  signed,  the  claimant  had  cut 
the  eight  hundred  and  eighty  cords  of  wood,  had  taken  ten  ox- 
teams,  with  teamsters,  wood-haulers,  and  supplies  from  Saint 
Cloud  and  Sauk  Centre,  Minnesota,  a  distance  of  three  hundred 
and  sixty  miles,  to  Pembina,  for  the  purpose  of  hauling  tlie 
wood ;  and  fifty-five  cords  thereof  had  been  hauled  to  the  fort 
by  permission,  and  with  the  understanding  that  the  claimant 
assumed  all  risk  regarding  the  acceptance  of  the  same.  And 
twenty  cords  more  were  hauled  there  by  him,  upon  the  same 
understanding,  before  he  received  any  notice  that  only  forty 
cords  would  be  received  on  the  contract.  Subsequently  he 
hauled  eight  hundred  cords  to  within  about  twenty-five  rods  of 
the  fort,  and  left  the  same  on  the  land  of  Mr.  My  rick,  because 
the  wood,  if  left  in  the  forest  where  it  was  cut,  was  in  danger 
of  being  destroyed  by  the  fires  which  annually  run  through  that 
region. 

"  Forty  cords  of  wood  only  were  received  and  accepted  by  the 
post-commander,  and  for  that  the  claimant  has  been  paid  accord- 
ing to  the  contract. 

^*  The  balance  of  the  wood  cut  and  hauled  by  the  claimant  re- 
mained where  it  was  deposited  by  him  until  the  autumn  oi 
1873,  when  it  was  sold  by  said  Myrick  to  one  Stiles,  a  govern- 
ment contractor,  for  $3.62^  a  cord. 

"  The  post  of  Fort  Pembina  did  not  in  fact  need  for  the  fiscal 
year  commencing  July  1,  1871,  more  than  the  forty  cords  of 
wood  which  were  accepted  by  the  defendant." 

The  Court  of  Claims  dismissed  the  petition,  and  the  claimant 
appealed. 

Mr.  John  B.  Sanborn  for  the  appellant. 

The  negotiations  between  the  parties  preceding  the  execution 
of  the  contract  should  be  considered  in  connection  with  it,  in 
order  to  ascertain  their  precise  intention  at  the  time  of  making 
it.  1  Greenl.  Evid.,  p.  128,  sect.  8;  id.,  pp.  129,  130,  and  au- 
thorities cited;  Robinson  v.  Fiske^  25  Me.  401;  Higgins  v. 
Waagalt,  84  id.  305;  Metcalf  v.  Taylor,  86  id.  28;  Wil%m  v. 
Troup,  2  Cow.  (N.  Y.)  196. 

In  a  contract  of  this  character,  a  specific  quantity,  if  not 
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designed  to  be  furnished,  should  not  be  mentioned.  Fair  deal- 
ing prohibits  it ;  and  the  United  States,  above  all  others,  should 
deal  openly  and  fairly. 

Where  the  words  "  more  or  less  "  are  used  in  an  executory 
contract  in  connection  with  a  definite  quantity,  the  law  gives 
them  only  such  force  as  may  be  necessary  to  relieve  the  par 
ties  from  the  precise  quantity.  A  fixed  quantity,  with  these 
words  added  in  such  a  contract,  can  in  no  case  have  the  force 
of  the  words,  "  so  much  as  may  be  required."  Benj.  Sales, 
669-571,  and  authorities  cited. 

All  contracts  for  supplies  for  the  army  are  required  by  law 
to  be  made  on  estimates,  and  hence  for  specific  quantities. 

The  Solicitor'  General^  contra^  cited  Grant  v.  United  Statet, 
7  Wall.  331 ;  Gwillim  v.  Daniell,  2  Cromp.,  M.  &  R.  61 ;  ffay- 
ward  V.  Scovgall^  3  Camp.  68  ;  Pembroke  Iron  Co.  v.  Parsons 
5  Gray  (Mass.),  689 ;  Bobinson  v.  Noble's  Adm'rs,  8  Pet.  181 
Lobenstein  v.  United  States,  91  U.  S.  824. 

Mb.  Justiob  Bradley,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

From  an  examination  of  the  authorities,  it  seems  to  us  that 
the  general  rules  which  must  govern  this  case  may  be  expressed 
as  follows :  — 

Where  a  contract  is  made  to  sell  or  furnish  certain  goods 
identified  by  reference  to  independent  circumstances,  such  as 
an  entire  lot  deposited  in  a  certain  warehouse,  or  all  that  may 
be  manufactured  by  the  vendor  in  a  certain  establishment,  or 
that  may  be  shipped  by  his  agent  or  correspondent  in  certain 
vessels,  and  the  quantity  is  named  with  the  qualification  of 
"  about,"  or  "  more  or  less,"  or  words  of  like  import,  the  con 
tract  applies  to  the  specific  lot ;  and  the  naming  of  the  quantity 
is  not  regarded  as  in  the  nature  of  a  warranty,  but  only  as  an 
estimate  of  the  probable  amount,  in  reference  to  which  good 
faith  is  all  that  is  required  of  the  party  making  it.  In  such 
cases,  the  governing  rule  is  somewhat  analogous  to  that  which 
is  applied  in  the  description  of  lands,  where  natural  boundaries 
and  monuments  control  courses  and  distances  and  estimates  of 
quantity. 

But  when  no  such  independent  circumstances  are  referred  to, 
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and  the  engagement  is  to  famish  goods  of  a  certain  quality  ot 
character  to  a  certain  amount,  the  quantity  specified  is  material, 
and  governs  the  contract.  The  addition  of  the  qualifying 
words,  "  about,"  "  more  or  less,"  and  the  like,  in  such  cases,  is 
only  for  the  purpose  of  providing  against  accidental  variations 
arising  from  slight  and  unimportant  excesses  or  deficiencies  in 
number,  measure,  or  weight. 

If,  however,  the  qualifying  words  are  supplemented  by  other 
stipulations  or  conditions  which  give  them  a  broader  scope  or 
a  more  extensive  significancy,  then  the  contract  is  to  be  gov- 
erned by  such  added  stipulations  or  conditions.  As,  if  it  be 
agreed  to  furnish  so  many  bushels  of  wheat,  more  or  less,  ac- 
cording to  what  the  party  receiving  it  shall  require  for  the  use 
of  his  mill,  then  the  contract  is  not  governed  by  the  quantity 
named,  nor  by  that  quantity  with  slight  and  unimportant  varia- 
tions, but  by  what  the  receiving  party  shall  require  for  the  use 
of  his  mill ;  and  the  variation  from  the  quantity  named  will 
depend  upon  his  discretion  and  requirements,  so  long  as  he  acts 
in  good  faith.  So  where  a  manufacturer  contracts  to  deliver 
at  a  certain  price  all  the  articles  he  shall  make  in  his  factory 
for  the  space  of  two  years,  ''  say  a  thousand  to  twelve  hundred 
gallons  of  naphtha  per  mouth,"  the  designation  of  quantity  is 
qualified  not  only  by  the  indeterminate  word  "  say,"  but  by  the 
fair  discretion  or  ability  of  the  manufacturer,  always  provided 
he  acts  in  good  faith.  This  was  the  precise  decision  in  Ghoil- 
lim  V.  Danielle  2  Cromp.,  M .  &  R.  61,  where  Lord  Abinger 
says :  ^^  The  agreement  is  simply  this,  that  the  plaintiff  under 
takes  to  accept  all  the  naphtha  that  the  defendant  may  happen 
to  manufacture  within  the  period  of  two  years.  The  words, '  say 
from  one  thousand  to  twelve  hundred  gallons  [per  month],*  are 
not  shown  to  mean  that  the  defendant  undertook,  at  all  events, 
that  the  quantity  manufactured  should  amount  to  so  much.  If 
by  fraud  the  defendant  manufactured  less  than  he  ought  to 
have  done,  the  breach  should  have  been  shaped  accordingly. 
Here  it  does  not  appear  that,  in  the  ordinary  course  of  his 
manufacture,  the  defendant  ought  to  have  produced  a  larger 
quantity  than  he  has  done ;  and  we  cannot,  therefore,  say  that 
he  has  broken  his  contract." 

We  think  that  there  is  manifest  reason  in  this  decision,  and 
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that  the  present  case  is  within  it.  The  contract  was  not  for  the 
delivery  of  any  particular  lot,  or  any  particular  quantity,  but  to 
deliver  at  the  post  of  Fort  Pembina  eight  hundred  and  eighty 
cords  of  wood,  ^'  more  or  less,  as  shall  be  determined  to  be  neces- 
sary by  the  post-commander  for  the  regular  supply,  in  accordance 
with  army  regulations,  of  the  troops  and  employes  of  the  garrison 
of  said  post,  for  the  fiscal  year  beginning  July  1, 1871."  These 
are  the  determinative  words  of  the  contract,  and  the  quantity 
designated,  eight  hundred  and  eighty  cords,  is  to  be  regarded 
merely  as  an  estimate  of  what  the  officer  making  the  contract 
at  the  time  supposed  might  be  required.  The  substantial  en- 
gagement was  to  furnish  what  should  be  determined  to  be 
necessary  by  the  post-commander  for  the  regular  supply  for 
the  year,  in  accordance  with  army  regulations.  The  post-com- 
mander, as  soon  as  he  learned  of  the  contract,  and  within  four 
days  after  it  was  signed,  informed  the  claimant  that  but  forty 
cords  of  wood  would  be  required  thereon,  and  forbid  his  hauling 
any  more  to  the  government  yard.  About  a  fortnight  later,  on 
the  1st  of  July,  1871,  written  notice  to  the  same  effect  was 
served  on  the  claimant,  signed  by  the  post-commander.  And 
the  Court  of  Claims  finds,  as  a  fact,  that  the  post  of  Fort  Pem- 
bina did  not  need  for  tlie  fiscal  year  in  question  more  than  the 
forty  cords  of  wood  which  were  accepted  by  the  defendants ;  thus 
precluding  any  plea  that,  in  fixing  and  determining  the  amount 
required,  the  post-commander  was  actuated  by  any  want  of  good 
faith. 

Reference  is  made  to  the  previous  negotiations  which  led  to 
the  making  of  the  contract,  the  bid  of  the  claimant,  the  fact 
that  the  contract  was  awarded  to  him  on  his  bid  as  early  as 
May,  and  that,  on  the  faith  and  expectation  that  the  quantity 
named  would  be  wanted,  he  had  cut  the  eight  hundred  and 
eighty  cords  of  wood  before  the  contract  was  signed. 

All  this  is  irrelevant  matter.  The  written  contract  merged  all 
previous  negotiations,  and  is  presumed,  in  law,  to  express  the  final 
understanding  of  the  parties.  If  the  contract  did  not  expi-ess 
the  true  agreement,  it  was  the  claimant's  folly  to  have  signed 
it.  The  court  cannot  be  governed  by  any  such  outside  consid- 
erations. Previous  and  contemporary  transactions  and  facts 
may  be  very  properly  taken  into  consideration  to  ascertain  the 
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subject-matter  of  a  contract,  and  the  sense  in  which  the  parties 
may  have  used  particular  terms,  but  not  to  alter  or  modify 
the  plain  language  which  they  have  used. 

Judgment  affirmed. 


Ferguson  v.  McLaughlin. 

Under  sect.  6  of  the  act  of  Mu-ch  3, 1863  (10  Stat.  244),  a  settler  upon  unsur- 
Tejcd  public  lands  in  California  has  no  valid  claim  to  preempt  a  quarter- 
section,  or  any  part  thereof  included  in  his  settlement,  unless  it  appears  by 
the  government  surveys,  when  the  same  are  made  and  filed  in  the  local  land- 
office,  that  his  dwelling-house  was  on  that  quarter-section. 

Erbob  to  the  Supreme  Court  of  the  State  of  California. 

Mr.  J.  A.  Moultrie  for  the  defendant  in  error. 
There  was  no  opposing  counsel. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  case  before  us  was  originally  an  action  to  recover  pos- 
session of  land,  brought  in  the  proper  court  of  the  State  of 
California. 

The  plaintiff  proved  a  patent  from  the  United  States  to  the 
Western  Pacific  Railroad  Company,  and  a  conveyance  by  said 
company  to  him  of  the  land  in  dispute.  In  conformity  to  the 
practice  in  the  courts  of  California,  the  defendant,  Ferguson, 
filed  an  answer  in  the  nature  of  a  cross-bill  in  equity,  which 
alleged  that  while  plaintiff  had  the  apparent  legal  title,  he 
held  it,  or  should  be  decreed  to  hold  it,  for  the  benefit  of  the 
defendant.  The  ground  of  this  equitable  right,  briefly  stated, 
is,  that  the  defendant  had  made  a  valid  claim  to  the  land 
under  the  pre-emption  laws  before  the  inception  of  plaintiff's 
title,  and  that  although  this  matter  had  been  contested  before 
the  officers  of  the  Land  Department,  and  they  had  decided  in 
favor  of  the  Western  Pacific  Railroad  Company,  yet  that  deci- 
sion was  erroneous  in  law  and  in  fact ;  and  he  prayed  the  court 
to  decree  him  that  relief  which  he  was  in  equity  entitled  to. 

The  case  was  submitted  to  the  court,  whose  findings  of  fact 
are  in  the  record,  and  whose  judgment  in  favor  of  the  plaintiff 
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in  the  court  below  was  a£5rmed  by  the  Supreme  Court  of  the 
State. 

This  writ  of  error  brings  before  us  the  question  whether,  on 
the  facts  so  found,  the  defendant  below,  the  plaintiff  here,  is 
entitled  to  be  declared  the  equitable  owner  of  the  land  for 
which  the  other  party  recovered  judgment. 

There  is  not  the  slightest  evidence  of  fraud  or  of  any  mistake 
of  fact  in  the  proceedings  before  the  Land  Department.  There 
is  very  little  evidence  of  what  did  take  place  there,  and  espe- 
cially of  what  was  proved  there. 

But  there  is  in  the  findings  of  the  court  a  statement  that  his 
chiim  was  rejected  by  the  land-office  on  two  grounds ;  namely, 
1,  That  his  residence  was  not  on  any  part  of  the  congressional 
subdivision  to  which  this  land  belonged ;  and,  2,  that  he  had 
sold  part  of  the  land  for  which  he  had  filed  his  original  pre- 
emption claim. 

The  act  of  Congress  of  1853,  providing  for  the  survey,  pre- 
emption, and  sale  of  the  public  lands  in  California,  which  was 
before  this  court  in  Sherman  v.  Bxiick  (93  U.  S.  209),  declares 
that  all  those  lands,  with  certain  exceptions  not  pertinent  to 
this  case,  shall,  whether  surveyed  or  unsurveyed,  be  subject  to 
the  pre-emption  law  of  the  4th  of  September,  1841,  with  all 
the  exceptions,  conditions,  and  limitations  therein  contained. 
One  of  those  limitations  is,  that  the  person  claiming  the  right 
of  pre-emption  to  any  part  of  the  public  land  must  have  erected 
a  dwelling-house  and  made  an  improvement  thereon,  and  that 
the  congressional  subdivision  for  which  claim  is  made  must 
include  the  claimant's  residence.  It  is  true  that  under  that 
law  no  valid  settlement  could  be  made  until  after  the  land  had 
been  surveyed,  and  the  party  could  know  just  where  he  was 
making  his  residence,  with  reference  to  the  congressional  sub- 
division which  he  proposed  to  claim;  while  under  the  act  of 
1853  he  could  settle  before  the  surveys,  and  make  his  claim 
after  they  had  been  made  and  filed  in  the  local  office.  The 
officers  of  the  Land  Department  have,  however,  held  that, 
when  he  comes  before  tliem  finally  to  assert  his  claim,  he 
could  not  establish  a  valid  claim  for  any  quarter-section,  or 
any  ]«art  of  a  quarter-section,  unless  his  dwelling-house,  his 
-actual  residence,  was  on  some  part  of  that  quarter-section.     In 
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this  construction  of  the  act  of  1853  we  concur,  and  it  is  fatal 
to  the  case  of  plaintiff  in  error.  And  this  question  of  law  is 
the  only  one  of  which  this  court  can  have  jurisdiction  in  the 
present  case. 

It  appears  very  clearly  by  the  facts  found  that  Ferguson's 
original  claim  or  settlement  of  about  one  hundred  and  fifty 
acres  is  subdivided  by  the  township  line  which  runs  between 
townships  six  and  seven  south,  of  range  one  west,  of  the  Mount 
Diablo  meridian,  and  that  about  thirty  acres,  including  his 
residence,  fell  within  the  latter.  He  afterwards  secured  a  title 
to  this  as  a  settler  on  land  granted  to  the  town  of  Santa  Clara 
by  act  of  Congress,  which  act  provided  that  the  grant  should 
inure  to  the  benefit  of  those  who  were  actual  settlers  on  any 
part  of  it. 

As  we  have  already  said,  the  land-office  held  that  this  fact 
was  fatal  to  his  right  of  pre-emption  in  any  portion  of  township 
6,  though  it  adjoined  his  land  in  the  other  township,  and  was 
part  of  his  improvement. 

We  see  no  error  in  that  construction  of  the  law,  and  none  in 
the  judgment  of  the  Supreme  Court  of  California. 

Judgment  affirmed. 


Williams  v.  Beuffy. 

L  The  CoDfeder&te  States  was  an  illegal  organization,  within  the  proTision  of 
the  Constitution  of  the  United  States  prohibiting  any  treaty,  alliance,  or 
confederation  of  one  State  with  another;  whatever  efficacy,  therefore,  its 
enactments  possessed  in  any  State  entering  into  that  organization  must  be 
attributed  to  the  sanction  given  to  them  by  that  State. 

8.  Any  enactment,  from  whatever  source  origuiating,  to  which  a  State  giyes  the 
force  of  law,  is  a  statute  of  the  State,  within  the  meaning  of  the  act  regu- 
lating the  appellate  jurisdiction  of  this  court  over  the  judgments  and  decrees 
of  the  State  courts. 

IL  An  enactment  of  the  Confederate  States,  enforced  as  a  law  of  one  of  the  States 
composing  that  confederation,  sequestrating  a  debt  owing  by  one  of  its  dti- 
sens  to  a  citizen  of  a  loyal  State  as  an  alien  enemy,  is  void,  because  it  im- 
pairs the  obligation  of  the  contract,  and  discriminates  against  citizens  of 
another  State.  The  constitutional  provision  prohibiting  a  State  from  pass- 
faig  a  law  impahring  the  obligation  of  contracts  equaUy  prohibits  a  State 
from  enforcing  as  a  law  an  enactment  of  that  character,  from  whatever 
•omoe  originating. 
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4  When  a  rebellion  becomes  organized,  and  attains  snch  proportions  as  to  be 

able  to  put  a  formidable  military  force  in  the  field,  it  is  usual  for  the  estab- 
lished govemment  to  concede  to  it  some  belligerent  rights ;  but  to  what 
extent  thej  shall  be  accorded  to  the  insurgents  depends  upon  the  considera- 
tions of  justice,  humanity,  and  policy  controlling  the  gOYemment. 

5  The  concession  of  belligerent  rights  to  the  Confederate  government  sanctioned 

no  hostile  legislation  against  the  citizens  of  the  loyal  States. 

d  Where  property  held  by  parties  in  the  insurgent  States,  as  trustees  or  bailees 
of  loyal  citizens,  was  forcibly  taken  from  them,  they  may  in  some  instances 
be  released  from  liability,  their  release  in  such  cases  depending  upon  the 
same  principles  which  control  in  ordinary  cases  of  violence  by  an  unlawful 
combination  too  powerful  to  be  successfully  resisted ;  but  debts  due  such 
citizens,  not  being  tangible  things  subject  to  seizure  and  removal,  are  nol 
extinguished,  by  reason  of  the  debtor's  coerced  payment  of  equivalent 
sums  to  an  unlawful  combination.  They  can  only  be  satisfied  when  pai^. 
to  the  creditors  to  whom  they  are  due,  or  to  others  by  direction  of  lawful 
authority. 

7  I>e  facto  governments  of  two  kinds  considered :  (1.)  Such  as  exists  after  it  haa 
expelled  the  regularly  constituted  authorities  from  the  seats  of  power  and 
the  public  offices,  and  established  its  own  functionaries  in  their  places,  so  as 
to  represent  in  fact  the  sovereignty  of  the  nation.  As  far  as  other  nations 
are  concerned,  such  a  govemment  is  treated  as  in  most  respects  possessing 
rightful  authority ;  its  contracts  and  treaties  are  usually  enforced ;  its  acqui- 
sitions are  retained ;  its  legislation  is  in  general  recognized ;  and  the  rights 
acquired  under  it  are,  with  few  exceptions,  respected  after  the  restoration 
of  the  authorities  which  were  expelled.  (2.)  Such  as  exists  where  a  por- 
tion of  the  mhabitants  of  a  country  have  separated  themselves  from  thn 
parent  State  and  established  an  independent  govemment.  The  validity  of 
its  acts,  both  against  the  parent  State  and  the  citizens  or  subjects  thereof, 
depends  entirely  upon  its  ultimate  success ;  if  it  fail  to  establish  itself  per- 
manently, all  such  acts  perish  with  it;  if  it  succeed  and  become  recognized, 
its  acts  from  the  commencement  of  its  existence  are  upheld  as  those  of  an 
independent  nation. 

8L  The  Confederate  government  was  distinguished  from  each  kind  of  such  de 
facto  governments.  Whatever  de  facto  character  may  be  ascribed  to  it  con- 
sists solely  in  the  fact  that  for  nearly  four  years  it  maintained  a  contest 
with  the  United  States,  and  exercised  dominion  over  a  large  extent  of  ter- 
ritory. Whilst  it  existed,  it  was  simply  the  military  representative  of  the 
insurrection  against  the  authority  of  the  United  States ;  when  its  military 
forces  were  overthrown,  it  utterly  perished,  and  with  it  all  its  enactments. 

0.  The  legislative  acts  of  the  several  States  stand  on  different  grounds;  and,  so 
far  as  they  did  not  impair  or  tend  to  impair  the  supremacy  of  the  national 
authority,  or  the  just  rights  of  citizens  under  the  Constitution,  they  are,  In 
general,  to  be  treated  as  valid  and  binding. 

Ebrob  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia. 

This  was  an  action  of  assumpsit  for  certain  goods  sold  by 
the  plaintifb  in  March,  1861,  to  George  Bruffy,  since  deceased, 
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brought  against  the  administrator  of  his  estate  in  the  Circuit 
Court  of  Rockingham  County,  Virginia.  The  plaintiffs  at  the 
time  of  the  sale  were  and  still  are  residents  of  the  State  of 
Pennsylvania ;  and  the  deceased  was  then,  and  until  his  death, 
which  occurred  during  the  war,  continued  to  be,  a  resident  of 
the  State  of  Virginia. 

The  defendant  pleaded  the  general  issue,  and  two  special 
pleas,  in  one  of  which  he  averred,  in  substance,  that  Pennsyl- 
vania was  one  of  the  United  States,  and  that  Virginia  was  one 
of  the  States  which  had  formed  a  confederation  known  as  the 
Confederate  States ;  that  from  some  time  in  1861  until  some 
time  in  1865  the  government  of  the  United  States  was  at 
war  with  the  government  of  the  Confederate  States ;  that  on 
the  80th  of  August,  1861,  the  Confederate  States  enacted  a  law 
sequestrating  the  lands,  tenements,  goods,  chattels,  rights,  and 
credits  within  the  Confederate  States,  and  every  right  and  interest 
therein,  held  by  or  for  any  alien  enemy  since  the  21st  of  May, 
1861,  excepting  such  debts  as  may  have  been  paid  into  the 
treasury  of  one  of  the  Confederate  States  prior  to  the  passage 
of  the  law,  and  making  it  the  duty  of  every  attorney,  agent, 
former  partner,  trustee,  or  other  person  holding  or  controlling 
any  such  property  or  interest,  to  inform  the  receiver  of  the 
Confederate  States  of  the  fact,  and  to  render  an  account  thereof, 
and,  so  far  as  practicable,  to  place  the  same  in  the  hands  of  the 
receiver,  and  declaring  that  thereafter  such  person  should  be 
acquitted  of  all  responsibility  for  the  property  thus  turned  over, 
and  that  any  person  failing  to  give  the  information  mentioned 
should  be  deemed  guilty  of  a  high  misdemeanor ;  that  on  the 
1st  of  January,  1862,  this  law  being  in  force,  the  defendant's 
intestate  paid  over  to  the  receiver  of  the  Confederate  States 
the  amount  claimed  by  the  plaintiffs,  and  that  by  virtue  of 
such  payment  he  is  discharged  from  the  debt.  The  second 
special  plea  is  substantially  like  the  first,  with  the  further 
averment  that  the  debt  due  to  the  plaintiffs  was  sequestrated 
by  the  decree  of  a  Confederate  district  court  in  Virginia,  upon 
the  petition  of  the  receiver,  who  afterwards  collected  it  with 
interest. 

The  plaintiffs  demurred  to  these  pleas;  but  the  demurrers 
were  overruled.     The  case  was  then  submitted  to  the  court 
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upon  certain  depositions  and  an  agreed  statement  of  facts. 
They  established  the  sale  and  delivery  of  the  goods,  the  resi* 
dence  of  the  plaintiffs  and  of  the  deceased  during  the  war,  and 
the  payment  by  the  latter  of  the  debt  in  suit  to  the  sequestrator 
of  the  Confederate  government  under  a  judgment  of  a  Confed- 
erate district  coui-t.  The  court  below  gave  judgment  for  the 
defendant ;  and  the  subsequent  application  of  the  plaintiffs  to 
the  Supreme  Court  of  Appeals  for  a  supersedeas  was  denied, 
that  court  being  of  opinion  that  the  judgment  was  plainly  right. 
Such  a  denial  is  deemed  equivalent  to  an  affirmance  of  the 
judgment,  so  far  as  to  authorize  a  writ  of  error  from  this  court 
to  the  Court  of  Appeals. 

Mr.  Timothy  0.  Howe  and  Mr.  Enoch  Totten  for  the  plain- 
tiffs in  error. 

1.  In  the  decision  in  this  cause  there  was  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  exercised  under, 
Virginia,  on  the  ground  that  it  was  repugnant  to  the  Consti- 
tution of  the  United  States,  and  the  decision  was  in  favor  of 
such  validity.  If  she  had  not  'violated  the  Constitution  by 
entering  into  an  "  agreement  or  compact "  with  other  States, 
the  debtor  of  the  plaintiffs  would  not  have  been  within  the 
so-called  Confederacy.  The  efficacy  of  the  sequestration  law, 
so  far  as  it  operated  upon  their  rights  and  privileges,  was 
imparted  to  it  by  Virginia,  through  her  unlawful  acts  and 
combinations  with  other  States. 

2.  The  decision  below  was  adverse  to  the  title,  right,  privi- 
lege, and  immunity  under  the  Constitution  of  the  United  States, 
which  the  plaintiffs  specially  claimed. 

The  Constitution  declares  that  '^  the  citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
in  the  several  States ; "  and  that  '*  no  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law ; 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

As  citizens  of  Pennsylvania,  the  plaintiffs,  under  these  pro- 
visions, had  a  right  to  pass  through  or  reside  in  Virginia ;  to 
take,  hold,  and  dispose  of  property  within  her  borders;   to 
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institute  and  maintain  actions  in  her  courts,  and  to  have  the 
same  rules  of  law  enforced  in  the  determination  of  them  as 
would  govern  in  suits  between  her  citizens.  Corfield  v.  CaryeU^ 
4  Wash.  871 ;  Ward  v.  Maryland,  12  Wall.  418.  They  were 
entitled  to  every  privilege  or  immunity  allowed  to  her  most 
favored  class  of  citizens.  Te7in.  v.  AmhroBe,  1  Meigs,  831 ;  Paul 
V.  Virginia,  8  Wall.  168;  Slaughter-House  Cases,  16  id.  75. 
The  courts  of  Virginia,  in  a  suit  between  her  own  citizens, 
could  not  have  recognized  as  valid  the  defence  set  up  below. 
This  confiscation  law  which  she  enforced  applies  exclusively 
^*  to  alien  enemies,"  or,  in  other  words,  to  citizens  of  the  loyal 
States,  and  there  can  be  no  question  that  it  impaired  the  obli- 
gation of  this  contract,  and  withheld  from  these  plaintiffs  the 
privileges  and  immunities  to  which  they  were  undoubtedly 
entitled. 

Mr.  Henry  W.  Gamett  and  Mr.  Thomas  J.  Miller  for  the  de- 
fendant in  error. 

1.  This  court  has  no  jurisdiction.  No  question  arose  touch- 
ing the  validity  of  a  statute  of  any  State,  or  of  an  authority 
exercised  under -it.  "The  Confederate  States  of  America," 
so  called,  was  an  entirely  different  thing  from  the  State  of 
Virginia.  Nor  was  there  a  decision  against  any  title,  right, 
privilege,  or  immunity,  claimed  under  the  Constitution,  or  any 
treaty,  statute  of,  or  commission  held  or  authority  exercised 
under,  the  United  States. 

If,  on  other  grounds,  the  judgment  below  impaired  or  failed 
to  give  effect  to  the  contract  sued  on,  there  is  no  authority  here 
to  review  it.     Knox  v.  Exchange  Bank,  12  Wall.  379. 

2.  The  Confederate  government  was  a  government  in  fact, 
exercising  supreme  authority  over  the  people  of  the  States  com- 
posing it,  and  its  acts  controlling  their  conduct  must  be  their 
legal  vindication.  The  accepted  writers  on  public  law  estab- 
lish these  propositions. 

(a.)  That  a  de  facto  government,  enjoying  belligerent  rights, 
has  control  over  the  territory  it  holds,  and  its  laws  are  bind- 
ing on  all  persons  residing  within  its  actual  jurisdiction,  in 
connection  with  all  things  situate  there  or  owing  to  an  alien 
enemy. 

(hS)  That  the  test  of  such  de  facto  government  is  the  num 
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ber  of  the  population  adhering  to  it ;  the  armies  it  organizes 
in  the  field ;  the  power  it  manifests  in  its  resistance  to  the 
enemy ;  the  facts  recognized  or  repudiated  by  the  enemy,  such 
as  interchanging  prisoners  of  war,  establishing  blockades,  &c. 

We  refer  to  the  conclusions  of  law  as  contained  in  Wheaton^s 
International  Treatise,  p.  23,  Dana's  note,  on  the  recognition  of 
belligerency.  The  Confederate  goyemment  did  comprehend, 
IB  its  influence  and  authority,  every  thing  constituting  belliger- 
ency, and  the  de  facto  power  entitling  it  to  such  rights  as  grow 
out  of  this  condition  of  civil  war.  Mauran  v.  Insurance  Com- 
pany^ 6  Wall.  1 ;  ThoriTigton  v.  Smithy  8  id.  1. 

If  the  belligerent  government  enacts  a  law  of  confiscation  or 
sequestration,  and  a  debt  is  paid  under  its  authority,  the  alien 
creditor  can  never  hold  the  debtor  to  a  second  liability.  The 
debt  is  extinguished  just  as  if  it  had  been  paid  to  the  creditor. 
Ware  v.  Hylton,  3  Dall.  227 ;  Vattel,  c.  8,  pp.  8,  138,  c.  9, 
sect.  161 ;  Brown  v.  United  States^  8  Cranch,  126,  129 ;  Kent 
Com.  1,  59;  Halleck,  865 ;  Woolsey,  118. 

The  right  of  the  government  to  confiscate  and  sequestrate 
does  not  depend  upon  its  being  de  Jure.  If  it  be  de  facto^ 
and  possessed  of  belligerent  rights,  nothing  more  is  required. 
It  is  not  the  party,  but  the  individual,  who  lives  within  its  ter- 
ritory ;  and  he  is  relieved,  because  it  was  not  possible  for  him 
legally  to  avoid  the  payment  of  the  debt  to  a  power  which 
he  could  not  resist.  It  has  been  deemed  better  for  society 
that  an  alien  enemy  should  lose  his  debt,  than  that  his  debtor 
should  be  made  twice  to  pay  what  he  once  has  paid,  accord- 
ing to  the  established  rules  of  war  and  of  nations.  The 
government  de  facto  may  fail  to  be  a  government  de  jure^ 
but  the  individual  who  holds  the  property  of  another  may 
rightfully  surrender  it  at  the  demands  and  coercion  of  that 
government. 

We  respectfully  refer  to  the  elaborate  argument  of  Mr. 
Green,  in  the  case  of  KeppeVs  Administrators  v.  Petersburg 
Railroad  Co.  (Chase's  Decisions,  pp.  174-203),  and  to  Prize 
Cases  (2  Black,  635);  Tlunington  v.  Smithy  supra^  and  to 
Vattel,  p.  425;  Wheaton,  sect.  296;  and  to  Halleck,  on  the 
rights  of  belligerents,  and  the  authorit}'  of  de  facto  govern* 
ments. 
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Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  question  for  our  determination  arises  upon  the  special 
pleas,  and  relates  to  the  sufficiency  of  the  facts  therein  set  forth 
as  a  defence ;  that  is,  to  the  effect  of  the  sequestration  of  the 
debt  by  the  Confederate  government  as  a  bar  to  the  action. 

There  is,  however,  a  preliminary  question  to  be  considered. 
It  is  contended  by  the  defendant  that  the  record  presents  no 
ground  for  the  exercise  of  our  appellate  jurisdiction.  The 
second  section  of  the  amendatory  judiciary  act  of  1867,  as 
given  in  the  Revised  Statutes,  provides  for  a  review  by  this 
court  of  the  final  judgment  or  decree  of  the  highest  court  of 
a  State  in  which  a  decision  could  be  had,  in  three  classes  of 
cases. 

1st,  Where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity. 

2d,  Where  is  drawn  in  question  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any  State,  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  their  validity  ; 
and, 

3d,  Where  any  title,  right,  privilege,  or  immunity  is  claimed 
under  the  Constitution,  or  any  treaty  or  statute  of,  or  commis- 
sion held  or  authority  exercised  under,  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege,  or  immunity 
specially  set  up  or  claimed  by  either  party  under  such  Consti- 
tution, treaty,  statute,  commission,  or  authority. 

It  is  upon  the  last  two  clauses  that  the  jurisdiction  of  the 
court  is  asserted  by  the  plaintiffs ;  and  we  are  of  opinion  that 
it  can  be  maintained  upon  both  of  them.  The  pleas  aver  that  a 
confederation  was  formed  by  Virginia  and  other  States,  called 
the  Confederate  States  of  America,  and  that  under  a  law  of  this 
confederation,  enforced  in  Virginia,  the  debt  due  to  the  plain- 
tiffs was  sequestrated.  Now,  the  Constitution  of  the  United 
States  prohibits  any  treaty,  alliance,  or  confederation  by  one 
State  with  another.  The  organization  whose  enactment  is 
pleaded  cannot,  therefore,  be  regarded  in  this  court  as  having 
any  legal  existence.  It  follows  that  whatever  efficacy  the  en- 
actment possessed  in  Virginia  must  be  attributed  to  the  sanction 
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given  to  it  by  that  State.  Any  enactment^  from  whatever 
source  originating,  to  which  a  State  gives  the  force  of  law  is  a 
statute  of  the  State,  within  the  meaning  of  the  clause  cited 
relating  to  the  jurisdiction  of  this  court.  It  would  be  a  narrow 
construction  to  limit  the  term  to  such  enactments  as  have  gone 
through  various  stages  of  consideration  by  the  legislature. 
There  may  be  many  acts  authorized  by  the  constitution  of  a 
State,  or  by  the  convention  that  framed  it,  which  have  not  been 
submitted  to  the  consideration  of  its  legislature,  yet  have  all 
the  efficacy  of  laws.  By  the  only  authority  which  can  be 
recognized  as  having  any  legal  existence,  that  is,  the  State  of 
Virginia,  this  act  of  the  unauthorized  confederation  was  en- 
forced as  a  law  of  the  Commonwealth.  Its  validity  was  drawn 
in  question  on  the  ground  that  it  was  repugnant  to  the  Consti- 
tution of  the  United  States;  and  the  decision  of  the  court  below 
was  in  favor  of  its  validity.  Its  repugnancy  was  asserted  in 
this,  that  it  impaired  the  obligation  of  the  contract  between  the 
plaintiffs  and  the  deceased,  and  undertook  to  release  the  latter 
from  liability,  contrary  to  the  express  prohibition  of  that  instru- 
ment; and  also  in  this,  that  it  discriminated  against  the  plain- 
tiffs as  citizens  of  a  loyal  State,  and  refused  to  them  the  same 
privileges  accorded  to  the  citizens  of  Virginia,  contrary  to  the 
provision  declaring  that  ^Hhe  citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  States."  This  provision  has  been  held,  in  repeated  ad- 
judications of  this  court,  to  prohibit  discriminating  legislation 
by  one  State  against  the  citizens  of  another  State,  and  to  secure 
to  them  the  equal  protection  of  its  laws,  and  the  same  freedom 
possessed  by  its  own  citizens  in  the  acquisition  and  enjoyment 
of  propei-ty.  Corfield  v.  Coryell^  4  Wash.  C.  C.  371 ;  Ward  v* 
Maryland^  12  Wall.  418 ;  Paul  v.  Virginia,  8  id.  168.  The 
enactment  of  the  confederation  which  by  the  assent  of  Virginia 
was  enforced  as  a  law  in  that  Commonwealth,  and  which  is  now 
invoked  by  the  defendant,  not  only  impaired,  but  attempted  to 
destroy,  the  obligation  of  the  contract  of  the  deceased  with  the 
plaintiffs;  and  it  discriminated  against  them  as  citizens  of  a 
State  that  maintained  its  allegiance  to  the  Union.  The  demur- 
rers to  the  special  pleas  raised  these  objections.  The  decision 
made  involved  the  upholding  of  the  Confederate  enactment  and 


184  Williams  v.  Bbcppy.  [Sap.  Ot 

the  denial  of  tne  immunity  claimed  by  the  plaintiffs.  It  could 
not  have  been  made  without  passing  upon  both  of  these  points. 
It  is  sufficient  to  give  this  court  jurisdiction  that,  though  not  in 
terms  specially  stated  in  the  pleadings,  they  were  necessarily 
inyolved  in  the  decision,  and  that  without  their  consideration 
the  judgment  would  not  have  been  rendered.  We  have  no 
doubt  of  our  jurisdiction,  and  we  proceed,  therefore,  to  the 
merits  of  the  case. 

Treating  the  Confederate  enactment  as  a  law  of  the  State  which 
we  can  consider,  there  can  be  no  doubt  of  its  invalidity.  The 
constitutional  provision  prohibiting  a  State  from  pasnng  a  law 
impairing  the  obligation  of  contracts,  equally  prohibits  a  State 
from  enforcing  as  a  law  an  enactment  of  that  character,  from 
whatever  source  originating.  And  the  constitutional  provision 
securing  to  the  citizens  of  each  State  the  privileges  and  immu- 
nities of  citizens  in  the  several  States  could  not  have  a  more 
fitting  application  than  in  condemning  as  utterly  void  the  act 
under  consideration  here,  which  Virginia  enforced  as  a  law  of 
that  Commonwealth ;  treating  the  plaintiffs  as  alien  enemies 
because  of  their  loyalty  to  the  Union,  and  decreeing  for  that 
reason  a  sequestration  of  debts  due  to  them  by  its  citizens. 

The  defendant,  however,  takes  the  ground  that  the  enactment 
of  the  Confederate  States  is  that  of  an  independent  nation,  and 
must  be  so  treated  in  this  case.  His  contention  is  substantially 
this:  that  the  Confederate  government,  from  April,  1861,  until 
it  was  overthrown  in  1866,  was  a  government  de  facto^  com- 
plete in  all  its  parts,  exercising  jurisdiction  over  a  well-defined 
territory,  which  included  that  portion  of  Virginia  where  the 
deceased  resided,  and  as  such  de  facto  government  it  engaged  in 
war  with  the  United  States;  and  possessed,  and  was  justified 
in  exercising  within  its  territorial  limits,  all  the  rights  of  war 
which  belonged  to  an  independent  nation,  and,  among  them, 
that  of  confiscating  debts  due  by  its  citizens  to  its  enemies. 

In  support  of  this  position,  reference  is  made  to  numerous 
instances  of  de  facto  governments  which  have  existed  in  Eng- 
land and  in  other  parts  of  Europe  and  in  America;  to  the 
doctrines  of  jurists  and  writers  on  public  law  respecting  the 
powers  of  such  governments,  and  the  validity  accorded  to  their 
acts ;  to  the  opinion  of  this  coui*t  in  Thorington  v.  Smith  and  in 
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the  Prize  Coies  ;  to  the  concession  of  belligerent  rights  to  the 
Confederate  government ;  and  to  the  action  of  the  States  during 
our  own  reyolutionary  war  and  the  period  immediately  follow- 
ing it. 

We  do  not  question  the  doctrines  of  public  law  which  have 
been  invoked,  nor  their  application  in  proper  cases ;  but  it  will 
be  found,  upon  examination,  that  there  is  an  essential  difference 
between  the  government  of  the  Confederate  States  and  those 
de  *filkto  governments.  The  latter  are  of  two  kinds.  One  of 
them  is  such  as  exists  after  it  has  expelled  the  regularly  con- 
stituted authorities  from  the  seats  of  power  and  the  public 
offices,  and  established  its  own  functionaries  in  their  places,  so 
as  to  represent  in  fact  the  sovereignty  of  the  nation.  Such'was 
the  government  of  England  under  the  Commonwealth  estab* 
lished  ilpon  the  execution  of  the  king  and  the  overthrow  of  the 
loyalists.  As  far  as  other  nations  are  concerned,  such  a  govern- 
ment is  treated  as  in  most  respects  possessing  rightful  authority ; 
its  contracts  and  treaties  are  usually  enforced ;  its  acquisitions 
are  retained ;  its  legislation  is  in  general  recognized ;  and  the 
rights  acquired  under  it  are,  with  few  exceptions,  respected 
after  the  restoration  of  the  authorities  which  were  expelled. 
All  that  counsel  say  of  de  facto  governments  is  justly  said  of  a 
government  of  this  kind.  But  the  Confederate  government  was 
not  of  this  kind.  It  never  represented  the  nation,  it  never  ex- 
pelled the  public  authorities  from  the  country,  it  never  entered 
into  any  treaties,  nor  was  it  ever  recognized  as  that  of  an  inde- 
pendent power.  It  collected  an  immense  military  force,  and 
temporarily  expelled  the  authorities  of  the  United  States  from 
the  territory  over  which  it  exercised  an  usurped  dominion:  but 
in  that  expulsion  the  United  States  never  acquiesced ;  on  the 
contrary,  they  immediately  resorted  to  similar  force  to  regain 
possession  of  that  territory  and  re-establish  their  authority, 
and  they  continued  to  use  such  force  until  they  succeeded.  It 
would  be  useless  to  comment  upon  the  striking  contrast  between 
a  government  of  this  nature,  which,  with  all  its  military  strength, 
never  had  undisputed  possession  of  power  for  a  single  day,  and 
a  government  like  that  of  the  Commonwealth  of  England  under 
Parliament  or  Cromwell. 

The  other  kind  of  de  facto  governments,  to  which  the  doc- 
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trines  cited  relate,  is  such  as  exists  where  a  portion  of  the 
inhabitants  of  a  country  have  separated  themselves  from  the 
parent  State  and  established  an  independent  government. 
The  validity  of  its  acts,  both  against  the  parent  State  and  its 
citizens  or  subjects,  depends  entirely  upon  its  ultimate  success. 
If  it  fail  to  establish  itself  permanently,  all  such  acts  perish 
with  it.  If  it  succeed,  and  become  recognized,  its  acts  from  the 
conmiencement  of  its  existence  are  upheld  as  those  of  an  inde* 
pendent  nation.  Such  was  the  case  of  the  State  govenuM^ts 
under  the  old  confederation  on  their  separation  from  the  British 
crown.  Having  made  good  their  declaration  of  independence, 
every  thing  they  did  from  that  date  was  as  valid  as  if  their 
independence  had  been  at  once  acknowledged.  Confiscations, 
therefore,  of  enemy's  property  made  by  them  were  sustained  as  if 
made  by  an  independent  nation.  But  if  they  had  failed  in  secur- 
ing their  independence,  and  the  authority  of  the  King  had  been 
re-established  in  this  country,  no  one  would  contend  that  their 
acts  against  him,  or  his  loyal  subjects,  could  have  been  upheld 
as  resting  upon  any  legal  foundation. 

No  case  has  been  cited  in  argument,  and  we  think  none  can 
be  found,  in  which  the  acts  of  a  portion  of  a  State  unsuccess- 
fully attempting  to  establish  a  separate  revolutionary  govern- 
ment have  been  sustained  as  a  matter  of  legal  right.  As  justly 
observed  by  the  late  Chief  Justice  in  Shortridge  ^  Co.  v. 
Macon^  decided  at  the  circuit,  and,  in  all  material  respects,  like 
the  one  at  bar,  ^'  Those  who  engage  in  rebellion  must  con- 
sider the  consequences.  If  they  succeed,  rebellion  becomes 
revolution,  and  the  new  government  will  justify  its  founders. 
If  they  fail,  all  their  acts  hostile  to  the  rightful  government  are 
violations  of  law,  and  originate  no  rights  which  can  be  recog- 
nized by  the  courts  of  the  nation  whose  authority  and  existence 
have  been  alike  assailed."     Chase's  Decisions,  136. 

When  a  rebellion  becomes  organized,  and  attains  such  pro- 
portions as  to  be  able  to  put  a  formidable  military  force  in  the 
field,  it  is  usual  for  the  established  government  to  concede  to  it 
some  belligerent  rights.  This  concession  is  made  in  the  inter- 
ests of  humanity,  to  prevent  the  cruelties  which  would  inevi- 
tably follow  mutual  reprisals  and  retaliations.  But  belligerent 
rights,  as  the  terms  import,  are  rights  which  exist  only  during 
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war ;  and  to  what  extent  they  shall  be  accorded  to  insurgents 
depends  upon  the  considerations  of  justice,  humanity,  and 
policy  controlling  the  government.  The  rule  stated  by  Vattel, 
that  the  justice  of  the  cause  between  two  enemies  being  by  the 
law  of  nations  reputed  to  be  equal,  whatsoever  is  permitted  to 
the  one  in  virtue  of  war  is  also  permitted  to  the  other,  applies 
only  to  cases  of  regular  war  between  independent  nations.  It 
has  no  application  to  the  case  of  a  war  between  an  established 
government,  and  insurgents  seeking  to  withdraw  themselves 
from  its  jurisdiction  or  to  overthrow  its  authority.  Halleck's 
Inter.  Law,  c.  14,  sect.  9.  The  concession  made  to  the  Con- 
federate government  in  its  military  character  was  shown  in  the 
treatment  of  captives  as  prisoners  of  war,  the  exchange  of 
prisoners,  the  recognition  of  flags  of  truce,  the  release  of  offi- 
cers on  parole,  and  other  arrangements  having  a  tendency  to 
mitigate  the  evils  of  the  contest.  The  concession  placed  its 
soldiers  and  military  officers  in  its  service  on  the  footing  of 
those  engaged  in  lawful  war,  and  exempted  them  from  liability 
for  acts  of  legitimate  warfare.  But  it  conferred  no  further 
immunity  or  any  other  rights.  It  in  no  respect  condoned  acts 
against  the  government  not  committed  by  armed  force  in  the 
military  service  of  the  rebellious  organization ;  it  sanctioned 
no  hostile  legislation ;  it  gave  validity  to  no  contracts  for  mili- 
tary stores ;  and  it  impaired  in  no  respect  the  rights  of  loyal 
citizens  as  they  had  existed  at  the  commencement  of  hostili- 
ties. Parties  residing  in  the  insurrectionary  territory,  having 
property  in  their  possession  as  trustees  or  bailees  of  loyal 
citizens,  may  in  some  instances  have  had  such  property  taken 
from  them  by  force ;  and  in  that  event  they  may  perhaps  be 
released  from  liability.  Their  release  will  depend  upon  the 
same  principles  which  control  in  ordinary  cases  of  violence 
by  an  unlawful  combination  too  powerful  to  be  successfully 
resisted. 

But,  debts  not  being  tangible  things  subject  to  physical  seiz- 
ure and  removal,  the  debtors  cannot  claim  release  from  liability 
to  their  creditors  by  reason  of  the  coerced  payment  of  equiva- 
lent sums  to  an  unlawful  combination.  The  debts  can  only  be 
satisfied  when  paid  to  the  creditors  to  whom  they  are  due,  or 
to  others  by  direction  of  lawful  authority.     Any  sum  which 
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the  unlawful  combination  may  have  compelled  the  debtors  to 
pay  to  its  agents  on  account  of  debts  to  loyal  citizens  cannot 
have  any  effect  upon  their  obligations :  they  remain  subsisting 
and  unimpaired.  The  concession  of  belligerent  rights  to  the 
rebellious  organization  yielded  nothing  to  its  pretensions  of 
legality.  If  it  had  succeeded  in  its  contest,  it  would  have  pro- 
tected the  debtor  from  further  claim  for  the  debt ;  but,  as  it 
failed,  the  creditor  may  have  recourse  to  the  courts  of  the 
country  as  prior  to  the  rebellion.  It  would  be  a  strange  thing 
if  the  nation,  after  succeeding  in  suppressing  the  rebellion  and 
re-establishing  its  authority  over  the  insurrectionary  district, 
should,  by  any  of  its  tribunals,  recognize  as  valid  the  attempt 
of  the  rebellious  organization  to  confiscate  a  debt  due  to  a  loyal 
citizen  as  a  penalty  for  his  loyalty.  Such  a  thing  would  be 
unprecedented  in  the  history  of  unsuccessful  rebellions,  and 
would  rest  upon  no  just  principle. 

The  immense  power  exercised  by  the  government  of  the 
Confederate  States  for  nearly  four  years,  the  territory  over 
vehich  it  extended,  the  vast  resources  it  wielded,  and  the  mill- 
ions who  acknowledged  its  authority,  present  an  imposing 
spectacle  well  fitted  to  mislead  the  mind  in  considering  the 
legal  character  of  that  organisation.  It  claimed  to  represent 
an  independent  nation  and  to  possess  sovereign  powers ;  and  aa 
such  to  displace  the  jurisdiction  and  authority  of  the  United 
States  from  nearly  half  of  their  territory,  and,  instead  of  their 
laws,  to  substitute  and  enforce  those  of  its  own  enactment. 
Its  pretensions  being  resisted,  they  were  submitted  to  the  arbit- 
rament of  war.  In  that  contest  the  Confederacy  failed ;  and 
in  its  failure  its  pretensions  were  dissipated,  its  armies  scat- 
tered, and  the  whole  fabric  of  its  government  broken  in  pieces. 
The  very  property  it  had  amassed  passed  to  the  nation.  The 
United  States,  during  the  whole  contest,  never  for  one  moment 
renounced  their  claim  to  supreme  jurisdiction  over  the  whole 
country,  and  to  the  allegiance  of  every  citizen  of  the  republic. 
They  never  acknowledged  in  any  form,  or  through  any  of  their 
departments,  the  lawfulness  of  the  rebellious  organization  or 
the  validity  of  any  of  its  acts,  except  so  far  as  such  acknowl- 
edgment may  have  arisen  from  conceding  to  its  armed  forces 
in  the  conduc  t  of  the  war  the  standing  and  rights  of  those 
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engaged  in  lawf al  warfare.  They  never  recognized  its  asserted 
power  of  rightful  legislation. 

There  is  nothing  in  the  language  used  in  Tharington  y.  Smith 
(8  Wall.  1)  which  conflicts  with  these  views.  In  that  case, 
the  Confederate  government  is  characterized  as  one  of  para- 
mount force,  and  classed  among  the  governments  of  which  the 
one  maintained  by  Great  Britain  in  Castine,  from  September, 
1814,  to  the  treaty  of  peace  in  1815,  and  the  one  maintained 
by  the  United  States  in  Tampico,  during  our  war  with  Mexico, 
are  examples.  Whilst  the  British  retained  possession  of  Cas- 
tine, the  inhabitants  were  held  to  be  subject  to  such  laws  as 
the  British  government  chose  to  recognize  and  impose.  Whilst 
the  United  States  retained  possession  of  Tampico,  it  was  held 
that  it  must  be  regarded  and  respected  as  their  territory.  The 
Confederate  government,  the  court  observed,  differed  from 
these  temporary  governments  in  the  circumstance  that  its 
authority  did  not  originate  in  lawful  acts  of  regular  war:  but  it 
was  not,  on  that  account,  less  actual  or  less  supreme ;  and  its 
supremacy,  while  not  justifying  acts  of  hostility  to  the  United 
States,  ^*  made  obedience  to  its  authority  in  civil  and  local 
matters  not  only  a  necessity,  but  a  duty."  All  that  was 
meant  by  this  language  was,  that  as  the  actual  supremacy  of 
the  Confederate  government  existed  over  certain  territory, 
individual  resistance  to  its  authority  then  would  have  been 
futile,  and,  therefore,  unjustifiable.  In  the  face  of  an  over- 
whelming force,  obedience  in  such  matters  may  often  be  a 
necessity,  and,  in  the  interests  of  order,  a  duty.  No  conces- 
sion is  thus  made  to  the  rightfulness  of  the  authority  exercised. 

Nor  is  there  any  thing  in  the  decision  of  this  court  in  the 
Prize  Case8  which  militates  against  the  views  expressed.  It 
was  there  simply  held,  that  when  parties  in  rebellion  had 
occupied  and  held  in  a  hostile  manner  a  portion  of  the  territory 
of  the  country,  declared  their  independence,  cast  off  their  alle- 
giance, organized  armies,  and  commenced  hostilities  against 
the  government  of  the  United  States,  war  existed ;  that  the 
President  was  bound  to  recognize  the  fact,  and  meet  it  without 
waiting  for  the  action  of  Congress ;  that  it  was  for  him  to  de- 
termine what  degree  of  force  the  crisis  demanded,  and  whether 
the  hostile  forces  were  of  such  magnitude  as  to  require  him  U> 
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accord  to  them  the  character  of  belligerents ;  and  that  he  had 
the  right  to  institute  a  blockade  of  ports  in  their  possession, 
which  neutrals  were  bound  to  recognize.  It  was  also  held,  that 
as  the  rebellious  parties  had  formed  a  confederacy,  and  thus 
become  an  organized  body,  and  the  territory  dominated  by 
them  was  defined,  and  the  President  had  conceded  to  this 
organization  in  its  military  character  belligerent  rights,  all  the 
territory  must  be  regarded  as  enemy's  territory,  and  its  inhabi- 
tants as  enemies,  whose  property  on  the  high  seas  would  be 
lawful  subjects  of  capture.  There  is  nothing  in  these  doctrines 
which  justified  the  Confederate  States  in  claiming  the  statu8  of 
foreign  States  during  the  war,  or  in  treating  the  inhabitants  of 
the  loyal  States  as  alien  enemies. 

Nor  is  there  anything  in  the  citations  so  often  made  from 
Wheaton  and  Yattel,  as  to  the  rights  of  contending  parties  in 
a  civil  war,  which,  if  properly  applied,  militates  against  these 
views.  After  stating  that,  according  to  Grotius,  a  civil  war  is 
public  on  the  side  of  the  established  government,  and  private 
on  the  part  of  the  people  resisting  its  authority,  Wheaton  says: 
^'  But  the  general  usage  of  nations  regards  such  a  war  as  en- 
titling both  the  contending  parties  to  all  the  rights  of  war  as 
against  each  other,  and  even  as  respects  neutral  nations.'' 
Wheaton,  Int.  Law,  sect.  296.  The  writer  is  here  referring 
to  the  consideration  with  which  foreign  nations  treat  a  civil 
war  in  another  country.  So  far  as  they  are  concerned,  the 
contending  parties  to  such  a  war,  once  recognized  as  bellig* 
erents,  are  regarded  as  entitled  to  all  the  rights  of  war.  As 
between  the  belligerent  parties,  foreign  nations,  from  general 
usage,  are  expected  to  observe  a  strict  neutrality.  The  lan- 
guage used  has  no  reference  to  the  rights  which  a  sovereign 
must  concede,  or  is  expected  to  concede,  to  insurgents  in  armed 
rebellion  against  his  authority.  Upon  the  doctrine  stated  in 
the  citation  the  United  States  acted  towards  the  contending 
parties  in  the  civil  war  in  South  America.  In  speaking  on 
this  subject,  in  the  case  of  The  Santisaima  Trinidad  (7  Wheat. 
288),  this  court  said :  ^'  The  government  of  the  United  States 
has  recognized  the  existence  of  a  civil  war  between  Spain  and 
her  colonies,  and  has  avowed  a  determination  to  remain  neutral 
between  the  parties,  and  to  allow  to  each  the  same  rights  of 
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asylam  and  hospitality  and  intercourse.  Each  party  is,  there- 
fore, deemed  by  us  a  belligerent  nation,  having,  so  far  as  concerns 
us,  the  sovereign  rights  of  war,  and  entitled  to  be  respected  in 
the  exercise  of  those  rights.  We  cannot  interfere  to  the  preju- 
dice of  either  belligerent,  without  making  ourselves  a  party  to 
the  contest,  and  departing  from  the  position  of  neutrality." 

Vattel  says :  "  A  civil  war  breaks  the  bands  of  society  and 
government,  or,  at  least,  suspends  their  force  and  effect ;  it 
produces  in  the  nation  two  independent  parties,  who  consider 
each  other  as  enemies,  and  acknowledge  no  common  judge. 
Those  two  parties,  therefore,  must  necessarily  be  considered  as 
thenceforward  constituting,  at  least  for  a  time,  two  separate 
bodies,  two  distinct  societies.  .  .  .  On  earth  they  have  no 
<x>mmon  superior.  They  stand,  therefore,  in  precisely  the 
same  predicament  as  two  nations  who  engage  in  a  contest,  and, 
being  unable  to  come  to  an  agreement,  have  recourse  to  arms. 
This  being  the  case,  it  is  very  evident  that  the  common  laws 
of  war — those  maxims  of  humanity,  moderation,  and  honor, 
which  we  have  already  detailed  in  the  course  of  this  work  — 
ought  to  be  observed  by  both  parties  in  every  civil  war.  For 
the  same  reasons  which  render  the  observance  of  those  maxims 
a  matter  of  obligation  between  State  and  State,  it  becomes 
•equally  and  even  more  necessary  in  the  unhappy  circumstance 
of  two  incensed  parties  lacerating  their  common  country.'* 
Vattel,  Law  of  Nations,  p.  426.  All  that  Vattel  means  by 
this  language  is,  that  in  a  civil  war  the  contending  parties  have 
a  right  to  claim  the  enforcement  of  the  same  rules  which 
govern  the  conduct  of  armies  in  wars  between  independent 
nations,  —  rules  intended  to  mitigate  the  cruelties  which  would 
attend  mutual  reprisals  and  retaliations.  He  has  no  reference 
to  the  exercise  of  legislative  power  by  either  belligerent  in 
furtherance  of  its  cause.  The  validity  of  such  legislation 
depends  not  upon  the  existence  of  hostilities,  but  upon  the  ulti- 
mate success  of  the  party  by  which  it  is  adopted. 

It  is  unnecessary  to  pursue  the  subject  further.  Whatever 
de  facto  character  may  be  ascribed  to  the  Confederate  govern- 
ment consists  solely  in  the  fact,  that  it  maintained  a  contest 
with  the  United  States  for  nearly  four  years,  and  dominated  for 
that  period  over  a  large  extent  of  territory.     When  its  military 
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forces  were  overthrown,  it  utterly  perished,  and  with  it  all  its 
enactments.  Whilst  it  existed,  it  was  regarded,  as  said  in 
Thorinffton  v.  Smithy  "  as  simply  the  military  representative  of 
the  insurrection  against  the  authority  of  the  United  States." 
8  WaU.  1 ;  KeppeVs  Adm'rB  v.  Petersburg  Railroad  Co,^  Chase's 
Decisions,  167. 

Whilst  thus  holding  that  there  was  no  validity  in  any  legis- 
lation of  the  Confederate  States  which  this  court  can  recog- 
nize, it  is  proper  to  observe  that  the  legislation  of  the  States 
stands  on  very  different  grounds.  The  same  general  form  of 
government,  the  same  general  laws  for  the  administration  of 
justice  and  the  protection  of  private  rights,  which  had  existed 
in  the  States  prior  to  the  rebellion,  remained  during  its  con- 
tinuance and  afterwards.  As  far  as  the  acts  of  the  States  did 
not  impair,  or  tend  to  impair,  the  supremacy  of  the  national 
authority,  or  the  just  rights  of  citizens  under  the  Constitution, 
they  are,  in  general,  to  be  treated  as  valid  and  binding.  As  we 
said  in  Horn  v.  Lockhart  (17  Wall.  670):  ''The  existence  of 
a  state  of  insurrection  and  war  did  not  loosen  the  bonds  of 
society,  or  do  away  with  civil  government  or  the  regular 
administration  of  the  laws.  Order  was  to  be  preserved,  police 
regulations  maintained,  crime  prosecuted,  property  protected, 
contracts  enforced,  marriages  celebrated,  estates  settled,  and 
the  transfer  and  descent  of  property  regulated,  precisely  as  in 
time  of  peace.  No  one,  that  we  are  aware  of,  seriously  ques- 
tions the  validity  of  judicial  or  legislative  acts  in  the  insurrec- 
tionary States  touching  these  and  kindred  subjects,  where  they 
were  not  hostile  in  their  purpose  or  mode  of  enforcement  to 
the  authority  of  the  national  government,  and  did  not  impair 
the  rights  of  citizens  under  the  Constitution.''  The  same  doc- 
trine has  been  asserted  in  numerous  other  cases. 

It  follows  from  the  views  expressed  that  the  State  court 
erred  in  overruling  the  demurrers  to  the  special  pleas.  Those 
demurrers  should  have  been  sustained,  and  the  plaintiffs  should 
have  had  judgment  upon  the  agreed  statement  of  facts  for  the 
amount  of  their  claim,  with  interest  from  its  maturity,  deduct- 
ing in  the  computation  of  time  the  period  between  the  27th  of 
April,  1861,  at  which  date  the  war  is  considered  to  have  com- 
menced in  Virginia,  and  the  2d  of  April,  1866,  when  it  is 


Oct.  1877.]  Dewing  v.  Ferdicabies.  198 

deemed  to  have  closed  in  that  State.     The  Protector^  12  Wall. 
700;  Brown  v.  EiatU,  16  id.  177. 

The  action  of  the  Court  of  Appeals  of  Virginia  in  refusing  a 
supersedeas  of  the  judgment  of  the  Circuit  Court  must,  there- 
fore, be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion ;  and  it  is 

8o  ordered. 


Dewiko  v.  Ferdicabies. 

1.  All  acts  done  in  aid  of  tlie  rebellion  were  illegal  and  Toid. 

8.  Pursuant  to  a  statute  of  the  Confederate  States,  and  to  an  order  of  the  Con- 
federate District  Court  for  the  District  of  South  Carolina,  certain  shares 
of  the  stock  of  a  corporation  of  that  State  were,  upon  the  ground  that  the 
owners  of  them  were  alien  enemies,  sequestrated  and  sold  in  1862  at  public 
auction ;  and  the  company  was  required  to  erase  from  its  stock-books  the 
names  of  such  owners,  insert  those  of  the  purchasers,  and  issue  stock  cer- 
tificates to  them.  All  dividends  thereafter  from  time  to  time  declared  were 
paid  to  the  purchasers,  against  whom,  or  their  assignees,  and  the  company, 
this  bill  was  filed  by  an  original  stockholder,  praying  for  a  decree  that  the 
certificates  so  issued  b*:  cancelled  as  null  and  void,  and  the  defendants  en- 
Joined  from  selling  them,  bringing  suits  to  effect  the  transfer  thereof,  or 
collect  dividends  therecn,  and  the  company  from  allowing  such  transfers, 
issuing  new  certificates  for  the  same,  or  paying  such  dividends.  The  court 
decreed  accordingly.  Ildd^  1.  That  the  order  of  sequestration,  the  sale,  the 
transfer  on  the  stock-books  of  the  company,  and  the  new  certificates,  were 
void,  giving  no  right  to  the  purchasers  or  to  their  assignees,  and  taking  none 
from  the  original  owners.  2.  That  the  bill  was  weU  brought,  and  the  corpo- 
ration a  proper  party  defendant.  3.  That  the  purchasers,  or  their  assignees, 
have  no  claim  against  the  company  for  indemnity ;  but  if,  under  the  curcum- 
stances,  entitled  to  any  redress,  they  must  seek  it  by  suit  against  the  parties 
by  whom  they  claim  to  have  been  defrauded. 

Appkal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Philip  Phillips  and  Mr.  Edward  MeCrady  for  the 
appellants. 
Mr.  H.  E.  Young  and  Mr.  W.  D.  Porter^  contra. 

Mb.  Justice  Swaynb  delivered  the  opinion  of  the  court. 
There  is  no  controyersy  about  the  material  facts  of  this  case. 
At  the  beginning  of  the  late  civil  war,  the  Cliarleston  Graft- 
vol..  n.  18 
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light  Company  was  a  body  politic  and  corporate  of  the  city  ol 
Charleston,  in  the  State  of  South  Carolina.  Its  capital  stock 
consisted  of  thirty  thousand  six  hundred  and  sixty-four  shares 
of  $25  each.  A  part  of  the  stock  was  held  by  citizens  of  other 
states.  Pursuant  to  a  statute  of  the  Confederate  States,  and 
an  order  of  the  Confederate  District  Court  for  the  District  of 
South  Carolina,  three  thousand  seven  hundred  and  seventy-six 
shares  were  sequestrated,  and  sold  at  public  auction  on  the  11th 
of  April,  1862,  for  the  alleged  reason  that  they  belonged  to 
^*  alien  enemies."  Of  this  stock  the  complainant  owned  thirteen 
hundred  and  fifty-one  shares.  The  defendants,  except  the  gas 
company,  were  purchasers  at  this  sale,  or  are  the  assignees  of 
such  purchasers.  The  Confederate  authorities  required  the 
company  to  erase  from  its  stock-book  the  names  of  the  loyal 
owners,  to  insert  those  of  the  purchasers,  and  to  issue  stock 
certificates  to  the  latter;  all  which  was  accordingly  done. 
Dividends  were  declared  from  time  to  time,  and  paid  to  those 
parties  or  their  assignees.  The  company  acttd  under  duress. 
The  slightest  resistance  or  hesitation  would  not  have  been 
tolerated  by  the  Confederate  authorities. 

In  February,  1865,  the  militaiy  forces  of  the  United  States 
captured  the  city  of  Charleston,  and  seized  all  the  property 
and  effects  of  the  gas  company.  The  presideiU;  of  the  company 
was  relieved  from  his  duties,  and  ordered  to  deliver  all  the 
records  of  the  company  to  a  lieutenant  of  the  army,  who  was 
appointed  to  succeed  him.  In  May,  1866,  ^e  property  of  the 
company  which  had  been  seized  was  restored  to  it.  The  condi- 
tions of  the  restoration  were  that  the  company  should  erase 
from  its  books  the  names  of  those  who  bought  the  sequestrated 
stock  and  of  the  assignees,  and  replace  the  names  of  the  prior 
stockholders,  and  also  pay  to  the  latter  the  amount  of  the  divi- 
dends declared  upon  the  stock  since  January,  1861.  These 
requirements  were  fully  complied  with  by  the  company. 

The  bill  was  filed  by  Perdicaries  for  himself  and  such  other 
stockholders  in  the  same  situation  as  might  choose  to  come  in 
and  contribute  to  the  expenses  of  the  litigation.  The  stock 
certificates  of  the  original  holders,  and  those  of  the  purchasers 
or  their  assignees,  are  still  outstanding. 

The  complainant  prays  that  the  sale  may  be  vacated ;  that 
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the  certificates  still  outstanding  issued  to  the  purchasers  Jind 
their  assignees  may  be  declared  invalid,  and  ordei*ed  to  be 
delivered  up  and  cancelled ;  that  the  claimants  may  be  enjoined 
from  transferring  or  selling  the  shares,  and  from  bringing  suits 
to  effect  such  transfers,  or  for  dividends ;  and  that  the  company 
be  enjoined  from  allowing  such  transfers,  from  issuing  new 
certificates,  and  from  paying  dividends  on  the  shares  to  those 
parties. 

Subsequently,  an  amended  bill  was  filed.  It  alleged  that 
some  of  the  defendants  had  commenced  actions  on  the  case 
against  the  company,  alleging  that  it  had  issued  the  certificates 
fraudulently,  and  that  it  was  bound  to  make  them  good,  or  to 
indemnify  the  holders.  It  was  prayed  that  all  the  parties  be 
enjoined  from  prosecuting  or  instituting  such  suits,  and  that 
their  rights  should  be  finally  settled  in  this  suit.  There  was  a 
decree  for  the  complainants,  whereupon  the  defendants  brought 
the  case  here. 

Nothing  is  better  settled  in  the  jurisprudence  of  this  court 
than  that  all  acts  done  in  aid  of  the  rebellion  were  illegal 
and  of  no  validity.  The  principle  has  become  axiomatic.  It 
would  be  a  mere  waste  of  time  to  linger  upon  the  point  for  the 
purpose  of  discussing  it.  Texa%  v.  White  ^  7  Wall.  700 ;  Hxeh- 
man  v.  Jones^  9  id.  197 ;  JETanawer  v.  Doane^  12  id.  342  ;  Knox 
V.  Lee^  id.  467 ;  Hanauer  v.  Woodruffs  16  id.  439 ;  Cornet  v. 
Williams,  20  id.  226 ;  Sprott  v.  United  States,  id.  469. 

The  transactions  here  in  question  were  clearly  within  the 
category  thus  denounced.  The  order  of  sequestration,  the  sale, 
the  transfer,  and  the  new  certificates,  were  all  utterly  void. 
They  gave  no  rights  to  the  purchasers,  and  took  none  from  the 
loyid  owners.  In  the  view  of  the  law,  the  rightful  relations  of 
both  to  the  property  were  just  the  same  afterwards  that  they 
had  been  before.  The  purchasers  had  not  then,  and  they  have 
not  now,  a  scintilla  of  title  to  the  stock. 

The  transferees  can  be  no  better  off  than  their  vendora. 
This  is  necessarily  so,  for  several  reasons. 

A  thing  void  as  to  all  persons,  and  for  all  purposes,  can 
derive  no  strength  from  confirmation.  18  Comyns,  Dig.,  tit. 
Confirmation,  D.  1,  4,  pp.  144, 146 ;  Blessing  v.  House's  Lessee^ 
8  6iU  &  J.  (Md.)  290. 
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It  is  a  caput  mortuum^  and  nothing  can  give  it  vitality.  The 
assignor  could  give  no  title  to  his  assignee,  when  he  had  none 
himself. 

The  stock  of  such  corporations  may  be  held  by  a  valid  title 
without  a  certificate.  The  certificate  is  only  one  of  the  indicia 
of  title.  The  right  to  the  stock  is  in  the  nature  of  a  non- 
negotiable  chose  in  action.  Angell  &  A.  on  Corp.,  sect.  560. 
The  assignee  takes  it  subject  to  all  the  equities  which  existed 
against  it  in  the  hands  of  the  assignor.  Mechanics^  Bank  v. 
The  New  York  ^  New  Raven  Railroad  Co.,  13  N.  Y.  699. 
Such  is  the  rule  applied  to  all  choses  in  action  not  having  the 
element  of  negotiability.  National  Bank  of  Washington  v. 
Texas,  20  Wall.  72. 

Even  where  a  negotiable  note  is  void  ah  initio,  because  made 
so  by  statute,  or  by  public  policy  on  account  of  the  considera- 
tion, or  is  so  by  reason  of  the  incapacity  of  the  maker,  it  can 
no  more  be  enforced  against  the  maker  by  a  bona  fide  holder 
than  by  the  payee.  It  is  alike  void  in  the  hands  of  both. 
1  Parsons,  Bills  and  Notes  (ed.  1873),  pp.  276,  277. 

It  is  needless  to  pursue  the  subject  further.  The  assignors 
and  assignees  occupy  exactly  the  same  ground.  Neither  has 
any  right  or  title  to  the  stock  in  question. 

The  suit  was  well  brought  by  the  complainant.  The  capital 
stock  and  all  the  other  property  and  effects  of  a  corporation 
are  a  trust  fund.  The  corporation  owns  and  holds  them  as 
a  trustee.  The  shares  are  a  distinct  and  separate  property. 
This  subject  was  fully  considered  in  Farrington  v.  Tennessee, 
95  U.  S.  679.  What  was  there  said  need  not  be  repeated. 
Where  a  cause  of  action  affects  the  entire  interests  of  a  corpo- 
ration as  such,  the  corporation  is  the  proper  party  to  sue. 
Where  it  affects  specially  a  stockholder,  he  has  the  same  right 
to  sue  pro  interesse  suo  as  any  one  else.  In  the  latter  case,  it 
may  or  may  not  be  necessary  to  make  the  corporation  a  party. 
As  between  the  complainant  and  the  party  who  bought  his 
stock  at  the  pretended  sale,  the  conflict  was  primarily  between 
them.  The  question  was  one  of  meum  and  tuum.  But  the 
shares  represented  aliquot  parts  of  the  trust  fund.  It  was, 
therefore,  proper  that  the  corporation,  as  the  trustee  of  that 
fund,  should  be  brought  before  the  court,  that  it  might  have 
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effectual  notice  of  the  litigation,  aLd  be  bound  by  the  results. 
The  corporation,  as  the  owner  and  representative  of  the  trust 
fund,  had,  however,  an  interest  of  its  own  to  be  litigated.  So 
far  as  the  prior  and  the  latter  holders  of  the  stock  were  con- 
cerned, it  might  have  made  them  parties,  and  had  their 
rights  settled  by  a  bill  of  interpleader.  There  were  also 
questions  affecting  all  the  stockholders  alike.  They  were, 
(1)  whether  both  sets  of  claimants  could  not  hold  the  stock 
claimed  by  them  respectively,  and  the  aggregate  of  the  capital 
stock  be  so  much  increased ;  (2)  whether  the  corporation,  by 
reason  of  the  conduct  of  its  officers,  was  or  was  not  bound  to 
indemnify  the  purchasers  or  their  assignees,  if  they  lost  the 
stock  which  they  claimed  to  own ;  and  (8)  whether  dividends 
should  be  paid  to  both  sets  of  claimants,  and,  if  not,  to  whom 
such  payments  should  be  made.  In  such  a  proceeding  the 
original  owners  of  the  confiscated  stock  must  have  been  made 
parties.  This  would  have  brought  the  same  questions  before 
the  court  as  are  now  presented  for  consideration.  The  liber- 
ality and  flexibility  of  the  doctrines  and  practice  of  courts  of 
equity  are  such  that  this  could  as  well  be  done  in  this  case  as 
in  a  separate  and  independent  proceeding  instituted  by  the 
corporation.  The  complainant  had  a  clear  right,  on  account 
of  the  cloud  cast  upon  his  title,  and  of  the  injury  otherwise 
special  to  himself,  of  which  he  complained,  to  be  heard  upon 
his  bills.  The  entire  subject  and  the  necessary  parties  being 
before  the  court,  and  the  court  having  jurisdiction  for  one  pur- 
pose, might  well  take  and  exercise  it  os  to  every  thing  involved 
in  the  controversy.  This  saved  time,  expense,  circuity  of  pro- 
ceedings, perhaps  a  multiplicity  of  suits,  and  promoted  the  ends 
of  justice.  There  is  clearly  no  misjoinder  or  multifariousness 
in  the  bill. 

There  are  cases  in  which  a  corporation  having  refused  to  do 
its  duty  by  suing  to  avert  a  threatened  wrong,  a  stockholder 
was  permitted  to  intervene  in  its  stead,  making  the  corporation 
a  party.  Dodge  v.  Woohey  (18  How.  831)  is  one  of  this  kind. 
Gases  are  more  numerous  where  the  directors  having  made 
themselves  personally  liable  for  neglect  or  breach  of  duty,  and 
the  corporation  refusing  to  proceed  against  them,  a  stockholder 
^as  been  permitted  to  sue  in  its  behalf.     In  such  cases,  the  cor- 
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poration  is  an  indispensable  party.  The  refusal  must  be  made 
distinctly  to  appear ;  and  the  avails  of  the  litigation,  if  there  be 
c^y^  go  to  the  corporation,  and  are  a  part  of  its  means,  as  if  it 
had  itself  sued  and  recovered.  See  Hodges  v.  New  England 
Screw  Co.j  1  R.  I.  312 ;  Fosa  v.  Harhottle^  2  Hare,  461 ;  ffersey 
V.  Veazie^  24  Me.  1 ;  Cunningham  v.  Pell^  5  Paige  (N.  Y.), 
607  ;  Smith  v.  Surd,  12  Mete.  (Mass.)  871 ;  Avstin,  Receiver, 
v.  Daniels,  4  Den.  (N.  Y.)  299.  But  this  bill  does  not  belong 
to  either  of  these  classes.  It  is  founded  upon  the  wrong  and 
injury  special  to  the  complainant;  but  it  happens  that  his 
case  and  that  of  the  corporation,  if  the  latter  had  sued,  would 
depend  upon  the  same  considerations,  and  that  the  decision  of 
either  would  decide  the  other,  except,  perhaps,  as  to  a  single 
point,  in  regard  to  which  we  entertain  no  doubt.  That  point 
is  the  claim  of  a  part  of  the  appellants  for  indemnity  from  the 
company.  To  this,  aside  from  the  state  of  the  pleadings,  there 
are  fatal  objections.  If  they  are  paid  by  the  company,  they 
must  be  paid  in  part  out  of  the  money  of  the  loyal  men  who 
have  been  wronged  and  forced  into  this  litigation  for  the  vindi- 
cation of  their  rights.  A  court  of  equity  cannot  be  expected 
to  entertain  such  a  proposition.  If  those  who  make  the  claim 
are,  under  the  circumstances  of  this  case,  entitled  to  any  remedy, 
it  must  be  sought  against  the  parties  personally  by  whom  they 
say  they  were  defrauded.  The  Western  Bank  of  Scotland  v. 
Addie,  Law  Rep.  1  Scotch  App.  145.  That  question  would 
be  alien  to  those  arising  and  proper  to  be  decided  in  this  case. 
The  litigation  as  to  that  subject  would  be  multifarious. 

The  rights  and  claims  of  all  the  parties  before  us,  as  respects 
both  the  corporation  and  the  original  stockholders,  may  there- 
fore well  be  disposed  of  in  this  case. 

We  think  the  decree  of  the  Circuit  Court  is  right ;  and  it  is 

Affirmed. 
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Gold-Washing  and  Watbb  Company  v.  Esyes. 

1.  A  petition  for  the  removal  of  a  enit  from  a  State  court  to  a  Federal  conrt  it 
Snsnfficient,  unless  it  sets  forth  In  due  form,  such  as  is  required  in  good  plead- 
ing, the  essential  facts  not  otherwise  appearing  in  the  case,  which,  under  the 
act  of  Congress,  are  conditions  precedent  to  the  change  of  jurisdiction. 

%.  A  suit  cannot  be  so  removed,  under  the  second  section  of  the  act  of  March  8, 
1875  (18  Stat  470),  simply  because,  in  its  progress,  a  construction  of  the 
Constitution  or  a  law  of  the  United  States  may  be  necessary,  unless  it,  in 
part  at  least,  arises  out  of  a  controversy  in  regard  to  the  operation  and  effect 
of  some  provision  in  that  Constitution  or  law  upon  the  facts  involved. 

&  As  important  questions  of  practice  are  likely  to  arise  under  that  act,  thli 
decision  is  to  be  considered  as  conclusive  only  upon  the  question  direct]/ 
involved  and  decided. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

This  was  a  suit  in  the  nature  of  a  bill  in  equity,  commenced 
July  29,  1876,  in  a  State  court  of  California,  by  Keyes,  the 
owner  of  certain  agricultural  lands  situated  on  Bear  River,  against 
the  Little  York  Gold-Washing  and  Water  Company,  and  others, 
the  plaintiffs  in  error,  who  were  engaged  in  hydraulic  mining 
upon  the  highlands  adjacent  to  that  river  and  its  tributaries,  to 
restrain  them  from  depositing  the  tailings  and  debris  from  their 
several  mines  in  the  channel  of  the  river.  The  defendants  de- 
murred to  the  complaint;  and,  before  the  term  at  which  the 
cause  could  be  first  tried,  filed  their  petition,  accompanied  by 
the  necessary  bond,  for  the  removal  of  the  suit  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  California,  under 
the  provisions  of  the  act  of  March  3, 1875  (18  Stat.  470).  The 
material  parts  of  the  petition,  which  was  otherwise  in  due  form, 
are  as  follows :  — 

**  Your  petitioners  further  represent  that  they  are  the  owners  of 
certain  extensive  and  valuable  gold-bearing  placer  mines,  situated 
in  the  counties  of  Placer  and  Nevada,  in  said  State  of  California, 
which  they  claim  under  the  laws  of  the  United  States,  and  are 
engaged  in  working  the  same  by  what  is  known  as  the  hydraulic 
process  of  mining ;  that  said  hydraulic  process  necessarily  requires 
the  employment  of  large  heads  or  streams  of  water,  used  through 
pipes  or  hose,  under  heavy  pressure,  for  the  purpose  of  loosening  or 
washing  the  gold-bearing  earth  and  gravel  contained  in  said  mining 
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claims  into  large  flumes,  where  the  gold  is  separated  from  the  earth 
by  the  action  of  the  water,  and  is  retained.  That  the  gold  in  said 
claim  is  distributed  in  very  fine  particles  throughout  the  entire 
gravel  deposit,  and  cannot  be  obtained  in  any  other  manner,  no** 
can  said  mining  claims  of  your  petitioners  be  worked  in  any  other 
manner  save  by  said  hydraulic  process ;  that  in  working  said  mines 
your  petitioners  necessaiily  deposit  in  the  channels  of  the  Bear  River 
and  its  tributaries  large  quantities  of  tailings  from  said  mines ;  that 
the  said  Bear  River  and  its  tributaries  are  the  natural  and  only 
outlets  for  said  hydraulic  gold-mines;  and  your  petitioners  claim 
the  right  to  work,  use,  and  operate  said  mines,  and,  in  so  doing,  to 
use  the  channels  of  Bear  River  and  its  tributaries  as  a  place  of  de- 
posit for  their  said  tailings,  under  the  provisions  of  the  act  of  Con- 
gress of  the  United  States,  entitled  'An  Act  granting  the  right  of 
way  to  ditch  and  canal  owners  over  the  public  lands,  and  for  other 
purposes,'  passed  July  26,  1866,  and  the  act  amendatory  thereof, 
passed  July  9,  1870,  and  the  'Act  to  promote  the  development  of 
the  mining  resources  of  the  United  States,'  passed  May  10, 1872, 
and  other  laws  of  the  United  States. 

''  That  said  action  arises  under,  and  that  its  determination  will 
necessarily  involve  and  require  the  construction  of,  the  laws  of  the 
United  States  above  mentioned,  as  well  as  the  pre-emption  laws  of 
the  United  States.  That  the  mines  of  your  petitioners  are  of  great 
value,  to  wit,  of  an  aggregate  value  of  not  less  than  ten  millions  of 
dollars ;  and  that  if  your  petitioners  are  prevented  from  using  the 
said  channels  of  Bear  River  and  its  tributaries  as  outlets  for  their 
said  tailings  and  water,  their  said  mines  will  be  thereby  rendered 
wholly  valueless." 

The  State  court  accepted  the  petition  and  bond,  and  trans- 
ferred the  suit ;  but  the  Circuit  Court  remanded  it,  on  the  ground 
that  no  real  or  substantial  controversy,  properly  within  the 
jurisdiction  of  that  court,  appeared  to  be  involved.  To  ob- 
tain a  review  of  this  action  of  the  Circuit  Court,  the  present 
writ  of  error  has  been  brought,  under  the  provision  of  sect.  5 
of  the  act  of  1875,  which  gives  authority  for  that  purpose. 

Mr.  S.  M.  Wilson  for  the  plaintiffs  in  error. 

Although  the  construction  of  the  act  of  March  8,  1875  (18 
Stat.  470),  under  which  the  removal  of  this  cause  was  ordered, 
has  not  been  judicially  settled,  the  sixth  article  of  the  Constitu- 
tion, which  differs  from  it  only  in  not  limiting  the  jurisdictioii 
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of  the  courts  of  the  United  States  to  cases  of  a  civil  nature,  has 
been  the  subject  of  repeated  decisions.  Martin  v.  Sunter'$ 
Leiseey  1  Wheat.  804 ;  Cohens  y.  Virginioy  6  id.  264 ;  Osborne 
et  al.  y.  77ie  Bank  of  the  United  States^  9  id.  738.  And  the  case 
at  bar  seems  to  be  within  their  principles. 

Another  argument  in  favor  of  the  jurisdiction  of  the  Circuit 
Court  is  found  in  the  fact  that,  if  the  case  should  proceed  in  the 
State  court,  it  may  eventually  be  brought  here  by  the  defend- 
ants, should  a  decision  adverse  to  their  rights  under  the  acts  of 
Congress  be  rendered.  Delmds  v.  Insurance  Company^  14  Wall. 
661 ;  Sail  v.  Jordan,  15  id.  898 ;  Orapo  v.  KeUt/,  16  id.  610. 

Mr.  Montgomery  Blair,  contra. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

It  is  well  settled  that  in  the  courts  of  the  United  States  the  spe- 
cial facts  necessary  for  jurisdiction  must  in  some  form  appear  in 
the  record  of  every  suit,  and  that  the  right  of  removal  from  the 
State  courts  to  the  United  States  courts  is  statutory.  A  suit 
commenced  in  a  State  court  must  remain  there  until  cause  is 
shown  under  some  act  of  Congress  for  its  transfer.  The  record 
in  the  State  court,  which  includes  the  petition  for  removal, 
should  be  in  such  a  condition  when  the  removal  takes  place  as 
to  show  jurisdiction  in  the  court  to  which  it  goes.  If  it  is  not, 
and  the  omission  is  not  afterwards  supplied,  the  suit  must  be 
remanded. 

The  attempt  to  transfer  this  cause  was  made  under  that  part 
of  sect.  2  of  the  act  of  1875  which  provides  for  the  removal 
of  suits  *^  arising  under  the  Constitution  or  laws  of  the  United 
States."  In  the  language  of  Chief  Justice  Marshall,  a  case 
^^  may  truly  be  said  to  arise  under  the  Constitution  or  a  law  of 
the  United  States  whenever  its  correct  decision  depends  upon 
the  construction  of  either  "  QCohens  v.  Virffinia,  6  Wheat.  879) ; 
or  when  *^  the  title  or  right  set  up  by  the  party  may  be  defeated 
by  one  construction  of  the  Constitution  or  law  of  the  United 
States,  or  sustained  by  the  opposite  construction  "  (Osborne  v. 
Bank  of  the  United  States,  9  id.  822). 

The  question  of  jurisdiction  was  submitted  to  the  Circuit 
Court,  upon  the  record  sent  from  the  State  court.    Upon  thi^ 
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pleadings  alone,  it  is  clear  the  defendants  had  not  brought 
themselves  within  the  statute.  The  complaint  simply  set  forth 
the  ownership  by  Keyes  of  his  property,  and  the  acts  of  the  de- 
fendants which,  it  was  claimed,  created  a  private  nuisance. 
No  rights  were  asserted  under  the  Constitution  or  laws  of  the 
United  States,  and  nothing  was  stated  from  which  it  could  in 
any  manner  be  inferred  that  the  defendants  sought  to  justify  the 
acts  complained  of  by  reason  of  any  such  authority.  The  defend- 
ants, in  their  demurrer,  which  set  forth  specifically  the  grounds 
relied  upon,  presented  no  question  of  Federal  law.  The  validity 
of  the  judgment  of  the  Circuit  Court,  therefore,  depends  upon 
the  sufficiency  of  the  facts  set  forth  in  the  petition  for  removal. 

For  the  purposes  of  the  transfer  of  a  cause,  the  petition  for 
removal,  which  the  statute  requires,  performs  the  office  of 
pleading.  Upon  its  statements,  in  connection  with  the  other 
parts  of  the  record,  the  courts  must  act  in  declaring  the  law 
upon  the  question  it  presents.  It  should,  tlierefore,  set  forth 
the  essential  facts,  not  otherwise  appearing  in  the  case,  which 
the  law  has  made  conditions  precedent  to  the  change  of  juris- 
diction. If  it  fails  in  this,  it  is  defective  in  substance,  and  must 
be  treated  accordingly.  Thus,  in  IiMurance  Company  v.  Pech- 
ner  (95  U.  S.  183),  we  decided  that  a  petition  for  removal,  on 
account  of  the  citizenship  of  the  parties,  did  not  divest  the 
State  court  of  its  power  to  proceedj  because,  when  taken  in 
connection  with  the  pleadings  and  process  in  the  cause,  it  failed 
to  show  such  citizenship  at  the  time  of  the  commencement  of 
the  action  as  would  give  the  Circuit  Court  jurisdiction.  And  in 
Amory  v.  Amory  (id.  186)  we  held  to  the  same  effect  in  refer- 
ence to  a  petition  which  failed  to  set  forth  the  personal  citizen- 
ship of  the  parties. 

The  office  of  pleading  is  to  state  facts,  not  conclusions  of  law. 
It  is  the  duty  of  the  court  to  declare  the  conclusions,  and  of  the 
parties  to  state  the  premises. 

In  this  petition,  the  defendants  set  forth  their  ownership,  by 
title  derived  under  the  laws  of  the  United  States,  of  certain 
valuable  mines  that  can  only  be  worked  by  the  hydraulic  process, 
which  necessarily  requires  the  use  of  the  channels  of  the  river 
and  its  tributaries  in  the  manner  complained  of;  and  they 
allege  that  they  claim  the  right  to  this  use  under  the  provisions 
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of  certain  specified  acts  of  Congress.  They  also  allege  that  the 
action  arises  under,  and  that  its  determination  will  necessarily 
involye  and  require  the  construction  of,  the  laws  of  the  United 
States  specifically  enumerated,  as  well  as  the  pre-emption  laws. 
They  state  no  facts  to  show  the  right  they  claim,  or  to  enable 
the  oourt  to  see  whether  it  necessarily  depends  upon  the  con- 
struction of  the  statutes. 

Certainly,  an  answer  or  plea,  containing  only  the  statements 
of  the  petition,  would  not  be  sufficient  for  the  presentation  of 
a  defence  to  tlie  action  under  the  provisions  of  the  statutes 
relied  upon.  The  immunities  of  the  statutes  are,  in  effect, 
conclusions  of  law  from  the  existence  of  particular  facts.  Pro- 
tection is  not  afforded  to  all  under  all  circumstances.  In  plead- 
ing the  statute,  therefore,  the  facts  must  be  stated  which  call  it 
into  operation.  The  averment  that  it  is  in  operation  will  not 
be  enough ;  for  that  is  the  precise  question  the  court  is  called 
upon  to  determine. 

The  statutes  referred  to  contain  many  provisions ;  but  the 
particular  provision  relied  upon  is  nowhere  indicated.  A  cause 
cannot  be  removed  from  a  State  court  simply  because,  in  the 
progress  of  the  litigation,  it  may  become  necessary  to  give  a 
construction  to  the  Constitution  or  laws  of  the  United  States. 
The  decision  of  the  case  must  depend  upon  that  construction. 
The  suit  must,  in  part  at  least,  arise  out  of  a  controversy  be- 
tween the  parties  in  regard  to  the  operation  and  effect  of  the 
Constitution  or  laws  upon  the  facts  involved.  That  this  waa 
the  intention  of  Congress  is  apparent  from  sect.  5  of  the  act  of 
1875,  which  requires  the  Circuit  Court  to  dismiss  the  cause,  or 
remand  it  to  the  State  court,  if  it  shall  appear,  ^^  at  any  time 
after  such  suit  has  been  brought  or  removed  thereto,  that  such 
suit  does  not  really  or  substantially  involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  of  said  Circuit 
Court." 

Before,  therefore,  a  circuit  court  can  be  required  to  retain  a 
cause  under  this  jurisdiction,  it  must  in  some  form  appear  upon 
the  record,  by  a  statement  of  facts,  '^  in  legal  and  logical  form," 
such  as  is  required  in  good  pleading  (1  Chit.  PL  218),  that  the 
suit  is  one  which  '^  really  and  substantially  involves  a  disputd 
or  controversy  "  as  to  a  right  which  depends  upon  the  con- 
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struction  or  effect  of  the  Constitution,  or  some  law  or  treaty  of 
the  United  States.  If  these  facts  sufficiently  appear  in  the 
pleadings,  the  petition  for  removal  need  not  restate  them ;  but, 
if  they  do  not,  the  omission  must  be  supplied  in  some  form, 
either  by  the  petition  or  otherwise.  Under  the  application  of 
this  rule,  we  think  that  the  record  in  this  case  is  insufficient, 
and  that  the  Circuit  Court  did  not  err  in  remanding  the  cause. 
The  act  of  1875  has  made  some  radical  changes  in  the  law 
regulating  removals.  Important  questions  of  practice  are  likely 
to  arise  under  it,  which,  until  the  statute  has  been  longer  in 
operation,  it  will  not  be  easy  to  decide  in  advance.  For  the 
present,  therefore,  we  think  it  best  to  confine  ourselves  to  the 
determination  of  the  precise  question  presented  in  any  particu- 
lar case,  and  not  to  anticipate  any  that  may  aiise  in  the  future. 
Under  these  circumstances,  the  present  case  is  not  to  be  con- 
sidered as  conclusive  upon  any  question  except  the  one  directly 
involved  and  decided. 

Judgment  affirmed. 

Mb.  Jtjstiok  Bbadley,  dissenting. 

The  question  intended  to  be  raised  in  this  case  is,  whether 
ihe  grants  made  by  the  United  States  of  placer  mines,  as  such, 
involve  the  right  to  discharge  the  refuse  earth  and  gravel  pro- 
duced by  working  said  mines,  called  ''  tailings,"  into  the  neigh- 
boring streams,  in  this  case  Bear  River,  inasmuch  as  the  mines 
cannot  be  worked  except  by  means  of  a  discharge  of  the  streams 
of  water  loaded  with  such  refuse.  This  question  depends  upon 
the  construction  of  the  titles  given  by  the  United  States.  When 
the  government  determined  to  sell  mining  property  as  such, 
and  placer  mines  eo  nomine^  did  it,  or  did  it  not,  intend  to  confer 
a  right  of  working  them  in  the  only  way  in  which  they  could 
be  worked  ?  It  seems  to  me  that  the  question  is  clearly  raised 
by  the  allegations  of  the  petition  in  this  case ;  and  the  claim  of 
the  right  is  clearly  made.  Whether  it  can  be  maintained  as 
against  the  occupants  of  inferior  lands  in  the  valleys  which  may 
be  injured  thereby  is  another*  question,  not  now  before  us.  I 
think  the  parties  were  entitled  to  a  removal  of  the  cause. 
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L  A  bridge  intended  for  and  used  as  a  thoroughfare  is  a  public  highway,  and 
hence  a  work  of  internal  improYement,  within  the  meaning  of  the  act  of 
Nebraska  passed  Feb.  15, 1869,  authorizing  cities,  counties,  and  precincts  in 
that  State  to  issue  bonds  in  aid  of  works  of  internal  improTement. 

S.  The  fact  that  the  bridge,  in  aid  of  the  construction  of  which  the  bonds  were 
issued,  was  built  as  a  toll-bridge,  and  is  used  as  such,  does  not  affect  their 
validity  in  the  hands  of  a  bona  Jidt  holder  for  value  before  maturity. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Nebraska. 

This  was  an  action  brought  by  George  B.  Chandler  to  recover 
the  amount  of  certain  coupons  attached  to  certain  bonds  issued 
by  the  board  of  county  commissioners  of  the  county  of  Dodge^ 
in  the  State  of  Nebraska,  on  behalf  of  the  precinct  of  Fremont 
in  said  county.  Chandler  purchased  the  coupons  sued  on  before 
maturity,  and  for  a  valuable  consideration.  The  controversy  in 
the  case  relates  to  the  validity  of  the  bonds  and  his  title  to  the 
coupons. 

By  a  law  of  the  State  of  Nebraska,  passed  Feb.  15,  1869,  it 
was  enacted  that  any  county  or  city  in  the  State  should  be  au- 
thorized to  issue  bonds  to  aid  in  the  construction  of  any  railroad 
or  other  work  of  internal  improvement,  the  amount  to  be  deter- 
mined by  the  county  commissioners  of  such  county  or  the  city 
council  of  such  city,  not  exceeding  ten  per  cent  of  the  assessed 
valuation  of  all  taxable  property  in  said  county  or  city :  Pro- 
vided^  the  county  commissioners  or  city  council  should  first 
submit  the  question  of  issuing  such  bonds  to  a  vote  of  the  legal 
voters  of  said  county  or  city  in  the  manner  provided  by  chap.  9 
of  the  Revised  Statutes  of  Nebraska  for  submitting  to  the 
people  of  a  county  the  question  of  borrowing  money.  By  a 
subsequent  section,  it  was  enacted  that  any  precinct  in  any 
organized  county  of  the  State  should  have  the  privilege  of 
voting  to  aid  works  of  internal  improvement,  and  be  entitled 
to  all  the  privileges  conferred  upon  counties  and  cities;  and 
that  in  such  cases  the  precinct  election  should  be  governed  in 
the  same  manner,  so  far  as  applicable,  and  the  county  commia* 
sioners  shcidd  issue  special  bonds  for  the  precinct. 
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It  thus  appears  that  the  board  of  county  commissioners  had 
sufficient  power  to  issue  bonds  for  the  precinct,  if  authorized 
and  requireil  so  to  do  by  the  latter,  for  the  purpose  of  aiding 
works  of  internal  improvement. 

In  the  present  case,  the  bonds  purport  on  their  face  to  have 
been  thus  issued.     The  following  is  a  copy  of  one  of  them :  — 

^Unttbd  States  of  America,) 
**  State  op  Nebraska.        ) 

"It  is  hereby  certified  that  Fremont  Precinct,  in  the  county 
of  Dodge,  in  the  State  of  Nebraska,  is  indebted  unto  the  bearer 
in  the  sum  of  $1,000,  payable  on  or  before  twenty  years  after 
date,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
date.  Irjterest  payable  annually  on  the  presentation  of  the  proper 
coupons  hereto  annexed.  Principal  payable  at  the  office  of  the 
county  treasurer,  in  Fremont,  Dodge  County,  Nebraska.  Interest 
payable  at  the  Ocean  National  Bank,  in  the  city  of  New  York. 

"  This  bond  is  one  of  a  series  issued  in  pursuance  of  and  in  ac- 
cordance with  a  vote  of  the  electors  of  said  Fremont  Precinct,  at  a 
special  election  held  on  the  eleventh  day  of  November,  a. d.  1870,  at 
which  time  the  following  proposition  was  submitted  :  — 

" '  Shall  the  county  commissioners  of  Dodge  County,  Nebraska, 
issue  their  special  bonds  on  Fremont  Precinct,  in  said  county, 
to  the  amount  not  to  exceed  $50,000,  to  be  expended  and  ap- 
propriated by  the  county  commissioners,  or  as  much  thereof  as  is 
necessary,  in  building  a  wagon-bridge  across  the  Platte  River,  in 
said  precinct ;  said  bonds  to  be  made  payable  on  or  before  twenty 
years  after  date,  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  annually;  which  proposition  was  duly  elected, 
adopted,  and  accepted  by  a  majority  of  the  electors  of  said  precinct 
voting  in  favor  of  the  proposition.' 

"And  whereas  the  Smith  Bridge  Company  of  Toledo,  Ohio,  have 
entered  into  a  contract  with  said  county  commissioners  to  furnish 
the  necessary  materials  and  to  build  and  construct  said  bridge  re- 
ferred to  in  the  foregoing  proposition ;  therefore,  this  bond  with 
others  is  issued  in  pursuance  thereof,  as  well  as  under  provisions  of 
an  act  of  the  legislature  of  the  State  of  Nebraska,  approved  Feb.  15, 
A.D.  1869,  entitled  'An  Act  to  enable  counties,  cities,  and  precincts 
to  borrow  moneys  on  their  bonds,  or  to  issue  bonds  to  aid  in  the 
construction  or  completion  of  works  of  internal  improvements  in 
this  State,  and  to  legalize  bonds  already  issued  for  such  purposes.' 
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^  In  witness  whereof,  we,  the  said  county  oomraissioners  of  said 
Dodge  Coanty,  have  hereunto  set  our  hands,  this  first  day  of  Sep- 
tember, A.D.  1871." 

[Signed  and  sealed  by  the  county  commissioners.] 

It  is  conceded  that  the  precinct  regularly  voted  for  an  issue 
of  bonds  to  the  amount  named  therein,  to  be  appropriated  for 
building  a  bridge  across  the  Platte  River ;  but  the  defendant, 
in  its  answer,  set  forth  the  notice  of  the  election,  by  which  it 
appears  that  the  proposition  submitted  to  the  people  was  to 
build  a  toll-bridge  and  not  a  free  bridge ;  and  that  the  bridge 
was  accordingly  built  and  operated  as  a  toll-bridge.  The  notice 
of  election  further  declared  that  the  tolls  were  to  be  used  for 
the  purpose  of  raising  a  sinking  fund  to  pay  the  principal,  in- 
terest, repairs,  and  expenses  of  the  bridge,  and  were  to  be  regu- 
lated from  time  to  time  by  the  county  commissioners. 

The  plaintiff  demurred  to  this  answer.  The  demurrer  was 
sustained,  and  judgment  rendered  in  his  favor.  In  the  argument 
below,  three  questions  were  raised,  on  which  the  judges  were 
divided  in  opinion ;  and  it  is  on  this  division  of  opinion  that 
the  case  comes  here.     The  questions  were  as  follows :  — 

1.  Whether  the  said  answer  sets  up  a  sufficient  defence  in 
hiw  to  the  causes  of  action  stated  in  the  petition. 

2.  Whether  the  recital  in  the  bond  charged  the  holder  thereof 
with  notice  of  the  proposition,  which  was  in  fact  the  one  sub- 
mitted to  a  vote  of  the  people,  as  contained  in  and  shown  by 
the  records  of  the  county. 

3.  Whether  the  fact  that  the  bonds  were  issued  for  a  toll- 
bridge  of  the  character  of  the  one  set  forth  in  the  proposition 
submitted  to  the  votes  of  said  Fremont  Precinct,  as  shown  in 
the  answer,  makes  them  invalid  in  the  hands  of  the  holder 
thereof  for  value  before  due,  without  other  notice  than  that 
imparted  on  the  face  of  the  bonds. 

Mr.  W.  A.  Marlow  for  the  plaintiffs  in  error. 
Mr.  W.  H.  Munger^  contra. 

Mr.  Justice  Bradley,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

In  approaching  the  solution  of  the  questions  presented  by 
ihis  certificate,  the  first  inquiry  that  naturally  presents  itself  is, 
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whether  a  toll-bridge  like  that  referred  to  is  a  public  bridge^ 
and  hence  a  work  of  internal  improvement.  And  we  can  hardly 
refrain  from  expressing  surprise  that  there  should  be  any  doubt  on 
the  subject.  What  was  the  bridge  built  for,  if  not  fit  for  public 
use?  Certainly  not  for  the  mere  purpose  of  spanning  the  Platte 
River  as  an  ai*chitectural  ornament,  however  beautiful  it  may 
be  as  a  work  of  art ;  nor  for  the  private  use  of  the  common 
council  and  their  families ;  nor  even  for  the  exclusive  use  of 
the  citizens  of  Fremont.  All  persons,  of  whatever  place,  con- 
dition, or  quality,  are  entitled  to  use  it  as  a  public  thoroughfare 
for  crossing  the  river.  The  fact  that  they  are  required  to  pay 
toll  for  its  use  does  not  affect  the  question  in  the  slightest  de- 
gree. Turnpikes  are  public  highways,  notwithstanding  the 
exaction  of  toll  for  passing  on  them.  Railroads  are  public 
highways,  and  are  the  only  works  of  internal  improvement  spe- 
cially named  in  the  act ;  yet  no  one  can  travel  on  them  without 
paying  toll.  Railroads,  turnpikes,  bridges,  ferries,  are  all  things 
of  public  concern,  and  the  right  to  erect  them  is  a  public  right. 
If  it  be  conceded  to  a  private  individual  or  corporation,  it  is 
conceded  as  a  public  franchise ;  and  the  right  to  take  toll  is 
granted  as  a  compensation  for  erecting  the  work  and  relieving 
the  public  treasury  from  the  burden  thereof.  Those  who  have 
such  franchises  are  agents  of  the  public.  They  have,  it  is  true, 
a  private  interest  in  the  tolls ;  but  the  works  are  public,  and 
subject  to  public  regulation,  and  the  entire  public  has  the  right 
to  use  them.  These  principles  are  so  elementary  in  the  com- 
mon law,  that  we  can  hardly  open  our  books  without  seeing 
them  recognized  or  illustrated.  Comyns's  Digest,  title  "  Toll- 
thorough,"  commences  thus :  ^^  Toll-thorough  is  a  sum  demanded 
for  a  passage  through  an  highway ;  or,  for  a  passage  over  a 
ferry,  bridge,  &c. ;  or,  for  goods  which  pass  by  such  a  port  in 
a  river :  and  it  may  be  demanded  in  consideration  of  the  repair 
of  the  pavement  in  a  high  street ;  or,  of  the  repair  of  a  sea-wall, 
bridge,  &c. ;  cleansing  oi  a  river,  &c.  But  toll-thorough  cannot 
be  claimed  simply,  without  any  consideration.**  These  few 
sentences  indicate  conclusively  that  the  existence  of  a  toll  is 
not  inconsistent  with  the  public  character  of  the  work  on  which 
it  is  exacted. 

Of  course,  there  may  be  private  bridges  as  there  may  be  pri- 
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▼ate  ways,  and  they  are  put  in  the  same  category  by  the  text* 
writers.  Woolrych  on  Ways,  195.  But  all  bridges  intended 
and  used  as  thoroughfares  are  public  highways,  whether  sub- 
ject to  toll  or  not.  Regularly,  all  public  bridges  are  a  county 
charge,  and  the  county  is  bound  to  erect  and  maintain  them. 
1  Bla.  Com.  357.  But  others  may  be  charged  with  this  duty, 
and  a  toll  is  the  commonest  of  means  for  obtaining  compensa- 
tion for  its  performance.  In  Angell  on  Highways,  it  is  said 
that  public  bridges  may  be  divided  into  three  classes :  '^  First, 
those  which  belong  to  the  public,  as  State,  county,  or  township 
bridges,  over  which  all  people  have  a  right  to  pass,  without  or 
with  paying  toll ;  these  are  built  by  public  authority  at  the 
public  expense,  either  of  the  State  itself,  or  of  a  district  or  por- 
tion of  the  State ;  secondly,  those  which  have  been  built  by 
companies  (like  turnpike  and  railroad  companies)  or  at  the 
expense  of  private  individuals,  over  which  all  persons  have  a 
right  to  pass  on  the  payment  of  a  toll  fixed  by  law ;  thirdly, 
those  which  have  been  built  by  private  individuals,  and  which 
have  been  surrendered  or  dedicated  to  the  use  of  the  public." 
Angell  on  Highways,  sect.  88.  Chancellor  Kent  says  :  "  The 
privilege  of  making  a  road  or  establishing  a  ferry,  and  taking 
tolls  for  the  use  of  the  same,  is  a  franchise,  and  the  public  have 
an  interest  in  the  same ;  and  the  owners  of  the  franchise  are 
answerable  in  damages  if  they  should  refuse  to  transport  an 
individual  without  any  reasonable  excuse,  upon  being  paid  or 
tendered  the  usual  rate  of  fare."  In  the  same  connection,  he 
enumerates  in  this  class  of  franchises  ferries,  bridges,  turnpikes, 
and  railroads.     3  Kent,  Com.  458,  459. 

But  it  is  unnecessary  to  continue  the  discussion  further.  In 
our  judgment,  the  bridge  in  question  is  a  public  bridge,  and  a 
work  of  internal  improvement  within  the  meaning  of  the 
statute. 

Whether  the  precinct  or  the  county  commissioners  have  the 
right,  without  further  legislative  authority,  to  demand  tolls  for 
passing  on  the  bridge  is  a  totally  different  question,  and  one 
that  does  not,  in  our  judgment,  affect  the  validity  of  the  bonds. 
The  bridge  being  an  internal  improvement,  the  precinct  had 
the  power  to  aid  in  its  construction.  This  it  resolved  to  do, 
and  on  this  resolve  is  founded  the  issue  of  the  bonds.   Whether 
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it  should  get  any  consideration  from  the  public  in  return  was  a 
question  in  which  the  purchaser  of  the  bond  is  not  concerned. 
A  resolye  to  make  the  bridge  a  toll-bridge  was  an  incidental 
matter,  that  might  or  might  not  be  valid,  and  might  or  might 
not  be  carried  out,  if  valid,  without  affecting  the  main  purpose, 
—  the  construction  of  the  bridge,  or  the  bonds  issued  in  aid 
of  its  accomplishment.  The  toll  question  was  an  incidental 
one,  in  which  the  precinct  alone  was  beneficially  interested. 
If  in  the  execution  of  their  power  to  aid  in  the  construction  of 
the  bridge  the  people  of  the  precinct  proposed  to  get  some 
return  in  the  shape  of  tolls,  and  should  find  that  they  had  no 
authority  to  exact  them,  how  can  that  affect  their  bonds,  to 
issue  which  their  power  was  undoubted  ?  In  voting  the  bonds, 
they  may  have  acted,  and  undoubtedly  did  act,  under  the  ex- 
pectation that  the  proposed  tolls  would  relieve  them  from  some 
taxation  for  their  payment;  but,  if  mistaken  in  this,  — that  is, 
in  their  power  to  exact  tolls,  —  how  can  this  affect  the  bonds  ? 
And  how  can  their  want  of  power  to  exact  tolls  concern  the 
purchaser  of  the  bonds?  The  truth  is,  the  two  things  —  the 
power  to  aid  in  the  construction  of  the  bridge,  and  the  power 
to  stipulate  for  tolls  thereon  —  are  distinct ;  and  in  that  light 
they  should  be  viewed  on  the  question  of  the  validity  of  the 
bonds.  The  bridge  is  an  accomplished  fact,  a  public  improve- 
ment, of  which  the  public  and  the  people  of  Fremont  have  the 
benefit ;  and  its  erection  is  due  to  those  who  advanced  their 
money  on  the  bonds.  There  are  some  equities  in  the  case  that 
ought  not  to  be  entirely  ignored  in  considering,  not  the  powers 
of  the  precinct,  but  the  manner  in  which  it  has  attempted  to 
exercise  them.  If  any  party  is  to  suffer  from  a  mistake  of  law 
in  respect  to  the  power  of  exacting  tolls,  equity  and  justice 
require  that  it  should  be  that  party  which  has  received  the 
benefit,  and  not  the  party  that  advanced  the  consideration. 
This  principle  should  always  govern  when  it  involves  no  viola- 
tion of  any  rule  of  law. 

We  deem  it  unnecessary  to  advert  to  other  points  made  in 
the  argument.  They  present  nothing  that  requires  distinct 
consideration. 

On  the  whole,  we  are  of  opinion  that  the  answer  does  not  set 
up  a  sufficient  defence  in  law  to  the  cause  of  action  stated  in 
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the  petition,  whether  the  plaintiff  had  notice  of  the  election 
proceedings  and  of  the  character  of  the  proposed  bridge  or  not 
before  purchasing  the  coupons  on  which  the  suit  is  brought. 

This  conclusion  requires,  and  our  judgment  is,  that  the  first 
and  third  questions  should  be  answered  in  the  negative,  and 
that  the  second  question  is  immaterial ;  and,  consequently,  that 
the  judgment  of  the  Circuit  Court  should  be  affirmed. 

Judgment  cffirmed. 


United  States  v.  Coxtkty  of  Clabk. 

A  county  subscribed  for  stock  of  a  raUroad  corporation,  and  issued  bonds  in 
payment  therefor,  pursuant  to  a  law  which  authorized  a  levy  of  a  special  tax 
to  pay  them,  "  not  to  exceed  one-twentieth  of  one  per  cent  upon  the  assessed 
ralue  of  taxable  property  for  each  year/'  but  contained  no  provision  that  only 
the  fund  so  derived  should  be  applied  to  their  payment.  Hdd,  that  the  bonds 
are  debts  of  the  county  as  fully  as  any  other  of  its  liabilities,  and  that  for  any 
balance  remaining  due  on  account  of  principal  or  interest  after  the  application 
thereto  of  the  proceeds  of  such  tax  the  holders  of  them  are  entitled  to  payment 
out  of  the  general  funds  of  the  county. 

EsBOE  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

On  the  fourth  day  of  January,  1876,  the  United  States,  on 
the  relation  of  William  A.  Johnston,  filed  in  the  court  below  a 
petition  for  a  mandamus  against  the  County  Court  of  Clark 
County,  Missouri,  and  the  justices  thereof. 

The  case  exhibited  by  the  pleadings  is  this :  On  the  sixth 
day  of  June,  1874,  said  Johnston  recovered  a  judgment  in  said 
.Circuit  Court  against  that  county  for  $8,606.64  and  costs.  The 
judgment  was  for  unpaid  instalments  of  interest  on  bonds  of  the 
county,  each  for  $500,  issued  on  the  first  day  of  June,  1871,  by 
order  of  the  county  court,  in  execution  of  a  power  conferred 
by  the  charter  of  the  Missouri  &  Mississippi  Railroad  Company. 
The  whole  issue  under  the  order  was  $200,000,  and  the  judg* 
ment  was  for  interest  upon  one-fourth  of  the  amount.  An  exe- 
cution having  been  issued  upon  the  judgment,  and  a  return 
made  that  no  property  could  be  found,  he  applied  for  a  mandof 
mu8  requiring  the  county  court  and  the  justices  thereof  to  direct 
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the  clerk  of  the  county  to  draw  a  warrant  on  the  county  treas- 
urer for  the  balance  of  the  judgment  remaining  unpaid,  so  that 
he  might  be  enabled,  on  its  presentation,  to  have  it  paid  in  its 
order  out  of  the  county  treasury.  His  right  to  such  a  warrant, 
and  the  duty  of  the  county  court  to  direct  it  to  be  drawn,  are 
claimed  to  be  founded  upon  the  general  statutes  of  the  State. 
The  act  respecting  the  powers  and  duties  of  county  courts 
(Wagner,  Stat.  414,  sect.  28)  enacts  as  follows:  '*  Each  county 
court  shall  have  power  to  audit,  adjust,  and  settle  all  accounts 
to  which  the  county  shall  be  a  party ;  to  order  the  payment 
out  of  the  county  treasury  of  any  sum  of  money  found  due 
by  the  county;"  and  the  thirty-first  section  provides  that, 
^'  when  the  court  shall  ascertain  any  sum  of  money  to  be  due 
from  the  county,  they  shall  order  their  clerk  to  issue  a  warrant 
therefor,"  drawn  upon  the  county  treasurer,  prescribing  the 
form.  The  thirty-second  section  requires  every  such  warrant 
to  be  drawn  for  the  whole  amount  ascertained  to  be  due  to  the 
person  entitled  to  the  same ;  and  by  the  eighth  section  of  the 
act  warrants  are  required  to  be  paid  in  the  order  of  their 
presentation. 

Such,  in  the  main,  is  the  case  made  by  the  relator.  The  de- 
fendants concede  the  recovery  of  the  judgment  and  the  lawful 
issue  of  the  bonds,  but  aver  that  the  charter  of  said  company  ex- 
pressly provided  that  the  levy  of  a  tax  by  the  county  court  should 
not  exceed  one-twentieth  of  one  per  cent  each  year  for  the 
payment  of  the  bonds  and  the  interest  thereon.  They  further 
aver  that  they  have  levied  that  tax ;  that  they  have  no  authority 
to  provide  any  other  revenue  fund  for  the  payment  of  the  said 
bonds  or  interest,  or  any  judgment  thereon ;  that  the  relator 
is  not  entitled  to  have  his  judgment  paid  out  of  any  other  fund ; 
that  the  fund  is  to  be  distributed  proportionately  among  all  the 
holders  of  the  bonds  of  the  $200,000  issue ;  that  there  is  no 
fund  in  the  treasury  applicable  to  the  bonds ;  and  that  they  are 
not  authorized  to  order  a  warrant  for  the  relator's  judgment 
payable  out  of  any  other  fund  than  that  derived  from  the  tax 
of  one-twentieth  of  one  per  cent  authorized  by  that  charter. 

The  provision  of  the  charter  mentioned  in  the  pleadings  is  as 
follows :  ^^  It  shall  be  lawful  for  the  corporate  authorities  of  any 
city  or  town,  or  the  county  couii;  of  any  county,  desiring  so  to 
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do,  to  subscribe  to  the  capital  stock  of  said  company,  and  may 
issue  bonds  therefor,  and  levy  a  tax  to  pay  the  same  not  to 
exceed  one-twentieth  of  one  per  cent  upon  the  assessed  value 
of  taxable  property  for  each  year." 

The  statutes  of  the  State  make  it  the  duty  of  the  county 
court  to  levy  taxes  for  county  uses,  not  exceeding  the  rate  of 
five  mills,  or  one-half  per  cent.  The  tax  of  one-twentieth  of 
one  per  cent  is  an  authorized  addition  to  this. 

The  United  States  demurred  to  the  defence.  The  demurrer 
was  sustained  and  the  petition  dismissed.  This  writ  of  error 
was  then  sued  out. 

Mr.  George  W.  McCrary  in  support  of  the  judgment  below. 

The  county  court  is  expressly  restricted  from  levying  more 
than  one-twentieth  of  one  per  cent  in  any  one  year  to  pay  the 
bonds  and  coupons  in  controversy,  or  any  judgment  thereon. 
Sect.  13  of  the  charter  of  the  Missouri  &  Mississippi  Railroad 
Company.  Session  Acts  of  Mo.,  1865,  p.  88 ;  Supervi^orB  v.  United 
States,  18  Wall.  71 ;  State  v.  Shortridge  et  aL,  66  Mo.  126. 

The  relator  is  not  entitled  to  a  warrant  payable  out  of  the 
ordinary  revenues  of  the  county,  and  the  defendants  below  have 
no  authority  to  direct  its  issue.  The  only  fund  applicable  to 
the  payment  of  his  judgment  is  that  derived  from  the  special 
tax  which  the  charter  empowers  the  county  court  to  levy. 

The  statute  of  Missouri  (1  Wagner,  Stat.  410  et  seq.')  pro- 
vides that  all  warrants  drawn  upon  the  treasurer  of  the  county 
shall  state  the  fund  out  of  which  the  same  are  to  be  paid,  and 
prescribes  a  form  for  drawing  them.  If  there  be  on  hand  no 
Buch  fund  as  that  mentioned  in  the  warrants  which  are  presented 
for  payment,  he  makes  on  them  an  indorsement  to  that  effect. 

The  law  in  force  when  the  bonds  were  issued  obviously  re- 
quires that  the  different  funds  in  the  county  treasury  shall  be 
faithfully  and  exclusively  applied  to  the  specific  purposes  for 
which  they  have  been  respectively  collected.  Notice  was  thus 
given  that  these  securities  were  payable  out  of  a  special  fund, 
in  raising  which  the  taxing  power  of  the  county  court  is  ex- 
pressly limited,  and  the  holders  of  them  must  resort  to  that 
fund  alone  for  payment. 

Mr.  James  Grant,  contra. 

No  question  as  to  the  validity  of  the  bonds  is  raised.  As  they 
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are  the  obligations  of  the  county,  the  holder  of  them  is  entitled 
to  payment  from  its  funds  in  the  same  manner  as  other  parties 
whose  claims  are  a  general  charge  upon  it. 

The  provision  of  the  charter  for  the  levy  of  a  special  tax  waa 
intended  to  give  increased  value  in  the  market  to  the  bonds, 
and  furnish  an  additional  security  to  the  holder  of  them,  but  not 
to  limit  his  right  to  the  avails  which  that  tax  would  produce. 

Mb.  Jijsticb  Stbong,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  question  presented  by  the  record  is,  whether  the  relator 
is  entitled  to  payment  of  his  judgment  out  of  the  general  funds 
of  the  county,  so  far  as  the  special  tax  of  one-twentieth  of  one 
per  cent  is  insufficient  to  pay  it.  And  we  think  that  he  is  thus 
entitled  is  plain  enough,  unless  the  act  which  gave  the  county 
authority  to  issue  the  bonds  directs  otherwise.  That  act  gave 
plenary  authority  to  the  county  to  subscribe  to  the  capital 
stock  of  the  railroad  company  and  to  issue  bonds  therefor, 
but  imposed  no  limit  upon  the  amount  which  it  empowered  a 
county  to  subscribe,  and  for  the  payment  of  which  authority 
was  given  for  the  issue  of  county  bonds.  This  was  left  to  the 
discretion  of  the  county  court.  So  it  has  been  held  by  the 
Supreme  Court  of  the  State.  State  v.  Shortridge  et  aL^  56 
Mo.  126.  A  limitation  was,  however,  prescribed  for  the  special 
tax  which  was  allowed  to  be  levied.  But  that  was  a  special 
tax,  distinct  from  and  in  addition  to  the  ordinaiy  tax  which, 
by  other  statutes,  the  county  court  was  authorized  to  levy; 
probably  supposed  to  be  made  necessary  by  the  new  liabilities 
the  county  might  assume.  There  is  no  provision  in  the  act 
that  the  proceeds  of  the  special  tax  alone  shall  be  applied  to 
the  payment  of  the  bonds.  None  is  expressed,  and  none,  we 
think,  can  fairly  be  implied.  It  is  no  uncommon  thing  in  legis- 
lation to  provide  a  particular  fund  as  additional  security  for  the 
payment  of  a  debt.  It  has  often  been  done  by  the  States,  and 
jnore  than  once  by  the  Federal  government.  The  act  of  Con- 
gress of  Feb.  25, 1862  (12  Stat.  846),  set  apart  the  coin  paid 
for  duties  on  imported  goods  as  a  special  fund  for  the  payment 
of  interest  on  the  public  debt  and  for  the  purchase  of  one  per 
cent  thereof  for  a  sinking  fund ;  yet  no  one  ever  thought  the 
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obligation  to  pay  the  debt  is  limited  by  the  amount  of  the  dutiea 
collected.  Limitations  upon  a  special  fund  provided  to  aid  in 
the  payment  of  a  debt  are  in  no  sense  restrictions  of  the  liabil- 
ity of  the  debtor.  Why,  then,  must  not  the  special  tax  of  one- 
fcwentieth  of  one  per  cent  be  regarded  as  merely  an  additional 
provision  made  for  the  payment  of  the  new  debt  authorized, 
rather  than  as  a  denial  to  the  creditors  of  any  resort  to  the  or- 
dinary sources  from  which  payment  of  county  debts  is  to  be 
made  ?  Why  should  such  a  provision  be  construed  as  placing 
the  holders  of  the  bonds  in  a  worse  situation  than  that  of  other 
creditors  of  the  county  ?  These  bonds  are  a  debt  of  the  county 
as  fully  as  is  any  other  liability.  Had  the  act  which  gave  power 
to  the  county  to  issue  them  said  nothing  of  any  special  tax, 
there  could  be  no  question  that  the  holders  of  the  bonds,  like 
other  creditors,  would  have  a  resort  to  the  money  in  the  county 
treasury  collected  for  the  discharge  of  its  obligations ;  for  it  is 
by  the  law  made  the  duty  of  the  county  court  to  order  the  pay- 
ment out  of  the  county  treasury  of  any  sum  of  money  found  by 
them  to  be  due  from  the  county.  It  would,  therefore,  have  been 
the  court's  duty  to  direct  its  clerk  to  issue  a  warrant  for  pay- 
ment, as  in  other  cases.  And  surely  it  is  not  to  be  held,  unless 
such  a  construction  of  the  statute  is  absolutely  necessary,  that 
when  the  legislature  authorized  the  county  to  incur  the  debt,  it 
intended  to  deny  to  the  creditor  the  right  to  look  to  the  treasury 
of  the  county  for  its  payment ;  in  other  words,  that  the  debt  was 
sanctioned,  but  that  it  was  stripped  of  the  usual  incidents  of  a 
debt,  and  the  debtor  was  relieved  from  attendant  liabilities. 
And  it  is  not  to  be  inferred,  from  a  provision  giving  the  creditor 
the  benefit  of  a  special  fund,  that  it  was  intended  to  place  him 
in  a  worse  position  than  that  he  would  have  occupied  had  no 
such  provision  been  made.  And  that,  too,  in  the  absence  of 
any  direction  that  he  must  look  exclusively  to  that  fund.  Such 
is  not  a  reasonable  construction  of  the  statute.  Such  is  not  a 
fair  implication  of  its  purpose.  It  accords  neither  with  its 
letter  nor  with  its  spirit.  Yet  it  is  for  such  an  implication  the 
defendants  contend,  and  upon  it  their  case  wholly  rests. 

The  bonds,  as  we  have  said,  and  as  is  conceded,  are  an  author^ 
ized  debt  of  the  county.  The  purpose  for  which  they  were 
authorized  is  manifest.     It  was  to  furnish  aid  to  the  construe* 


216  United  States  v.  County  of  Clabk.      [Sup.  Ot 

lion  of  a  railroad  in  which  the  public,  and  especially  the  county 
of  Clark,  were  thought  to  be  interested.  The  bonds,  it  is  to 
be  presumed,  were  intended  to  be  for  sale  in  the  market;  and 
it  was  the  obvious  intent  alike  of  the  State,  of  the  raili-oad  com- 
pany, and  of  the  county  that  they  should  bring  the  highest 
price  possible.  For  this  reason,  probably,  the  tax  of  one-twen- 
tieth of  one  per  cent  was  authorized,  with  a  view  to  give  to  them 
additional  credit,  to  make  them  more  salable,  and  to  enable  the 
railroad  company  or  the  county  to  obtain  for  them  a  larger 
price.  Surely  it  could  not  have  been  to  depreciate  their  value, 
and  make  them  almost  worthless  in  the  market.  It  was  said 
during  the  argument,  and  not  denied,  that  the  taxable  property 
of  the  county  is  valued  at  $3,700,000.  A  tax  of  one-twentieth 
of  one  per  cent  upon  that  sum,  taking  no  account  of  exonera- 
tions and  failure  to  collect,  would  yield  only  $1,850,  less  than 
one-eighth  of  the  annual  interest  of  the  debt  authorized  and  in- 
curred. .  It  is  incredible  that  the  legislature  intended  to  deny 
to  the  purchasers  of  the  bonds  any  right  to  look  for  payment 
beyond  such  a  meagre  provision  ;  or,  if  it  was  so  intended,  that 
the  intention  would  not  have  been  expressed  in  precise  (erms. 
In  the  absence  of  any  express  declaration  that  the  creditor's 
right  to  claim  payment  shall  not  reach  beyond  the  fund  derived 
from  the  small  special  tax,  we  cannot  think  the  legislature  pro- 
posed rendering  the  bonds  unsalable  or  almost  worthless  in  the 
hands  of  those  who  might  be  so  unfortunate  as  to  hold  them. 
Such  an  intention  would  have  defeated  the  object  souglit  to  be 
secured  by  giving  authority  for  their  issue.  Nor  can  we  think 
that  the  legislature  intended  to  set  a  trap  for  purchasers,  and 
lead  them  to  suppose  they  were  obtaining  valuable  securities, 
when,  in  fact,  they  would  obtain  what  was  worth  next  to  noth- 
ing. The  statute  justifies  no  implication  of  any'such  legislative 
intention.  If  it  be  said  that  the  legislature,  in  limiting  the 
special  tax  allowed,  contemplated  no  issue  of  bonds  beyond 
what  one-twentieth  of  one  per  cent  would  pay,  and  did  not 
anticipate  the  improvidence  of  purchasers  who  might  buy  iionds 
issued  in  excess  of  that  sum,  it  may  be  answered,  that  still  a 
larger  issue  was  in  fact  authorized.  Such  an  issue  must,  there- 
fore, have  been  considered  as  possible.  And  it  would  be  absurd 
to  hold  that  the  legislative  intent  was  to  allow  the  issue  and 
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sale  of  county  bonds  for  a  sum  more  than  one  hundred  times 
larger  than  the  debt  acknowledged  by  them  to  be  due,  and  more 
than  one  hundred  times  larger  than  the  purchasers  would  be 
entitled  to  recover. 

.We  have  been  referred  to  the  cases  of  Supervisors  v.  United 
States  (18  Wall.  71)  and  State  v.  Shortridge  et  al.  (supra^^  as 
sustaining  the  construction  of  the  statute  contended  for  by  the 
defendants.  In  fact,  however,  they  afford  it  no  support.  In  the 
former  of  these  cases,  we  held  that  a  statute  of  the  State  of 
Iowa  conferred  no  power  to  levy  a  specific  tax  to  pay  a  judg- 
ment rendered  against  a  county  on  warrants  for  ordinary  county 
expenditures,  and  we  asserted  that  a  mandamiLS  will  not  be 
Awarded  to  compel  county  officers  of  a  State  to  do  any  act 
which  they  are  not  authorized  to  do  by  the  laws  of  the  State 
from  which  they  claim  their  powers.  We  adhere  now  to  what 
we  then  decided.  But  we  have  in  hand  no  such  case.  The 
present  is  not  an  attempt  to  enforce  the  levy  of  any  special  tax, 
or  of  any  tax.  It  asserts  no  power  in  the  county  court  to  levy 
a  tax,  which  the  defendants  deny  they  have.  It  claims  only  a 
right  to  share  in  the  product  of  a  tax  confessedly  authorized. 
We  do  not,  therefore,  perceive  that  the  case  has  any  applicabil- 
ity to  the  subject  we  have  before  us.  And  State  v.  Shortridge 
et  al.y  though  claimed  to  be  in  point,  is  equally  inapplicable, 
when  it  is  observed  what  the  case  was  and  what  was  decided. 
It  was  a  suit  for  a  mandamus  to  compel  the  county  court  of 
Macon  County  to  levy  a  tax  for  the  payment  of  the  principal 
and  interest  of  several  railroad  bonds  issued  in  payment  of  a 
subscription  by  the  county  to  the  capital  stock  of  the  Missouri 
&  Mississippi  Railroad  Company.  The  bonds  had  been  issued  by 
virtue  of  a  legislative  act  similar  to  that  under  which  the  bonds 
of  the  present  relator  were  issued.  The  county  had  levied  the 
special  tax  authorized  by  the  act,  and  the  application  was  for  a 
mandamus  to  compel  the  levy  of  another  tax  specially  for  the 
payment  of  the  bonds,  in  addition  to  that  allowed ;  namely, 
that  of  one-twentieth  of  one  per  cent.  The  court  refused  the 
writ,  holding  that  no  other  special  tax  was  authorized  by  law 
than  Ihe  one  mentioned  in  the  charter  of  the  railroad  company ; 
and,  as  that  had  been  levied,  that  there  was  no  right  to  levy 
another.     This  was  the  only  question  before  the  court,  and  the 
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decision  is  aathority  only  to  the  extent  of  the  case  before  it. 
The  court  does  not  appear  to  have  decided  that  the  county 
court  could  not  levy  a  general  tax  for  the  expenses  and  liabili- 
ties of  the  county.  It  was  only  called  upon  to  consider  how 
far  an  extraordinary  or  special  tax  could  be  levied.  The  case 
called  for  nothing  more ;  and,  if  more  was  intended  by  the  judge 
who  delivered  the  opinion,  it  was  purely  obiter.  In  the  present 
case,  as  already  said,  there  is  no  effort  to  enforce  the  levy  of 
any  special  tax. 

Upon  the  whole,  therefore,  we  think  the  relator  is  entitled 
to  the  mandamus  for  which  he  prays. 

Judgment  reversed^  with  instructions  to  give  judgment  on  the 
demurrer  to  the  return  against  the  respondents. 

Mb.  Chief  Justice  Waite,  with  whom  concurred  Mb. 
Justice  Miller  and  Mb.  Justice  Bbadley,  dissenting. 

I  am  unable  to  concur  in  this  judgment.  I  think  the  act 
under  which  the  bonds  were  issued  limited  the  power  of  taxa- 
tion for  their  payment,  and  that  the  holders  are  chargeable  with 
notice  of  the  limitation.  The  debt  authorized  was  one  payable 
from  a  particular  fund.  If  the  fund  is  deficient,  the  legislature 
alone  has  the  power  to  grant  the  necessary  relief. 


Webnbb  v.  Eikg. 

A.  Form,  when  of  the  essenoe  of  an  inyention,  is  necessarily  material ;  and.  If  it 
be  inseparable  from  the  successful  operation  of  the  machine,  the  attainment 
of  the  same  object  by  a  machine  different  in  form  is  not  an  infringement. 

%  The  use  by  Bobert  Werner,  under  letters-patent  No.  lMfi2l,  for  crimpmg  and 
fluting-machlnes,  issued  to  him  Jan.  7, 1873,  of  the  detent,  or  finger,  ui  com- 
bination with  flutlng-roUers  to  produce  crinkles  or  puffings,  is  not  an  in- 
fringement of  the  double-plated  semi-cylinder  guides  covered  by  reissued 
letters-patent  No.  8000,  granted  to  George  £.  King  June  23, 1868. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  a  bill  in  chancery  by  Geoi'ge  E.  King  against 
Bobert  Werner  for  the  alleged  infringement  by  the  latter  of 
two  reissued  letters-patent,  No.  3000  and  No.  8001,  grantod  ta 
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the  complainant  June  28,  1868,  the  first  being  for  an  improTe- 
ment  in  fluting-machines.  The  schedule  referred  to  in  the 
letters-patents  therefor,  and  making  part  of  them,  is  as  fol* 
lows :  — 

^  To  aU  whom  it  may  concern  : 

<^  Be  it  known  that  I,  George  Edwin  King,  of  the  city,  county, 
and  State  of  New  York,  have  invented  certain  new  and  useful  im- 
provements in  fluting-machiaes;-and  I  do  hereby  declare  that  the 
following  is  a  full,  clear,  and  exact  description  of  the  same,  reference 
being  had  to  the  accompanying  drawings,  making  a  part  of  this 
specification,  in  which  — 

^  Fig.  1  is  a  front  elevation  of  a  fluting-machine.  constructed  ao- 
cording  to  my  invention. 

*'  Fig.  2  is  an  end  elevation  of  the  same. 

^Fig.  8  is  a  detached  section  representing  a  portion  of  the 
same. 

^  Fig.  4  is  a  plan  view  of  a  piece  of  the  fiuted  puffing  for  the 
manufacture  of  which  my  invention  is  intended. 

*^  Similar  letters  of  reference  indicate  corresponding  parts  in  all 
the  figares. 

^'This  invention  is  designed  for  making  puffing  applicable  to 
shirt-bosoms,  trimming,  or  other  purposes  of  dress,  in  which  the 
article,  as  it  issues  from  the  machine,  is  (without  having  recourse  to 
laundering)  delivered  in  a  complete  form,  either  singly  or  in  two 
or  more  series  or  rows,  composed  of  fiattened  borders,  with  flutes 
running  along  their  inner  edges,  and  puffed  or  crinkled  surfaces 
between  the  flutes. 

*'The  invention  consists  in  a  guide  constructed  with  one  or 
more  curved  or  arched  portions,  in  combination  with  one  or  more 
suitable  fluting-roUers,  whereby  the  material,  in  passing  through 
the  machine,  is  fluted  and  contracted  laterally,  as  it  were,  or  drawn 
up  between  the  flutes  to  produce  the  required  crinkled  surface  or 
surfaces  in  the  puffing. 

*'  To  enable  others  to  understand  the  construction  and  operation 
of  my  invention,  I  will  proceed  to  describe  it  with  reference  to  the 
drawings. 

^  A  represents  the  firame  which  supports  the  working  parts  of 
the  apparatus,  and  situated  longitudinally,  in  the  upper  part  of 
which  are  two  fluting-rollers,  B  and  C,  which  are  situated  one  above 
the  other,  with  their  ends  projecting  through  large  vertical  slots,  a, 
formed  in  the  ends  of  the  fi'ame,  A ;  the  roller,  B,  being  supported 
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111  semiciroalar  bearings  formed  in  the  lower  ends  of  the  slots,  a, 
and  furnished  at  one  end  with  a  crank,  b^  and  the  upper  roller,  C, 
working  in  semicircular  bearings,  c,  formed  in  sliding-blocks,  c, 
placed  upon  the  ends  thereof,  and  pressed  down  upon  the  same  by 
a  spring,  <f,  the  tension  of  which  may  be  regulated  by  means  of  a 
vertical  screw,  «,  situated  centrally  in  the  top  of  the  frame,  A. 

"  When  desired,  the  upper  roller,  C,  may  be  held  within  a  given 
distance  of  the  lower  roller  by  vertical  setrscrews,  /,  situated  one 
at  each  end  of  the  top  of  the  aforesaid  frame,  A,  and  acting  upon 
the  sliding  or  adjustable  bearings,  c. 

"  The  puffing  is  represented  in  Fig.  4,  and  is  formed  of  strips  of 
any  suitable  fabric,  and  of  a  width,  when  finished,  nearly  or  quite 
equal  to  the  length  of  the  fluting-rollei*s,  B  C,  and  is  formed  with 
longitudinal  portions,  g,  which  are  fluted  transversely  to  the  length 
of  the  strip  aforesaid ;  also  with  portions.  A,  in  which  the  fabric  is 
pressed  flat,  and  through  which  longitudinal  rows  of  stitching  are 
formed,  to  render  permanent  the  conformation  of  the  puffing ;  and 
also  with  portions,  /,  whicli  are  intended  to  be  wider  than  the  parts 
just  described,  and  which  are  pufled  or  crinkled  in  such  manner  as 
to  possess  an  irregular  wavy  surface. 

"  In  order  to  form  these  several  portions  of  the  puffing,  each  of 
the  flutting-rollers,  B  C,  is  formed  with  as  many  annular  or  circum- 
ferential series,  A',  of  grooves  and  flutes  as  there  are  fluted  por- 
tions, ffy  upon  the  puffing,  with  as  many  narrow  annular  faces,  B',  as 
there  are  flattened  portions.  A,  and  with  as  many  comparatively 
broad  portions,  C\  as  there  are  puffed  portions,  i,  in  the  finished 
puffing;  each  of  the  said  parts  of  the  rollers  being  of  the  same 
width  as  that  portion  of  the  completed  puffing  which  it  is  designed 
to  shape,  and  the  circumferential  faces  or  portions,  C,  being  of  such 
diameter,  that,  when  the  two  rollers  are  in  proper  position,  those 
upon  one  roller  will  be  situated  at  such  distance  from  those  upon 
the  other  that  no  considerable  pressure  will  be  exerted  upon  the 
fabric  in  passing  between  them  and  the  several  scries,  A',  of  grooves 
and  flutes  upon  one  roller  gearing  into  those  upon  the  other  roller. 

**D  indicates  pressors,  the  rearmost  end  of  each  one  of  which  is 
curbed  downward,  and  fitted  upon  the  upper  rearmost  part  of  each 
of  the  faces,  B',  of  the  lower  roller,  B,  with  its  forward  end  curved 
upward  in  contact  with  the  forward  sides  of  the  coiresponding 
face,  B',  upon  the  other  roller,  as  shown  in  Figs.  2  and  8,  the  afore- 
said rearmost  ends  of  these  pressors,  D,  being  pressed  against  the 
roller,  B,  by  set-screws,^',  passing  through  a  horizontal  bar  or  brace,  k^ 
secured  upon  the  rear  of  the  frame,  A. 
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*<  Fixed  upon  the  forward  side  of  the  frame,  A,  in  front  of  the 
roller,  B,  is  a  horizontal  support! ng-brace,  m,  which  has  fixed  upon 
it  an  inclined  plate,  n,  upon  which  is  supported  the  inclined  guide,  E, 
which  is  composed  of  two  pieces  of  sheet  metal,  secured  one  over 
the  other,  at  such  a  distance  apart  as  to  permit  the  passage  of  the 
cloth  or  fabric  between  them;  and  those  parts  of  tliis  guide,  E,  in 
front  of  the  plain  cylindrical  portions,  C,  of  the  rollers,  are  curved 
upward  or  arched  transversely,  as  shown  at  a\  in  such  manner  that 
the  width  of  the  fabric  passed  between  each  jiair  of  the  plain  por- 
tions, C,  will  be  greater,  if  stretched  out  to  its  full  extent,  than  the 
width  of  the  said  portions,  so  that  the  said  fabiic,  by  means  of  its 
increased  width,  will  be  crinkled  or  pufied  in  passing  between  the 
aforesaid  portions,  C,  as  will  be  presently  fully  set  forth. 

"  The  end  of  the  strip  of  cloth  or  fabric  from  which  the  fluted 
pnffing  is  to  be  formed  is  passed  into  and  through  the  guide,  £,  and 
between  the  rollers,  B  C,  and  a  rotary  motion  in  the  direction  of  the 
arrow,  shown  in  Fig.  2,  is  communicated  to  said  rollers  by  turning^ 
the  crank  b,  or  by  ojther  suitable  means. 

"  The  fabric  is  drawn  lengthwise  between  the  rollers,  those  por- 
tions thereof  which  pass  between  the  several  opposite  series.  A',  of 
grooves  and  flutes  of  the  two  rollers  being  fluted,  as  shown  at  ^, 
in  Fig.  4,  while  those  portions  of  the  said  fabric  which  pass  between 
the  smooth,  naiTow  annular  faces,  B',  of  the  rollers,  being  formed  into 
gathers  by  the  fluting  of  the  fabric  at  the  sides  or  edges  thereof,  are 
pressed  flat  by  passing  under  the  pressers,  D,  as  the  fabric  is  drawn 
along,  at  the  same  time  that  those  portions  of  the  fabric  drawn 
through  the  curved  or  arched  parts,  a\  of  the  guide,  E,  being,  if 
stretched  to  their  full  extent,  of  a  width  greater  than  that  of  the 
smooth  cylindrical  portions,  C,  and  being  also  gathered  by  the 
fluting  formed  at  their  sides  or  edges,  are  caused  to  assume  a 
crinkled  or  pufied  form,  as  they  are  passed  between  the  aforesaid 
portions,  C,  the  distance  between  the  opposite  smooth  portions,  C, 
aforesaid  being  such  that  no  pressure  is  exerted  upon  the  fabric 
passing  between  them  beyond  that  required  to  simply  press  the 
convex  surfaces  thereof  downward  to  a  sufficient  degree  to  in- 
sure the  shaping  thereof  into  the  pufled  condition  just  herein 
described. 

^'  The  extent  to  which  the  material  will  be  thus  contracted  later* 
ally,  as  it  were,  oi  drawn  up  between  the  flutes,  will  be  governed 
by  the  excess  in  length  of  the  arched  portions,  a',  of  the  guide  over 
a  straight  line  or  lines  connecting  such  arched  portions  at  their 
base. 
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'*  By  these  means,  the  fluted  puffing  is  brought  into  the  form  re- 
quired in  the  finished  article  without  the  necessity  of  washing  the 
same,  in  order  to  bring  the  puffing  into  such  form. 

^'To  complete  the  puffing,  longitudinal  rows  of  stitching  are 
formed  in  the  flat  parts,  A,  of  the  puffing,  to  retain  it  in  shape;  and, 
when  desired,  the  puffing  as  thus  completed  may  be  divided  longi- 
tudinally  in  the  said  parta,  A,  to  separate  it  into  narrow  pieces,  af 
required  for  various  trimming  purposes. 

^  What  I  claim  as  new,  and  desire  to  secure  by  letters-patent^ 
is  — 

^  The  guide,  E,  constructed  with  one  or  more  curved  or  arched 
portions,  a'y  in  combination  with  suitable  fluting-rollers,  substantially 
as  herein  set  forth,  for  the  purpose  specified.^ 

The  drawings  referred  to  in  the  foregoing  specification  are 
as  follows :  — 
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The  Teiflsned  letters-patent  No.  8001  were  for  a  new  article  of 
manufacture  therein  described,  being  an  improvement  in  fluted 
puffing. 

Werner,  to  whom  were  granted  letters-patent  No.  184,621, 
bearing  date  Jan.  7,  1873,  for  an  improvement  in  crimping 
and  fluting  machines,  denied  the  infringement,  and  insisted 
that  the  letters-patent  granted  to  King  were  void,  for  want  of 
novelty.  The  specification  forming  part  of  the  letters-patent 
granted  to  Werner  is  as  follows  :  — 

*^To  aU  whom  U  may  concern  : 

^Be  it  known  that  I,  Robert  Werner,  of  Hoboken,  in  the 
county  of  Hudson,  State  of  New  Jersey,  have  invented  a  new  and 
Improved  combined  crimping  and  fluting  machine,  of  which  the 
following  is  a  specification:  — 

**  Fig.  1  represents  a  vertical  transverse  section  of  my  improved 
crimping  and  fluting  machine,  the  line,  c  c.  Fig.  2,  indicating  the 
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plane  of  section.  Pig.  2  is  a  plan  or  top  view  of  the  same.  Fig.  3 
is  a  perspective  view  of  the  device  for  holding  the  fluting  against 
the  rollers.  Fig.  4  is  a  vertical  transverse  section  of  a  modification 
of  my  invention ;  Fig.  5,  a  face-view  of  the  crimping  and  fluting 
produced  on  the  machine ;  Fig.  6,  a  transverse  section ;  and  Fig.  7, 
a  longitudinal  section  of  such  fluting  and  cnmping. 

"Similar  letters  of  reference  indicate  corresponding  parts. 

**This  invention  relates  to  a  new  machine  for  producing  a  fluted 
and  crimped  fabric,  substantially  like  that  for  which  a  design  patent 
was  granted  to  me  on  the  twenty-ninth  day  of  November,  1870, 
from  a  smooth  and  flat  woven  fabric ;  and  the  invention  consists 
piincipally  in  the  application  to  fluting-rollers  of  a  detent,  or  finger, 
by  which  a  portion  of  the  fabric  is  held  back,  and  thereby  formed 
into  V-shaped,  but  more  or  less  irregular,  lateral  waves  and  crin- 
kles, whereby  the  stated  and  desired  effect  is  produced.  This  finger 
is  made  to  bear  against  a  platform  over  which  the  fabric  is  passed 
to  the  fluting-rollers,  or  directly  against  one  of  the  rollers,  as  may 
be  desired.  The  invention  also  consists  in  a  new  arrangement  and 
connection,  with  said  fluting-rollers,  of  a  device  for  holding  the 
fluted  fabric  in  contact  with  the  same  while  the  crinkled  portion  of 
the  fabric  is  being  elevated  and  pufled  up  by  a  projecting  rib  or 
stationary  plate,  all  as  hereinafter  more  fully  described. 

"  In  the  accompanying  drawing  the  letter  A  represents  the  frame 
of  the  machine.  In  the  same  are  the  bearings  of  two  fluting-rollers, 
B  B,  which  are  parallel  with  each  other,  and,  by  preference,  in  a 
horizontal  position,  as  indicated.  The  rollers,  B,  are  provided  with 
zones,  a  a,  of  fluting  or  toothed  portions,  which  will  cause  certain 
strips  of  the  fabric  which  pass  between  the  said  rollers  to  be  fluted, 
while  the  remaining  portions  of  the  same  fabric  will  not  be  fluted. 
C  is  a  platform  secured  to  the  framework,  A,  in  front  of  and  about 
In  line  with  the  space  between  the  two  rollers.  D  is  a  detent  or 
spring  fastened  to  a  bar,  b,  which  rests  by  posts,  d^  upon  the  plat- 
form, C.  The  free  end  of  the  spring,  D,  bears  against  said  platform 
midway  between  the  two  inner  zones,  or  any  pair  of  zones,  a  a,  on 
said  rollers.  The  fabric  is  passed  over  the  platform,  C,  before  it 
entere  the  rollers,  or  rather  in  its  passage  to  the  said  rollers,  and  is 
consequently  passed  under  and  subjected  to  the  pressure  of  the 
spring,  D,  being  fed  or  drawn  forward  by  and  between  the  rollers. 
That  portion  of  the  fabric  which  is  subjected  to  the  pressure  of  the 
spring,  D,  will  be  detained  or  held  back  or  stretched  back  to  be 
drawn  into  the  V-shaped  crinkles  or  crimping,  which  is  indicated 


Oct  1877.]  Werneb  v.  ErNG.  226 

in  Fig.  5,  at  e.  This  effect,  of  coarse,  can  only  be  produced  if  the 
detent,  D,  bears  upon  the  fabric  previous  to  its  being  acted  upon  by 
the  rollers,  so  that  the  portion  affected  by  said  spring  can  be  drawn 
back  by  the  detent  in  the  manner  shown.  The  same  effect  can  be 
produced  by  the  modified  form  of  detent  shown  in  Fig.  4,  in  which 
case  the  said  detent  is  made  to  bear  against  one  ot*  the  rollers,  B, 
and  fastened  to  the  under  side  of  a  plate,  G.  This  modification  can 
only  be  used  when  the  detent  bears  against  the  rollers  so  far  forward 
of  the  line  that  connects  the  two  axes  of  the  two  rollers  that  suffi- 
cient material  will  be  at  the  command  of  the  detent  to  draw  the 
fabric  back  into  the  V-shaped  crimping ;  for,  if  the  detent  would 
apply  to  the  middle  of  the  roller  when  the  fluting  has  already  hold 
of  the  fabric,  the  drawing  back  could  not  be  produced,  inasmuch  afi 
the  fluting  would  take  up  all  the  surplus  fabric,  and  none  would  be 
Icfl  for  the  efEect  by  the  detent.  £  E  are  metallic  plates  or  barg 
provided  with  projecting  cheeks,  f,  which  said  cheeks  bear  against 
the  fluted  portions  of  the  fabric  as  it  emerges  from  between  the  twc 
rollers,  and  hold  said  fluted  portion  in  contact  with  the  lower  roller 
while  a  projecting  rib,  ^,  moves  the  centre  of  the  crinkled  portior 
from  off  said  roller.  This  gives  the  transverse  wave  of  the  fabric 
which  is  indicated  in  Fig.  6.  The  plates  or  bars,  E  E,  can,  by  set- 
screws,  h  A,  be  adjusted  nearer  to  or  further  away  from  the  fluted 
portions  of  the  rollers  for  the  purpose  of  holding  the  fluted  portion 
of  the  fabric  more  or  less  firmly  against  the  rollers,  and  for  flattening 
portions  of  the  fluting  between  the  zones,  a.  The  rollers  may  be 
made  to  be  hollow,  to  be  heated  by  steam  or  otherwise,  so  that  the 
fabric  which  is  passed  between  them  —  preferably  in  a  moist  state 
—  may  retain  the  form  into  which  it  is  put  by  the  action  of  the 
machine.  It  will  be  found  convenient  to  raise  the  detent,  D,  off 
the  platform,  C  (or  withdraw  it  from  contact  with  the  roller,  B, 
when  placed  as  in  Fig.  4),  in  order  to  enter  the  end  of  the  fabiio 
between  the  rollers.  With  this  object,  the  bar,  5,  is  made  detachable^ 
and  locked  by  keys,  / 1  (or  the  plate  C  made  to  be  drawn  back  and 
forward). 

"  Having  thus  described  my  invention,  I  claim  as  new,  and  desire 
to  secure  by  letters-patent, — 

^  1.  The  detent,  D,  arranged  in  combination  with  the  fluting- 
rollei*s,  B  B,  to  produce  the  crinkles  or  puffing  on  the  fabric,  which 
is  partially  fluted,  as  set  forth. 

^  2.  The  platfoim  C,  or  C,  arranged  in  combination  with  the 
detent,  D,  and  rollers,  B,  as  specified. 
VOL.  vi.  16 
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**  8.  The  cheek-pieces,  /,  in  the  plates,  E,  applied,  in  conjunc- 
tion with  the  proiectiDg  rib,  g^  to  the  flutiug-rollers,  B  B,  as  speci- 
fied.*' 
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The  court  below  decreed  in  favor  of  King,  whereupon  Wer- 
ner appealed  here. 

Mr,  Arthur  v.  Brie%en  for  the  appellant. 
Mr.  Frederic  H.  Betts^  contra. 


Mr.  Justice  Milleb  delivered  the  opinion  of  the  court. 

Letters-patent  were  issued  to  George  E.  King  on  the  26th 
February,  1867,  for  a  new  and  useful  improvement  in  fluting 
machines.  He  surrendered  them,  and  on  the  23d  June,  1868, 
had  two  patents  granted  him  as  reissues  of  the  original.  The 
first  of  these,  No.  8000,  was  for  the  machine  by  which  the 
article  of  fluting  and  puffing  described  in  the  patent  was  made; 
and  the  other.  No.  8001,  was  for  the  article  made  as  described. 
The  record  before  us  is  that  of  a  suit  in  chancery  brought  by 
him  against  Robert  Werner  for  an  infringement  of  both  these 
patents.  Werner  defended  on  the  ground  that  the  patents 
were  void  for  want  of  novelty,  and  also  by  denying  the  in- 
fringement. The  Circuit  Court  held  that  the  defence  was 
sustained  as  to  the  patent  for  the  article  produced,  on  the 
ground  that  it  was  not  new,  but  rendered  a  decree  in  favor  of 
King  as  to  the  reissued  patent.  No.  8000,  for  the  machine. 
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Werner  alone  appeals,  and  seeks  a  reversal  of  the  decree  on 
both  the  grounds  urged  below. 

We  will  examine  the  question  of  infringement  first ;  for,  if 
the  appellant  has  not  infringed  the  patent  of  the  appellee,  he 
can  very  well  leave  to  others  the  task  of  contesting  its  validity. 

The  appellant  is  also  patentee  of  a  machine  for  crimping  and 
fluting,  which  produces  an  article  similar  to  that  of  the  appellee^ 
and  parts  of  the  machine  by  which  the  purpose  is  effected  are 
substantially  the  same  as  his.  If  on  looking  at  the  machine  in 
detail  there  is  such  substantial  identity  as  to  all  its  parts,  the 
appellant  must  be  held  to  be  an  infringer,  for  his  patent  bears 
a  date  more  than  four  years  subsequent  to  that  of  the  appellee. 

The  appellee^s  schedule  declares  that  his  invention  is  designed 
for  making  puffing  applicable  to  shirt-bosoms,  trimming,  or 
other  purposes  of  dress,  in  which  the  article,  as  it  issues  from 
the  machine,  is  (without  having  recourse  to  laundering)  deliv- 
ered in  a  complete  form,  either  singly,  or  in  two  or  more  series 
or  rows,  composed  of  flattened  borders  with  flutes  running  along 
their  inner  edges,  and  puffed  or  wrinkled  surfaces  between  the 
flutes. 

The  fabric  to  be  fluted  and  puffed  is  drawn  between  a  pair 
of  rollers  moved  by  a  crank,  the  rollers,  where  they  approach 
each  other,  having  flutes  or  grooves  so  arranged  as  by  their 
pressure  on  the  fabric  as  it  passes  between  them  to  make  the 
fluting  and  to  flatten  it.  These  grooves  on  the  rollers,  while 
they  are  continuous  in  the  annular  or  circumferential  direction 
of  the  rollers,  are  interrupted  in  their  longitudinal  direction  by 
smooth  spaces,  so  that  the  material  passing  between  the  rollers 
is  fluted  or  crimped  in  parts  of  its  width  and  left  plain  in  other 
parts  which  do  not  pass  over  the  grooves.  It  is  obvious,  if  this 
plain  portion  of  the  fabric,  as  it  passes  over  the  plain  surface 
of  the  roller,  can  be  so  presented  as  to  be  compressed  laterally, 
«r  in  any  other  manner  to  have  more  of  the  material  thus  forced 
into  the  machine  than  is  necessary  to  cover  this  plain  surface, 
that  when  it  comes  out  of  the  machine,  while  the  fluted  parts 
are  fixed  and  flattened,  the  intermediate  portion  must  present 
a  puffed  and  irregular  surface.  It  is  this  effect  which  is  desii'ed, 
and  which  King,  by  an  additional  contrivance,  produces ;  and  it 
is  this  contrivance  which,  in  combination  vith  the  fluting-roUers 
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already  described^  but  which  are  not  new,  he  claims  as  his 
invention. 

This  part  of  the  machine  consists  of  a  double-plated  segment 
of  a  hoUow  cylinder,  the  arch  of  which  is  upwards,  so  arranged 
with  regard  to  the  fluting-roUers  that  the  part  of  the  material 
which  is  intended  to  be  puffed  and  not  fluted,  passing  first 
between  the  plates  of  this  arched  guide,  is  presented  to  the 
plain  surface  of  the  roller,  with  the  width  of  the  strip  increased 
by  the  difference  between  the  lines  of  the  curved  or  arched 
surface  of  the  cylinder  and  the  plain  or  horizontal  surface  of 
the  roller  which  receives  it.  The  result  is,  that  when  the  ma- 
terial comes  out  of  the  machine  this  redundancy  of  the  plain 
part  of  it  assumes  the  form  of  irregular  puffs,  which  is  the  end 
to  be  attained.  All  this  is  very  well  described,  and  specific 
references  illustrated  by  drawings  are  given  to  the  various  parts 
of  the  machine. 

^'  What  I  claim  as  new,"  he  says,  in  conclusion,  ^'  and  desire 
to  secure  by  letters-patent,  is :  the  guide,  E,  constructed  with 
one  or  more  curved  or  arched  portions,  a,  in  combination  with 
suitable  fluting-roUers,  substantially  as  herein  set  forth  for  the 
purpose  specified."  ' 

The  schedule  of  Werner's  patent,  which  is  numbered  184,621, 
describes  the  same  kind  of  fluting-rollers,  and  is  designed  to 
produce,  while  .passing  through  them,  what  he  calls  a  crinkled 
surface  in  that  part  of  the  fabric  not  fluted.  But  in  his  ma- 
chine the  redundancy  of  material  is  produced  by  passing  it  over 
a  smooth,  flat  surface,  from  which  it  is  presented  to  the  fluting- 
rollers  ;  and  while  so  passing  over  this  flat  surface  a  detent,  or 
finger,  is  applied  to  that  part  of  it  not  to  be  fluted,  which,  by 
reason  of  the  pressure  of  a  spring,  holds  back  this  part  of  the 
material.  It  is  thus  formed  into  V-shaped  waves  or  crinkles, 
more  or  less  irregular,  whereby  the  desired  effect  is  pro- 
duced. 

It  will  be  observed  that  the  main  features  of  both  machines 
are  the  same,  and  that  whatever  is  new  in  either  is  ingrafted 
upon  a  fluting-machine,  many  of  which  were  patented  long 
prior  to  both  of  them. 

The  question  we  are  now  to  consider  is,  whether  the  flat 
•orface  and  finger,  or  detent,  of  Werner  are  the  mechanical 


280  Werner  v.  King.  [Sup.  Gt. 

equivalents  of  the  double-plated  segment  of  a  cylinder  used  by 
King,  within  the  principles  of  the  patent  law  on  that  subject. 

It  is  said  that  they  are  equivalents,  because  they  produce  the 
same  result.  The  fact  stated  may  be  doubted ;  for  an  exami- 
nation of  numerous  pieces  of  textile  fabrics  passed  through  both 
machines  show  in  those  crimped  by  Werner's  the  regular 
V-shaped  crinkle,  with  the  acute  angle  pointing  in  the  same 
direction  with  great  uniformity  ;  while  in  those  passed  through 
King's  the  pufifs  are  elevated,  wavy,  and  irregular.  But  since 
the  patent  for  the  article  is  not  contested  here,  this  difference 
is  of  no  other  importance  than  as  it  illustrates  the  difference  in 
the  mode  of  operation  of  the  two  machines. 

It  is  ftirther  said,  that  the  difference  is  merely  one  of  form ; 
and  cases  are  cited  in  which  this  court  has  held  that  a  mere 
variation  in  the  form  or  shape  of  the  instrument  cannot  be 
successfully  used  to  evade  the  monopoly.  But  where  form  is  of 
the  essence  of  the  invention,  it  is  necessarily  material ;  and,  if 
the  same  object  can  be  attained  by  a  machine  different  in  form 
where  that  form  is  inseparable  from  the  successful  operation  of 
the  instrument,  there  is  no  infringement.  Winans  v.  Denmeadj 
15  How.  830.  In  King's  patent,  the  result  sought  is  wholly  due 
to  the  guiding  arch,  through  which  the  fabric  is  carried.  It  is 
this  semicircular  form  which  gives  the  redundancy  of  material 
necessary  to  the  puff;  and  no  guide  which  did  not  in  some 
manner  give  the  material  an  arched  or  curved  shape  as  it 
passed  into  the  fluting-roUers  can  be  considered  as  a  part  of 
King's  patent.  It  is  not  only  necessary  to  an  infringement 
that  the  arrangement  which  infringes  should  perform  the  same 
service,  or  produce  the  same  effect,  but,  as  Mr.  Justice  Nelson 
said  in  Sickles  v.  Borden  (8  Blatchf.  685),  it  must  be  done  in 
substantially  the  same  way.     Burr  v.  Duryee^  1  Wall.  631. 

The  difference  in  the  shape  or  form  of  the  guide  in  these 
machines  is  not  the  only  one.  They  operate  on  entirely 
different  principles.  King's  instrument  is,  to  some  extent, 
automatic. 

The  strip  of  the  fabric  to  be  used,  being  once  between  the 
upper  and  under  plates  of  his  arched  guide,  cannot  escape,  and 
it  must,  in  passing  into  the  fluting-rollers,  present  the  same 
amount  of  redundant  material,  whatever  may  be  the  elasticity 
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or  rigidity  of  the  fabric.  A  piece  of  leather  would,  if  it  passed 
through,  present  precisely  the  same  elevation  of  the  arch,  and 
length  of  line  of  the  semicircles,  as  a  piece  of  gauze.  Whereas, 
under  the  operation  of  the  detent  of  Werner,  the  length  of  the 
lines  and  the  acuteness  of  the  angle  of  the  V  would  vary  with 
the  resisting  strength  of  the  fabric  and  the  power  of  the  spring 
which  pressed  the  detaining  finger. 

Another  marked  difference  is,  that  in  King's  machine  the 
redundant  fulness  which  makes  the  puff  is  produced  by  a 
pressure  which  is  uniform  over  the  surface  of  the  fabric,  the 
two  plates  giving  it  the  exact  form  required,  and  no  other; 
while  Werner's  finger  seizes  the  fabric  in  the  centre  of  the  part 
to  be  crinkled,  and  by  pulling  on  it  at  this  central  point,  as  it 
is  dragged  in  between  the  rollers,  enough  of  the  material  is 
drawn  in  from  the  edges  towards  the  centre  to  create  the 
redundancy  necessary  to  the  puff  or  crinkle.  This  is  done  by 
^e  material  passing  over  a  fiat,  smooth  surface ;  and  while  on 
this  fiat  plate  the  finger  is  applied  to  it,  and  detains  or  draws 
to  this  central  point  a  portion  of  the  fabric.  There  exists  no 
such  plate  or  flat  surface  or  finger  in  King's  machine.  It  seems 
impossible  to  hold  that  this  fiat  surface,  this  pointed  finger 
whose  force  is  dependent  on  a  spring,  are  the  mechanical  equiv- 
alents of  the  double-plated  semi-cylinder  of  King's  guide.  If 
this  be  so,  it  is  because  King's  patent  covers  every  method 
which  can  be  invented  for  presenting  the  material  to  the  fluting- 
rollers  in  such  a  manner  as  to  create  a  redundancy  to  be  made 
into  puffs.  This  is  not  claimed;  and,  if  claimed,  the  claim 
would  be  fatal  to  the  patent. 

We  are  of  opinion  that  the  machine  of  Werner,  and  its  use 
by  him,  is  no  infringement  of  King's,  and  the  decision  of  the 
Circuit  Court  will,  therefore,  be  reversed,  and  the  case  remanded 
with  directions  to  dismiss  the  bill ;  and  it  is 

So  ordered. 
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United  States  v.  Mobbisok. 

1.  A  qnartennaster  of  a  regiment  of  cavalry,  who  also  serres  as  acting  asslBtan^ 

commissary,  is  entitled  to  the  additional  compensation  of  f  100  per  annum 

proYided  for  by  sect.  1261  of  the  R«yised  Statutes. 
8.  As  such  quartermaster  receives  no  compensation  for  staff  service  separate 

from  that  of  rank,  he  does  not,  withm  the  meaning  of  the  army  regulations, 

receive  pay  for  his  staff  appointment 

Appeal  from  the  Court  of  Claims. 

Morrison,  the  appellee,  a  lieutenant  in  the  tenth  regiment  ot 
cavalry,  was  appointed  regimental  quartermaster,  and  his  ap- 
pointment approved  June  30,  1875.  On  the  same  day,  Hunt, 
a  second  lieutenant  in  the  regiment,  was  promoted  to  be  first 
lieutenant  in  the  place  of  Morrison,  *^  appointed  regimental 
quartermaster."  On  the  22d  October,  1876,  Morrison,  "in 
addition  to  his  other  duties,"  was  "assigned  to  duty  as  assistr 
ant-commissary  of  post;"  and,  by  virtue  of  that  appointment, 
served  as  acting  assistant-commissary  from  Nov.  1,  1875,  to 
and  including,  Feb.  28,  1877.  He  has  been  paid  in  full  as 
quartermaster,  but  nothing  in  addition  as  acting  assistant- 
commissary.  This  action  is  brought  to  recover  at  the  rate  of 
$100  a  year  for  the  extra  service.  The  court  below  gave  judg- 
ment in  his  favor  for  $133.83,  whereupon  the  United  States 
appealed  here. 

Mr.  Assistant Attomei/- General  Smith  for  the  appellant. 
Mr.  Malhert  JE.  Paine  and  Mr.  Benjamin  F.  Grafton^  contra. 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 
oourt 

The  single  question  presented  in  this  case  is,  whether,  since 
the  Revised  Statutes,  a  regimental  quartermaster,  serving  also 
as  acting  assistant-commissary,  is  entitled  to  additional  pay  on 
that  account. 

By  sect.  1102,  Rev.  Stat.,  each  regiment  of  cavalry  is  to  have 
among  its  officers  one  quartermaster,  who  is  to  be  an  "  extra 
lieutenant,  selected  from  the  first  and  second  lieutenants  of  the 
regiment."  Such  has  been  the  law  since  1866.  12  Stat.  599, 
sect.  11 ;  14  id.  832,  sect.  8.     The  selection  is  made  by  the 
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<x>lon6l  or  permanent  commanding  officer  of  the  regiment,  sub- 
ject to  the  approval  of  the  Secretary  of  War. 

Until  1870,  the  pay  of  regimental  quartermasters  was  *^  ten 
dollars  per  month  in  addition  to  their  pay  in  the  line,"  and 
forage  (2  Stat.  482,  sect.  24) ;  but  the  act  of  July  15,  1870 
(16  id.  820,  sect.  24),  provided  that  the  "pay  of  regimental 
quartermaster  shall  be  $1,800  [a  year] ;  the  pay  of  first  lieu- 
tenant, mounted,  shall  be  $1,600 ;  the  pay  of  first  lieutenant, 
not  mounted,  shall  be  $1,500;  the  pay  of  second  lieutenant, 
mounted,  shall  be  $1,500  ;  the  pay  of  second  lieutenant,  not 
mounted,  shall  be  $1,400;  .  .  .  the  pay  of  acting  assistant- 
<K)mmi8sary  shall  be  $100  in  addition  to  pay  of  his  rank.** 
This  provision  has  been  reproduced  in  the  Revised  Statutes, 
sect.  1261. 

A  regimental  quartermaster  is,  therefore,  either  a  first  or 
second  lieutenant  in  rank,  and  his  pay  $1,800.  There  is  no 
provision  for  the  pay  of  the  rank  of  lieutenant  disconnected 
from  the  service  to  be  performed,  but  the  pay  of  the  rank  is 
graduated  by  the  service.  The  compensation  is  not  for  rank 
and  service,  but  for  rank  according  to  service.  Thus,  a  lieu- 
tenant in  cavalry  service  is  paid  more  than  in  infantry,  and  in 
regimental  service  more  than  in  cavalry.  Whether  in  one  ser- 
vice or  another,  his  rank  is  that  of  lieutenant,  and  consequently 
his  pay  is  that  of  his  rank.  Under  the  law  as  it  was  before 
1870,  he  was  paid  for  his  service  upon  the  staff  in  addition  to 
that  for  his  rank,  but  now  the  pay  of  his  rank  includes  all. 
Being  an  extra  lieutenant  in  the  regiment  assigned  to  duty  as 
quartermaster,  and  consequently  performing  regimental  ser- 
vice, his  pay  as  lieutenant  is  $1,800.  When,  therefore,  the 
additional  duty  of  acting  assistant-commissary  is  put  upon  him, 
it  would  seem  to  be  clear  that,  looking  at  the  statute  alone,  he 
is  entitled  to  the  additional  pay  allowed  for  that  service. 

It  is  contended,  however,  that  he  is  not,  because,  by  the 
army  regulations,  ^^no  officer  shall  receive  pay  for  two  staff 
appointments  at  the  same  time."  Army  Reg.  1868,  par.  1346. 
If  it  be  conceded  that  both  the  quartermaster  and  acting  assist- 
ant-commissary are  now  staff  appointments,  the  result  claimed 
•does  not  necessarily  follow.  When  these  regulations  were 
adopted,  the  compensation  of  a  quartermaster  for  his  staff  sor* 
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yice  was  by  a  specific  axldition  to  his  pay  in  the  line.  At  that 
time,  therefore,  it  might  well  be  said  that  the  addition  was  pay 
for  the  staff  appointment.  But  now  there  is  no  compensation 
for  staff  service  separate  from  that  of  rank;  and,  in  our  opinion, 
it  cannot  be  said  that,  within  the  meaning  of  the  regulation,  a 
quartermaster  receives  pay  for  his  staff  appointment.  He  gets 
more  pay  as  lieutenant  by  reason  of  his  transfer  to  a  new  ser- 
vice, but  nothing  separate  for  his  appointment.  This  being 
the  case,  the  additional  compensation  which  the  law  gives  an 
acting  assistant-commissary  is  not,  in  the  case  of  a  quarter- 
master performing  that  service,  pay  for  a  second  staff  appoint- 
ment. 

Judgment  affirmed. 


Iksubanob  Company  v.  Norton. 

1.  An  insurance  company  may  waive  any  condition  of  a  poUc7  inserted  therein 
'  for  its  benefit 

8.  As  the  company  may  at  any  time,  at  its  option,  give  authority  to  it«  agents  to 
make  agreements,  or  to  waive  forfeitures,  it  is  not  bound  to  act  upon  the 
declaration  in  its  policy  that  they  have  no  such  authority. 

3.  Whether  it  has  or  has  not  exercised  that  option  is  a  fact  provable  by  either 

written  evidence  or  by  parol. 

4.  As  denoting  the  power  given  by  an  insurance  company  to  a  local  agent,  evi- 

dence is  admissible  as  to  its  practice  in  allowing  him  to  extend  the  time  for 
the  payment  of  premiums  and  premium  notes;  and  the  jury,  upon  such 
evidence,  may  find  whether  he  was  authorized  to  make  such  an  extension,, 
and,  if  so,  whether  it  was  in  fact  made  in  the  case  on  trial. 
6.  In  this  case,  the  court  holds  that  the  fact  that  the  premium  note  was  already^ 
past  due  when  the  agreement  to  extend  it  was  made  is  not  suflicient  to  pre- 
vent that  agreement  from  operating  as  a  waiver  of  the  forfeiture. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  action  was  brought  by  Phoebe  A.  Norton  on  a  policy 
of  insurance,  issued  by  the  Knickerbocker  Life  Insurance  Com- 
pany of  New  York,  on  the  life  of  Jesse  O.  Norton,  for  the 
benefit  of  his  wife  and  children.  The  original  policy  was 
dated  April  20,  1867;  and,  being  partly  destroyed  by  fire, 
was  reissued  in  April,  1874.  The  premium  was  $385,  payable 
annually  on  the  twentieth  day  of  April  in  each  year ;  and  the 
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policy,  amongst  other  things,  contained  the  following  con- 
dition:— 

^'Secondf  If  the  said  premiam  shall  not  be  paid  on  or  before 
twelve  o'clock,  noon,  on  the  day  or  days  above  mentioned  for  the 
payment  thereof,  at  the  office  of  the  company  in  the  city  of  New 
York  (unless  otherwise  expressly  agreed  in  writing),  or  to  agents 
when  they  produce  receipts  signed  by  the  president  or  secretary, 
or  if  the  principal  of  or  interest  upon  any  note  or  other  obligation 
given  for  the  premium  upon  said  policy  shall  not  be  paid  at  the 
time  the  same  shall  become  due  and  payable,  then,  and  in 
every  such  case,  the  company  shall  not  be  liable  to  pay  the  sum 
assured,  or  any  part  thereof;  and  said  policy  shall  cease  and  be  null 
and  void,  without  notice  to  any  party  or  parties  interested  herein, 
except  that  the  stipulation  for  a  new  policy,  as  hereinbefore  pro- 
vided, shall  remain  in  force. 

^  Thirdj  In  case  a  loan  of  or  credit  fbr  a  portion  of  said  premium 
shall  be  made  on  this  policy,  said  policy  shall  be  subject  to  all  of 
the  terms  and  conditions  expressed  in  the  acknowledgment  or  obli« 
gation  given  for  such  loan  or  credit,  and  to  the  payment  of  interest 
thereon  in  advance ;  and  said  loan  or  credit  shall  be  a  just  counter- 
claim against  any  amount  which  shall  become  due  and  payable  on 
the  policy,  and  shall  be  deducted  therefrom." 

By  an  indorsement  on  the  policy,  it  was  declared  that 
'^  agents  of  the  company  are  not  authorized  to  make,  alter,  or 
abrogate  contracts,  or  waive  forfeitures." 

The  insured  died  on  the  8d  of  Augast,  1875 ;  and  the  company 
refused  to  pay  the  insurance,  on  the  ground  that  the  policy  was 
forfeited  by  reason  of  the  non-payment  of  certain  notes  given 
for  the  last  premium,  which  was  due  April  20,  1875.  It  was 
conceded  that  all  the  other  premiums  had  been  paid. 

The  declaration,  besides  a  special  count  on  the  policy,  con- 
tained the  ordinary  money  counts.  The  defendant  pleaded  the 
general  issue,  and,  specially,  that  the  premium  notes  were  not 
paid  at  maturity,  and  that  the  policy  thereby  became  forfeited. 
The  plaintiff  replied,  first,  that  the  agent  of  the  defendant  at 
Chicago,  regularly  authorized  by  the  defendant  so  to  do,  ex- 
tended the  time  of  payment  of  the  first  note,  which  becam« 
due  on  the  20th  of  June,  to  the  20th  of  July,  when  she  ten* 
dered  the  amount  thereof  to  the  agent,  who  refused  to  receive 
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the  same ;  and  that  she  also  tendered  the  amount  of  the  second 
note  at  its  maturity,  which  was  likewise  refused:  secondly, 
that,  after  the  maturity  of  the  first  note,  the  agent  of  the  de- 
fendant, regularly  authorized  so  to  do,  waived  all  advantages 
the  company  might  have  claimed  because  of  its  non-payment 
at  maturity,  and  extended  the  time  of  payment,  as  before 
stated,  with  an  averment  of  tender  and  refusal.  The  defend- 
ant, by  way  of  rejoinder,  denied  that  it  had  extended  the  time 
of  payment,  or  that  it  had  waived  any  advantages,  as  alleged. 
This  was  the  issue  at  the  trial. 

It  appeared  on  the  trial  that  the  premium  in  question  was 
settled  by  the  payment  of  $50  in  cash,  and  the  balance  in  two 
promissory  notes  given  by  Jesse  O.  Norton  to  the  insurance 
•company,  payable  respectively  in  two  and  three  months,  and 
maturing,  one  on  the  20th  of  June,  the  other  on  the  20th  of 
July,  1875.  Each  note  contained  a  clause,  declaring  that  if  it 
were  not  paid  at  maturity  the  policy  would  be  void,  —  this 
being  the  usual  form  of  premium  notes. 

On  the  issue  as  to  extension  of  time  on  the  notes,  and  the 
authority  of  the  agent  to  grant  it,  the  plaintiff  produced  three 
witnesses :  Randall,  agent  of  the  company  down  to  March,  1874; 
Frary,  his  successor,  who  was  agent  at  the  time  in  question ; 
and  Martin  Norton,  son  of  the  insured,  who  acted  in  behalf  of 
his  father  in  reference  to  the  alleged  extension,  and  to  the 
tender  of  payment. 

The  testimony  of  these  witnesses  tended  to  show  that  for- 
merly the  company  had  allowed  their  agent  to  extend  time  on 
premium  notes  for  a  period  of  ninety  days;  that  this  indul- 
gence was  afterwards  reduced  to  sixty  days,  and  then  to  thirty; 
sjid  that,  at  the  period  in  question,  the  agent  was  required,  as  a 
general  thing,  to  return  the  notes  in  his  hands  if  not  paid  by  the 
16th  of  the  month  following  that  in  which  they  became  due. 

As  to  what  took  place  with  reference  to  the  notes  in  ques- 
tion, there  is  some  conflict  in  testimony  between  Martin  Norton 
and  the  agent,  Frary.  The  former  testified,  in  substance,  that 
he  called  on  the  agent,  in  behalf  of  his  father,  in  June,  1875,  a 
few  days  after  the  first  note  became  due,  and  told  him  that  h\n 
father  wished  it  extended  for  thirty  days ;  to  which  the  agent 
^igreed, — his  answer  being,  ^'  All  right,"     That  he  called  again 
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on  or  about  the  8th  of  July,  to  request  an  extension  of  th« 
other  note,  which  would  become  due  on  the  20th  of  that  month, 
and  a  further  extension  of  the  first  note  to  the  10th  of  August. 
That  the  agent  said  he  would  have  to  write  to  the  company 
about  this.  That,  on  the  13th,  he  called  again,  and  told  the 
agent  that  his  father  had  concluded  to  pay  both  notes ;  and  the 
agent  gave  him  the  figures,  showing  what  was  due  on  them. 
That  he  called  again  on  the  15th,  prepared  to  pay  the  notes, 
when  he  was  informed  by  the  agent  that  he  could  not  receive 
the  money,  having  received  orders  from  the  company  to  return 
all  the  papers  to  New  York,  and  he  had  done  so.  That  he 
then  made  a  legal  tender  of  the  amount  due  on  the  first  note, 
which  was  refused.  Frary  testified  that  he  had  no  recollection 
of  the  first  interview,  or  of  agreeing  to  extend  the  first  note. 
As  to  the  rest,  they  did  not  materially  differ. 

In  addition  to  the  testimony  relating  to  the  general  practice 
of  the  agents  in  granting  extensions  of  time  for  the  payment  of 
premium  notes,  evidence  was  given  tending  to  show  that  Nor- 
ton, the  insured,  had  usually  received  more  or  less  indulgence 
of  that  kind. 

The  counsel  for  the  defendant  moved  to  strike  out  the  testi- 
mony touching  the  usages  of  the  company  as  to  non-payment 
of  prior  premium  notes  by  Norton,  and  prior  indulgence  thereon 
to  him,  as  incompetent,  and  in  conflict  with  the  terms  of  the 
policy,  and  as  showing  no  authority  in  Frary  to  give  the  al- 
leged extension ;  which  was  without  consideration,  if  made,  and 
after  the  forfeiture  had  occurred. 

The  counsel  for  the  defendant  also  moved  to  strike  out  that 
portion  of  Martin  Norton's  testimony  relative  to  an  agreement 
for  an  extension  of  the  premium  notes,  such  agreement  being 
without  authority  on  the  part  of  the  agent,  &c.  The  court 
overruled  the  latter  motion ;  and,  as  to  the  first,  directed  the 
jury  to  disregard  so  much  of  Randall's  testimony  as  tended  to 
show  the  conduct  of  the  defendant  and  plaintiff  in  regard  to 
former  payments ;  but  allowed  to  stand  so  much  of  RandalFb 
and  Frary's  testimony  as  tended  to  show  the  powers  of  the 
agents  in  reference  to  giving  extensions  on  premiums  or  prem 
ium  notes.     This  ruling  was  excepted  to. 

In  charging  the  jury,  the  court  left  it  to  them  to  say,  from 
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the  evidence,  whether  the  agent  of  the  defendant  had  power  to 
waive  a  strict  compliance  with  the  terms  of  the  agreen^ent  as 
to  the  time  of  paying  the  notes  given  for  the  premium  ;  and,  if 
he  had  such  power,  whether  such  a  waiver  was  in  fact  made : 
if  it  was,  and  if  the  insured  offered  to  pay  the  notes  within  the 
time  to  which  they  were  extended,  and  the  company  refused 
to  receive  payment,  that  then  the  plaintiff  was  entitled  to  re- 
cover. Tlie  jury  were  further  instructed  that  the  power  vested 
in  Randall,  the  previous  agent,  was  only  pertinent  as  it  tended 
to  throw  light  on  the  powers  vested  in  his  successor,  Frary. 
The  defendant's  counsel  excepted  to  the  charge,  and  submitted 
several  instructions,  the  purport  of  them  being,  in  substance, 
that,  in  view  of  the  express  provisions  of  the  policy,  the  evi- 
dence was  utterly  irrelevant  and  incompetent  to  show  any 
authority  in  the  agent  to  grant  any  indulgence  as  to  the  time 
of  paying  the  notes,  and  to  waive  the  forfeiture  incurred  by 
their  non-payment  at  maturity ;  or  to  show  that  any  valid  and 
legal  extension  was,  in  fact,  granted,  or  that  the  forfeiture  of 
the  policy  was  waived. 

Tliese  instructions  were  refused.  There  was  a  judgment  for 
the  plaintiff,  whereupon  the  company  sued  out  this  writ  of  error. 

Mr,  H,  G.  Miller  and  Mr.  Thomas  G.  Frost  for  the  plaintiff 
in  error. 

The  parties  are  bound  by  the  policy,  and  the  court  must  en  • 
force  it  according  to  its  tenor.  Pitt  v.  Berkshire  Life  Insurana 
Co.^  1 00  Mass.  500 ;  Roehner  v.  Knickerbocker  Life  Insurance  Co,, 
4  Daly  (N.  Y.),  412;  Robert  v.  New  England  Life  Insurance 
Co.,  1  Disney  (Ohio),  355 ;  Fifty  Associates  v.  Howlandy  5  Cush. 
(Mass.)  214 ;  Baker  v.  Union  Mvtual  Life  Insurance  Co.,  43  N.  Y. 
283  ;  Horvell  v.  Knickerbocker  Life  Insurance  Co..  3  Robt.  (N.  Y.) 
232;  Catoir  v.  American  Life  Insurance  and  Trust  Co.,  83 
N.  J.  L.  487  ;  Wall  v.  Home  Insurance  Co.,  36  N.  Y.  157  ;  Neu 
York  Life  Insurance  Co.  v.  Statham  et  al.,  93  U.  S.  24 ;  Beadle 
V.  Chsnango  County  Mutual  Insurance  Co.,  3  Hill  (N.  Y.),  161 ; 
Shaw  V.  Berkshire  Life  Insurance  Co.,  103  Mass.  254 ;  Bradley 
V.  Potomac  Fire  Insurance  Co.,  32  Md.  108 ;  Union  Mutual  Life 
Insurance  Co.  v.  McMillen,  24  Ohio  St.  67 ;  Mutual  Benefit  Life 
Insurance  Co.  v.  Bvse,  8  Ga.  534 ;  Sullivan  v.  Cotton  States 
Life  Insurance  Co.,  43  id.  423. 
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The  time  of  payment  in  sucli  an  instrument  is  material,  and 
of  the  essence  of  the  contract,  and  a  failure  to  pay  invoWes  an 
absolute  forfeiture,  which  the  agent  had  no  authority  to  waiye, 
nor  could  he  grant  an  extension  of  time  for  the  payment  of  the 
premium  note.     Security  Insurance  Co.  t.  J^ay,  22  Mich.  467. 

When  such  extension  was  applied  for,  the  forfeiture  of  the 
policy  had  been  already  incurred,  and  the  pretended  agreement 
for  an  extension  was  void,  for  want  of  consideration. 

Mr.  S.  P.  McConnell  for  the  defendant  in  error. 

Although  a  policy  declares  that  agents  have  no  power  to 
waive  a  forfeiture  or  modify  the  contract  of  insurance,  the 
company  issuing  it  may  nevertheless,  by  grant,  authorize  them 
to  do  either,  or,  by  its  conduct,  estop  itself  from  denying  that 
such  grant  has  been  made.  jEtna  Insurance  Co.  v.  Maguire  et 
^.,  61  111.  842;  Perkins  v.  Washington  Insurance  Co.^  4  Cow. 
(N.  Y.)  645 ;  Lightbody  v.  American  Life  Insurance  Co.^  23 
Wend.  (N.  Y.)  18 ;  McEwen  v.  Montgomery  County  Insurant 
Co.^  6  Hill  (N.  Y.),  101 ;  Eclectic  Life  Insurance  Co.  v.  Fahren- 
krug^  68  111.  463 ;  Keenan  v.  Missouri  State  Mutual  Insurance 
Co.,  12  Iowa,  126. 

The  extent  of  the  agent's  authority  is  a  question  for  the  jury. 
Sheldon  V.  Connecticut  Mutual  Life  Insurance  Co.,  26  Conn. 
207 ;  Hough  v.  City  Fire  Insurance  Co.,  29  id.  10 ;  Farmers^ 
Mutual  Insurance  Co.  v.  Taylor,  73  Pa.  St.  342. 

A  new  consideration  is  not  necessary  to  validate  either  the 
waiver  of  a  forfeiture  or  an  extension  of  time  for  the  payment 
of  the  premium,  or  of  the  notes  given  therefor.  Leslie  v.  Knick' 
erbocker  Life  Insurance  Co.,  2  Hun  (N.  Y.),  616 ;  Viele  v.  (?er- 
mania  Insurance  Co.,  26  Iowa,  9. 

A  party  cannot  insist  upon  a  condition  piecedent,  the  breach 
of  which  he  caused.     Young  v.  Hunter ^  6  N.  Y.  203. 

lilB.  Justice  Bradley,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  material  question  in  this  case  is,  whether,  in  view  of  the 
express  provisions  of  the  policy,  the  evidence  introduced  by  the 
assured  was  relevant  and  competent  to  show  that  the  company 
had  authorized  its  agent  to  grant  indulgence  as  to  the  time  of 
paying  the  premium  notes,  and  waive  the  forfeiture  incurred  by 
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their  non-payment  at  maturity ;  or  to  show  that  any  valid  ex* 
tension  had,  in  fact,  been  granted,  or  the  forfeiture  of  the  policy 
waived. 

The  written  agreement  of  the  parties,  as  embodied  in  the 
policy  and  the  indorsement  thereon,  as  well  as  in  the  notes  and 
the  receipt  given  therefor,  was  undoubtedly  to  the  express  pur- 
port that  a  failure  to  pay  the  notes  at  maturity  would  incur  a 
forfeiture  of  the  policy.  It  also  contained  an  express  declara- 
tion that  the  agents  of  the  company  were  not  authorized  to 
make,  alter,  or  abrogate  contracts  or  waive  forfeitures.  And 
these  terms,  had  the  company  so  chosen,  it  could  have  insisted 
on.  But  a  party  always  has  the  option  to  waive  a  condition  or 
stipulation  made  in  his  own  favor.  The  company  was  not 
bound  to  insist  upon  a  forfeiture,  though  incurred,  but  might 
waive  it.  It  was  not  bound  to  act  upon  the  declaration  that  its 
agents  had  no  power  to  make  agreements  or  waive  forfeitures ; 
but  might,  at  any  time,  at  its  option,  give  them  such  power. 
The  declaration  was  only  tantamount  to  a  notice  to  the  assured, 
which  the  company  could  waive  and  disregard  at  pleasure.  In 
either  case,  both  with  regard  to  the  forfeiture  and  to  the  powers 
of  its  agent,  a  waiver  of  the  stipulation  or  notice  would  not  be 
repugnant  to  the  written  agreement,  because  it  would  only  be 
the  exercise  of  an  option  which  the  agreement  left  in  it.  And 
whether  it  did  exercise  such  option  or  not  was  a  fact  provable 
by  parol  evidence,  as  well  as  by  writing,  for  the  obvious  reason 
that  it  could  be  done  without  writing. 

That  it  did  authorize  its  agents  to  take  notes,  instead  of 
money,  for  premiums,  is  perfectly  evident,  from  its  constant  prac- 
tice of  receiving  such  notes  when  taken  by  them.  That  it  author- 
ized them  to  grant  indulgence  on  these  notes,  if  the  evidence  is 
to  be  believed,  is  also  apparent  from  like  practice.  It  acquiesced 
in  and  ratified  their  acts  in  this  behalf.  For  a  long  period,  it 
allowed  them  to  give  an  indulgence  of  ninety  days  ;  after  that, 
of  sixty ;  then  of  thirty  days.  It  is  in  vain  to  contend  that  it 
gave  them  no  authority  to  do  this,  when  it  constantly  allowed 
them  to  exercise  such  authority,  and  always  ratified  their  acts, 
notwithstanding  the  language  of  the  written  instruments. 

We  think,  therefore,  that  there  was  no  error  committed  by 
the  court  below  in  admitting  evidence  as  to  the  practice  of  the 
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company  in  allowing  its  agents  to  extend  the  time  for  payment 
of  premiums  and  of  notes  given  for  premiums,  as  indicatiye  of 
the  power  given  to  those  agents ;  nor  any  error  in  submitting  it 
to  the  jury,  upon  such  evidence,  to  find  whether  the  defendant 
had  or  had  not  authorized  its  agent  to  make  such  extensions ; 
nor  in  submitting  it  to  them  to  say  whether,  if  such  authority 
had  been  given,  an  extension  was  made  in  this  case. 

Much  stress,  however,  is  laid  on  the  fact  that  the  extension 
claimed  to  have  been  given  in  this  case  was  not  given,  or  applied 
for,  until  after  the  first  note  became  due  and  the  forfeiture  had 
been  actually  incurred.  But  we  do  not  deem  this  to  be  materiaL 
The  evidence  does  not  show  that  any  distinction  was  made  in 
granting  extensions  before  or  after  the  maturity  of  the  notes. 
The  material  question  is,  whether  the  forfeiture  wajs  waived ; 
and  we  see  no  reason  why  this  may  not  be  done  as  well  by  an 
agreement  made  for  extending  the  note  after  its  maturity,  as  by 
one  made  beijfore.  In  either  case,  the  legal  effect  of  the  indulgence 
is  this :  the  company  say  to  the  insured,  Pay  your  note  by  such 
a  time,  and  your  policy  shall  not  be  forfeited.  If  the  insured 
agrees  to  do  this,  and  does  it,  or  tenders  himself  ready  to  do  it, 
the  forfeiture  ought  not  to  be  exacted.  In  both  cases,  the  par- 
ties mutually  act  upon  the  hypothesis  of  the  continued  existence 
of  the  policy.  It  is  true,  if  the  agreement  be  made  before  the 
note  matures  and  before  the  forfeiture  is  incurred,  it  would  bo 
a  fraud  upon  the  assured  to  attempt  to  enforce  the  forfeiture, 
when,  relying  on  the  agreement,  he  permits  the  original  day  of 
payment  to  pass.  On  the  other  hand,  if  the  agreement  be  made 
after  the  note  matures,  such  agreement  is  itself  a  recognition,  on 
the  company's  part,  of  the  continued  existence  of  the  policy, 
and,  consequently,  of  its  election  to  waive  the  forfeiture.  It  is 
conceded  that  the  acceptance  of  payment  has  this  effect ;  and 
we  do  not  see  why  an  agreement  to  accept,  and  a  tender  of 
payment  according  to  the  agreement,  should  not  have  the  same 
effect.  Both  are  acts  equally  demonstrative  of  the  election  of 
the  company  to  waive  the  forfeiture  of  the  policy.  Grant  that 
the  promise  to  extend  the  note  is  without  consideration,  and  not 
binding  on  the  company, — which  is  perhaps  true  as  well  when 
the  promise  is  made  before  maturity  as  when  it  is  made  after- 
wards,—  still  it  does  not  take  from  the  company's  act  th« 
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legitimate  effects  of  such  act  upon  the  forfeiture  of  the 
policy.  Perhaps  the  note  might  be  sued  on  in  disr^ard  of 
the  extension;  but  if  it  could  be,  that  would  not  annihilate 
the  fact  that  the  company  elected  to  waive  the  foiieiture  by 
entering  into  the  transaction.  If  it  should  repudiate  its  agree- 
ment, it  could  not  repudiate  the  waiver  of  the  forfeiture,  without 
at  least  giving  to  the  assured  reasonable  notice  to  pay  the 
money. 

Forfeitures  are  not  favored  in  the  law.  They  are  often  the 
means  of  great  oppression  and  injustice.  And,  where  adequate 
compensation  can  be  made,  the  law  in  many  cases,  and  equity 
in  all  cases,  discharges  the  forfeiture,  upon  such  compensation 
being  made.  It  is  true,  we  held  in  StMham^s  Case  (93  U.  S.  24), 
that,  in  life  insurance,  time  of  payment  is  material,  and  cannot 
be  extended  by  the  courts  against  the  assent  of  the  company. 
But  where  such  assent  is  given,  the  courts  should  be  liberal  in 
construing  the  transaction  in  favor  of  avoiding  a  forfeiture. 

The  case  of  leases  is  not  without  analogy  to  the  present.  It 
is  familiar  law,  that,  when  a  lease  has  become  forfeited,  any  act 
of  the  landlord  indicating  a  recognition  of  its  continuance,  such 
as  distraining  for  rent,  or  accepting  rent  which  accrued  after  the 
forfeiture,  is  deemed  a  waiver  of  the  condition. 

In  Doe  V.  Meiuc  (4  Bam.  &  Cress.  606)  there  was  a  general 
covenant  to  repair,  and  a  special  covenant  to  make  specific  re- 
pairs after  three  months'  notice ;  and  a  condition  of  forfeiture 
for  non-performance  of  covenants.  The  landlord  gave  notice  to 
the  tenant  to  make  certain  specific  repairs  within  three  months. 
This  was  held  a  waiver  of  the  forfeiture  already  incurred  under 
the  general  covenant.  Justice  Bailey  said :  ^^  The  landlord,  in 
this  case,  had  an  option  to  proceed  on  either  covenant ;  and,  after 
giving  notice  to  repair  within  three  months,  he  might  have 
brought  an  action  against  the  defendant  upon  the  former 
covenant,  for  not  keeping  the  premises  in  repair.  But  that  is 
very  different  from  insisting  upon  the  forfeiture.  ...  I  think 
that  the  notice  amounted  to  a  declaration  that  he  would  be 
satisfied  if  the  premises  were  repaired  within  three  months,  and 
that  he  thereby  precluded  himself  from  bringing  an  ejectment 
before  the  expiration  of  that  period.'' 

In  Doe  V.  Birch  (1  Mee.  &  W.  402),  there  was  a  covenant  on 
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the  part  of  the  tenant  to  make  certain  improvements  on  the 
premises  within  three  months,  or  that  the  lease  should  be  void. 
He  failed  to  make  the  improvements  in  the  manner  stipulated ; 
and,  after  the  expiration  of  the  three  months,  the  landlord's  son, 
on  his  father's  behalf,  made  a  demand  of  a  quarter's  rent.  But, 
it  not  appearing  that  the  landlord  knew  of  the  tenant's  failure 
with  regard  to  the  improvements,  it  was  held  that  the  son  had 
not  sufficient  authority  to  waive  the  forfeiture.  Otherwise,  it 
seems,  that  the  demand  of  the  rent  would  have  amounted  to  a 
waiver.  Baron  Parke  referred  to  ChreerC%  Case  (1  Croke,  8), 
where  calling  the  party  a  tenant,  in  a  receipt  for  bygone  rent, 
was  held  to  be  sufficient  evidence  of  a  waiver,  though  the  accept- 
ance of  that  rent  was  not  such.  And  he  adds :  '^  If  it  had  been 
proved  that  the  father  had  notice  of  the  alterations,  and  be  had 
still  allowed  the  son  to  receive  the  rent,  the  forfeiture  might 
have  been  waived.  But  that  was  not  proved ;  and  the  ques- 
tion of  waiver  does  not,  therefore,  distinctly  arise  in  the  case. 
If  it  had,  the  authorities  cited  show  that  this  was  a  lease  void- 
able at  the  election  of  the  landlord.  Then,  I  think  that  an 
absolute,  unqualified  demand  of  rent,  by  a  person  having  suffi- 
cient authority,  would  have  amounted  to  a  waiver  of  the  for- 
feiture, and  it  would  have  been  like  the  case  I  cited  from  Croke's 
Reports." 

In  Ward  v.  Day  (4  Best  &  Smith,  835),  after  a  forfeiture  of  a 
license  to  gather  minerals  off  of  a  manor  had  been  incurred,  the 
landlord  entered  into  negotiations  with  the  licensee  and  his  son, 
to  grant  to  the  latter  a  renewal  of  the  license  when  it  should 
expire;  and  terms  were  agreed  on,  which  the  landlord  afterwards 
refused  to  carry  out.  It  was  held,  that,  by  entering  into  these 
negotiations,  he  waived  the  forfeiture  of  the  original  license. 
The  n^otiations  assumed  that  the  original  license  was  to  con- 
tinue to  its  termination.  The  exaction  of  the  forfeiture  was  in 
the  landlord's  election ;  and  he  evinced  his  election  not  to  en- 
force it  by  entering  into  the  negotiations.  Justice  Blackburn 
says :  *^  Most  of  the  cases  in  which  the  doctrine  of  election  has 
been  discussed  have  been  cases  of  landlord  and  tenant  under  a 
regular  lease,  in  which  has  been  reserved  a  right  of  re-entry  for 
a  forfeiture ;  that  is,  an  option  to  determine  the  lease  for  a 
forfeiture:  but  this  doctrine  is  not,  as  Mr.  Russell  seems  to 
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think,  confined  to  such  cases.  So  far  from  that  being  so,  the 
doctrine  is  but  a  branch  of  the  general  law,  that,  where  a  man 
has  an  election  or  option  to  enter  into  an  estate  vested  in 
another,  or  to  deprive  another  of  some  existing  right,  before  he 
acts  he  must  elect,  once  for  all,  whether  he  will  do  the  act  or 
not.  He  is  allowed  time  to  make  up  his  mind;  but  when  once 
he  has  determined  that  he  will  not  consider  the  estate  or  lease, 
whichever  it  may  be,  void,  he  has  not  any  further  option  to 
change  his  mind."  And  then  the  learned  judge  cites  author- 
ities, going  back  to  the  Tear  Books,  to  show  that  a  determina- 
tion of  a  man's  election  in  such  cases  may  be  made  by  express 
words,  or  by  act ;  and  that  if,  by  word  or  by  act,  he  determines 
that  the  lease  shall  continue  in  existence,  and  communicates 
that  determination  to  the  other  party,  he  has  elected  that  the 
other  shall  go  on  as  tenant. 

These  cases  show  the  readiness  with  which  courts  seize  hold 
of  any  circumstances  that  indicate  an  election  or  intent  to  waive 
a  forfeiture.  We  think  that  the  present  case  is  within  the  reason 
of  these  authorities ;  and  that  the  objection,  that  the  note  was 
already  past  due  when  the  agreement  to  extend  it  was  made, 
is  not  sufficient  to  prevent  said  agreement  from  operating  as  a 
waiver  of  the  forfeiture. 

Several  minor  points  were  raised  by  the  defendant ;  but  they 
are  all  either  substantially  embraced  in  the  main  points  already 
considered,  or  are  not  of  sufficient  force  to  require  special  dis- 
cussion. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  IB 

Affirmed. 

Mb.  Justice  Swayne,  Mb.  Jxtsticb  Field,  and  Mb.  Jus- 
tice Stbokg  dissented. 

Mb.  Justice  Stbokg.  I  dissent  from  the  judgment  given 
in  this  case.  The  insurance  effected  by  the  policy  became  for- 
feited by  the  non-payment  ad  diem  of  the  premium  note.  The 
policy  then  ceased  to  be  a  binding  contract.  It  was  so  expressly 
stipulated  in  the  instrument.  Admitting  that  the  company 
could  afterwards  elect  to  treat  the  policy  as  still  in  force,  or,  in 
other  words^  could  waive  the  forfeiture,  the  local  agent  could 
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not,  unless  he  was  so  autborized  by  bis  principals.  Tbe  (lolicy 
declared  tbat  agents  sbould  not  bave  autbority  to  make  sucb 
waiyers.  And  tbere  is  no  evidence  in  tbis  case  tbat  tbe  com- 
pany gave  to  tbe  agent  parol  autbority  to  waive  a  forfeiture 
after  it  bad  occurred.  Tbey  bad  ratified  his  acts  extending  tbe 
time  of  payment  of  premium  notes,  wben  tbe  extension  was 
made  before  tbe  notes  fell  due.  But  no  practice  of  tbe  company 
sanctioned  any  act  of  its  agent  done  after  a  policy  bad  expired, 
by  whicb  new  life  was  given  to  a  dead  contract. 
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1.  Where  a  manufacturer  has  habitually  stamped  his  goods  with  a  particular 

mark  or  brand,  a  court  of  equity  will  restrain  another  party  from  adopting 
it  for  the  same  kind  of  goods. 

2.  PositiTe  proof  of  fraudulent  intent  on  the  part  of  the  infringer  is  not  required 

where  the  mfringement  is  clearly  shown. 

8b  Altliough  no  precise  rule,  applicable  to  all  cases,  can  be  laid  down  as  to  the 
degree  of  resemblance  necessary  to  constitute  an  infringement  of  a  trade- 
mark, an  injunction  will  be  granted  wliere  the  imitation  is  so  close,  that,  by 
the  form,  marks,  contents,  words,  or  their  special  arrangement,  or  by  the 
general  appearance  of  the  infringing  device,  purchasers  exercising  ordinar}* 
caution  are  likely  to  be  misled  into  buying  the  article  bearing  it  for  the 
genuine  one. 

4.  It  is  not  necessary,  to  entitle  a  party  to  an  injunction,  that  a  specific  trade- 
mark has  been  infringed.  It  is  sufficient  to  satisfy  the  court  that  the 
respondent  intended  to  represent  to  the  public  that  his  goods  were  those  of 
the  complainant 

6k  In  this  case,  the  court  holds  that  the  appellant  has  infringed  the  trade-mark  of 
the  appellee,  but  that  the  latter,  by  his  long-continued  acquiescence  therein, 
and  his  unreasonable  delay  in  seeking  relief,  has  been  guilty  of  inexcusa- 
ble laches,  and  is  not  entitled  to  an  account  for  profits.  The  decree  below 
is  therefore  affirmed,  so  far  as  it  awards  an  injunction,  but  rerersed  as  to 
damages ;  and  costs  in  this  court  are  allowed  to  the  appellant. 

Appeal  from  tbe  Circuit  Court  of  tbe  United  States  for  the 
Eastern  District  of  Missouri. 

The  bill  in  tbis  case  was  filed  June  1,  1872,  by  Cochrane 
Fleming,  to  restrain  tbe  alleged  infringement  of  his  trade-mark 
for  liver  pills,  by  James  H.  McLean. 

As  early  as  1834,  Dr.  Charles  McLane,  of  Morgantown,  Va., 
made  and  sold  liver  pills,  putting  them  up  in  wooden  boxesi 
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labelled  "Dr.  McLane*s  Liver  Pills.'*  In  June,  1844,  Jona- 
than Kidd,  having  purchased  the  exclusive  right  from  him,  be* 
gan,  at  Pittsburg,  Penn.,  to  make  and  sell  them.  In  1845,  Kidd 
formed  a  partnership  with  John  Fleming,  under  the  name  of 
Jonathan  Kidd  &  Co.  Kidd  died  in  1858,  and  Fleming,  the 
surviving  partner,  and  one  Cochrane  Fleming,  having  pur- 
chased from  Kidd's  executors  all  his  interest  in  the  business, 
entered  into  partnership,  under  the  name  of  Fleming  Brothers. 
That  firm  continued  until  1865,  when  Cochrane  retired.  John 
carried  on  the  business  in  the  firm  name  until  his  death,  in 
November,  1870,  whereupon  Cochrane  succeeded  under  his  will 
to  all  his  rights  in  the  business. 

Up  to  August,  1847,  the  pills  in  question  were  wrapped  in 
an  ordinary  printed  label.  In  that  year,  Kidd  &  Co.  com- 
menced putting  them  up  in  wooden  boxes,  on  the  cover  of  each 
of  which  were  stamped  in  red  wax  the  words  "  McLane*s  Liver 
Pill,"  and  on  the  wrapper,  in  a  narrow  border  of  scalloped 
pattern  surrounding  a  panel,  with  a  background  of  wave-line 
engraving,  was  printed  in  red  ink  a  label  bearing  the  words 
"  Dr.  C.  McLane's  Celebrated  Liver  Pills."  In  1855,  Fleming 
Bros,  changed  the  color  of  the  label  to  black,  and  made  certain 
other  changes,  as  follows:  the  groundwork  of  the  engraved 
wrapper  on  the  top  of  the  box  being  composed  of  fine  lines, 
crossing  the  box  diagonally,  and  at  right  angles  with  each 
other,  and  bearing  the  words,  in  white,  "  Dr.  C.  McLane's  Cele- 
brated Liver  Pills,"  "Celebrated  Liver  Pills"  being  upon  a 
scroll  similar  to  a  double  ogee  in  form  with  a  black  background. 
On  the  wrapper  were  also  in  white  letters  the  words,  "  Prepared 
only  by  Fleming  Bros.,  successors  to  Jon.  Kidd  &  Co.,"  and  a 
fac-simile  of  their  signature  and  that  of  C.  McLane,  in  black. 
This  label,  which  is  referred  to  in  the  opinion  of  the  court  as 
"  Exhibit  F,"  was  used  until  October  1871,  when  another  change 
was  made,  and  the  label  mentioned  in  the  decree  below,  and  in 
the  opinion  of  the  court  as  "  Exhibit  H,"  was  adopted.  In  it 
the  groundwork  has  shaded  curved  lines  cutting  and  crossing 
each  other  in  such  a  way  as  to  produce  the  effect  of  alternate 
light  and  shade,  crossing  the  top  of  the  box  diagonally  in  place 
of  the  straight  lines  in  "  Exhibit  F."  In  this  label,  the  worda 
«« successors  to  Jon.  Kidd  &  Co."  are  omitted. 
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In  1849,  James  H.  McLean  commenced,  at  St.  Louis,  Mo., 
to  manufacture  his  proprietary  medicines,  and,  in  1851,  to  manu- 
facture and  sell  liver  pills,  under  the  name  of  ^'  Dr.  McLean's 
Universal  Pills ; "  using  first  a  type-printed  label  in  red  letters, 
which  he,  in  1852,  changed  to  a  lithographed  red  label,  called 
in  the  decree  "  Exhibit  L." 

This  label  is  printed  in  ink  of  a  light  red  color,  with  the 
words,  "  Dr.  McLean's  Universal  Pills,"  in  white  letters  shaded 
by  red  lines  running  parallel  with  the  length  of  the  label.  He 
used  this  label  imtil  1866,  having  in  1863  inserted  therein  the 
initials  (J.  H.)  of  his  name.  In  1866,  he  changed  his  label 
to  that  referred  to  in  the  decree  as  ^^  Exhibit  K."  In  this  label, 
the  lines  of  the  background,  which  is  black,  cross  the  top  of 
the  box  diagonally  and  at  right  angles  to  each  other,  with  the 
words  "  Dr.  J.  H.  McLean's  Universal  Pills  or  Vegetable  Liver 
Pills  "  thereon,  in  white  letters.  The  use  of  this  label  .he  con- 
tinued until  May,  1872,  when  he  adopted  a  new  one,  in  the  use 
A  which  no  infringement  of  the  complainant's  label  was  found. 
He  also  used  a  stamp  in  red  wax  on  his  goods. 

The  court  below  decreed  that  the  respondent,  his  agents, 
employes,  and  servants,  be  perpetually  enjoined  and  restrained 
from  using,  or  causing  to  be  used,  the  words,  "  D'r  J,  H.  Mc- 
Lean's Universal  Pills  or  Vegetable  Liver  Pills,"  or  "  D'r 
McLean's  Universal  Pills,"  or  "  D'r  J.  H.  McLean's  Universal 
Pills,"  upon  any  label  or  wrapper  for  boxes  or  other  packages 
of  pills,  resembling  or  in  imitation  of  the  labels  or  wrappers 
or  trade-mark  of  the  complainant,  described  as  Exhibit  H^ 
whether  in  style  of  engraving,  printing,  or  lettering ;  and  from 
vending  or  exposing  for  sale,  or  causing  to  be  vended  or  ex- 
posed for  sale,  any  article  of  pills  having  upon  the  boxes  or 
other  packages  thereof  any  such  labels  or  wrappers  so  made  in 
imitation  of  or  resemblance  to  the  said  labels  or  wrappers  of 
the  complainant;  but  did  not  enjoin  or  restrain  him  from  using 
them  on  any  other  labels  or  wrappers  for  pills  than  those  de- 
scribed. It  also  referred  the  cause  to  a  master,  to  take  and 
State  an  account  of  the  damages  resulting  to  the  complainant 
since  Nov.  9, 1870,  from  the  violation  of  his  lights. 

The  master  reported  the  complainant's  damages  at  17,899.85. 
The  respondent  excepted.    His  exception  having  been  over- 
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ruled,  the  report  confirmed,  and  a  final  deeree  entered,  he  ap- 
pealed to  this  court. 

Mr.  Samuel  S.  Boyd  for  the  appellant. 
Mr.  M.  L.  G-raffy  contra. 

Mr.  Justicb  Clifford  delivered  the  opinion  of  the  court. 

Protection  for  lawful  trade-marks  may  be  obtained  by  in- 
dividuals, firms,  or  corporations  entitled  to  the  same,  if  they 
comply  with  the  requirements  prescribed  by  the  act  of  Con- 
gress ;  and  the  provision  is,  that  a  trade-mark,  duly  registered 
as  required,  shall  remain  in  force  thirty  years  from  the  date  of 
such  registration,  subject  to  an  exception  not  necessary  to  be 
noticed.     16  Stat.  210 ;  Rev.  Stat.,  sects.  4937,  4941. 

Exclusive  ownership  of  a  certain  medicinal  manufacture, 
known  as  "Dr.  C.  McLane's  Liver-Pills,"  and  of  the  trade- 
mark used  in  advertising  and  vending  the  same,  is  claimed  by 
the  complainant;  and  the  record  shows  that  he,  on  the  first 
day  of  June,  1872,  filed  in  the  Circuit  Court  a  bill  of  complaint 
against  the  respondent,  charging  that  the  respondent  had  un 
lawfully  infringed  the  said  trade-mark;  and  he  prayed  for  a 
decree  that  the  respondent  shall  render  an  account  of  the  gains 
and  profits  made  by  the  infringement,  and  for  an  injunction. 

Service  was  made,  and  the  respondent  appeared  and  filed  an 
answer.  Proofs  were  taken ;  and,  the  parties  having  been  heard, 
the  court  entered  a  decretal  order  in  favor  of  the  complainant, 
and  sent  the  cause  to  a  master,  to  compute  the  amount  of  the 
gains  and  profits.  Due  report  was  made  by  the  master,  to  which 
the  respondent  excepted ;  and  the  court  overruled  the  exception, 
confirmed  the  report  of  the  master,  and  entered  a  final  decree 
for  the  complainant,  in  the  sum  of  $7,399.85. 

All  matters  in  that  court  having  been  finally  determined,  the 
respondent  appealed  to  this  court,  and  assigns  errors  as  follows : 
1.  That  the  court  erred  in  finding  that  the  labels  L  and  K,  or 
either  of  them,  infringed  Exhibit  F,  as  set  forth  in  the  decretal 
order.  2.  That  the  court  erred  in  finding  that  the  complain- 
ant was  entitled  to  any  damages,  and  in  ordering  the  assessment 
thereof,  and  in  allowing  him  costs.  8.  That  the  court  eiTed  in 
ordering  an  account  of  the  sales  of  Exhibits  L  and  K,  prior  to 
the  16th  of  October,  1871,  the  date  of  the  first  use  of  ExLibit  II 
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>y  the  complainant.  4.  That  the  court  erred  in  overruling  the 
respondent's  exception  to  the  master's  report. 

Medicines  of  the  kind  described  were  first  prepared  and  sold 
by  the  physician  whose  name  the  pills  bear,  by  putting  the 
same  in  wooden  boxes,  labelled  with  the  name  of  the  inventor. 
For  ten  years,  or  more,  he  used  the  pills  in  his  practice ;  but  the 
evidence  shows  that,  on  the  19th  of  June,  1844,  he  sold  the 
right  to  use  the  same  to  Jonathan  Kidd,  who,  for  a  year  or 
more,  prepared  and  sold  the  pills  under  that  agreement,  when 
he  formed  a  partnership  with  John  Fleming,  under  the  style  of 
^*  Jonathan  Kidd  &  Co. ;"  which  firm  continued  to  prepare  and 
seU  the  pills  until  March  29,  1853,  when  the  senior  partner 
died. 

They  (the  firm)  dealt  largely  in  the  business ;  and,  as  early  as 
1847,  in  oi-der  to  designate  the  medicine  as  an  article  of  their 
own  manufacture,  and  to  prevent  imposition  and  fraud,  they 
commenced  putting  the  pills  in  wooden  boxes,  of  uniform  size, 
shape,  and  appearance,  each  box  containing  twenty-two  pills, 
with  the  name  of  the  original  inventor  stamped  in  red  wax 
upon  the  cover  of  each  box,  around  which  they  placed  the  red 
label  or  wrapper  described  in  the  bill  of  complaint.  Beyond 
doubt,  that  label,  with  its  devices,  and  the  red  seal  on  the  box, 
constituted  the  ti*ade-mark  by  which  the  firm  made  known  to 
their  customers  and  the  public  the  genuine  pills  which  they 
prepared  and  sold ;  the  firm  being  at  the  time  the  owners  of 
the  original  recipe,  and  having  the  exclusive  right  to  make  and 
vend  the  pills. 

Within  a  month  subsequent  to  the  death  of  the  senior  partner 
of  the  firm,  his  executors  sold  and  conveyed  all  the  interest  of 
the  decedent  in  the  business  to  the  surviving  partner  and  the 
complainant,  whereby  they,  under  the  firm  name  of  ^^  Fleming 
Brothers,"  acquired  not  only  the  title  to  the  recipe  and  the  right 
to  make  and  vend  the  pills,  but  also  the  right  to  use  the  labels 
and  trade-marks  used  by  the  former  owners.  Possessed  of  the 
whole  interest,  they  (the  firm,  Fleming  Brothers)  prosecuted  the 
business,  with  some  changes  in  the  individual  partners,  until 
July  1,  1865,  when  the  present  complainant  sold  out  his  whole 
interest  to  his  brother,  John  Fleming,  who,  as  sole  proprietor 
'of  what  the  firm  owned,  continued  the  business  until  the  2d 
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of  Noyember,  1870,  when  he  died,  leaying  a  last  will  and 
testament. 

When  that  firm  acquired  the  entire  interest,  they  immedi- 
ately enlarged  the  business,  and  in  the  year  1855  they  adopted 
the  dark  label,  Exhibit  F,  which  is  fully  and  minutely  described 
in  the  bill  of  complaint ;  and  the  complainant  avers  that  it  has 
since  been  used  in  the  business,  with  no  other  substantial  alter- 
ations than  what  are  shown  in  Exhibit  H,  mentioned  in  the 
decretal  order. 

Both  parties  agree  that  the  complainant,  by  the  will  of  his 
deceased  brother,  acquired  all  the  rights  which  the  deceased 
had  in  the  business ;  and  the  record  shows  that  he  has,  since 
the  probate  of  the  will  on  the  9th  of  November,  1870,  been 
preparing,  and  vending  said  pills,  and  using  the  labels  and  trade- 
marks to  designate  their  genuineuess  and  to  commend  their 
value  and  utility. 

Evidence  was  introduced  by  the  respondent,  whose  name  is 
James  H.  McLean,  that  he  commenced  in  1849,  in  St.  Louis,  to 
manufacture  his  own  medicines;  that  in  1851  he  began  to 
manufacture  and  sell  liver-pills,  under  the  name  of  '^  Dr.  Mo* 
Lean*s  Universal  Pills,"  using  first  a  type-printed  label  in  red 
letters,  which  was  changed,  in  1852,  to  a  lithographed  red 
label,  called  in  the  decretal  order  ^^  Exhibit  L,"  which  was  used 
down  to  1866,  except  that  about  1868  he  added  to  bis  name  the 
initials  ^^  J.  H.,"  so  that  the  label  read,  ^^  Dr.  J.  H.  McLean's 
Universal  Pills;*'  that  in  1866  he  changed  his  label  to  the  one 
referred  to  in  the  decretal  order  as  ^^  Exhibit  K,*'  which  he  con- 
tinued to  use  until  May  21,  1872,  when  he  adopted  a  new 
label,  the  use  of  which  does  not  infringe  the  trade-mark  of  the 
complainant. 

Governed  by  these  facts  as  stated,  the  court  will  examine  the 
first  error  assigned ;  which  is,  that  the  court  erred  in  finding 
that  the  labels  L  and  K  infringed  complainant's  Exhibit  H,  as 
set  forth  in  the  decretal  order.  By  the  order,  the  respondent, 
James  H.  McLean,  his  agents,  employes,  and  servants,  are 
pe/petually  enjoined  and  restrained  from  using,  or  causing  to  be 
used,  the  words  "  Dr.  J.  H.  McLean's  Universal  Pills  or  Vege- 
table Liver  Pills,"  or  the  words  ^^Dr.  McLean's  Universal 
Pills,"  upon  any  label  or  wrapper  for  boxes  or  other  pack* 
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ages  of  pills  resembling  or  in  imitation  of  the  labels,  wrappers, 
or  trade-mark  of  the  complainant,  described  in  his  bill  of  com- 
plaint as  "  Exhibit  H,"  whether  in  style  of  engraving,  print- 
ing, or  lettering;  and  from  vending  or  exposing  for  sale,  or 
causing  to  be  vended  or  exposed  for  sale,  any  article  of  pills 
having  upon  the  boxes  or  other  packages  thereof  any  such 
labels  or  wrappers  so  made  in  imitation  of  or  resemblance  to 
the  said  labels  or  wrappers  of  the  complainant. 

Equity  gives  relief  in  such  a  case,  upon  the  ground  that  one 
man  is  not  allowed  to  offer  his  goods  for  sale,  representing  them 
to  be  the  manufacture  of  another  trader  in  the  same  commodity. 
Suppose  the  latter  has  obtained  celebrity  in  his  manufacture,  he 
is  entitled  to  all  the  advantages  of  that  celebrity,  whether  re- 
sulting from  the  greater  demand  for  his  goods  or  from  the  higher 
price  the  public  are  willing  to  give  for  the  article,  rather  than 
for  the  goods  of  the  other  manufacturer,  whose  reputation  is  not 
so  high  as  a  manufacturer.  Where,  therefore,  a  party  has  been 
in  the  habit  of  stamping  his  goods  with  a  particular  mark  or 
brand,  so  that  the  purchasers  of  his  goods  having  that  mark  or 
brand  know  them  to  be  of  his  manufacture,  no  other  manufac- 
turer has  a  right  to  adopt  the  same  stamp ;  because,  by  doing 
so,  he  would  be  substantially  representing  the  goods  to  be  the 
manufacture  of  the  person  who  first  adopted  the  stamp,  and  so 
would  or  might  be  depriving  him  of  the  profit  he  might  make 
by  the  sale  of  the  goods  which  the  purchaser  intended  to  buy. 
Seixo  V.  Provezende,  Law  Rep.  1  Ch.  195. 

What  degree  of  resemblance  is  necessary  to  constitute  an  in- 
fringement is  incapable  of  exact  definition,  as  applicable  to  all 
cases.  All  that  courts  of  justice  can  do,  in  that  regard,  is  to  say 
that  no  trader  can  adopt  a  trade-mark,  so  resembling  that  of 
another  trader,  as  that  ordinary  purchasers,  buying  with  ordi- 
nary caution,  are  likely  to  be  misled. 

Unreasonable  delay  in  bringing  a  suit  is  always  a  serious 
objection  to  relief  in  equity;  but  cases  arise  in  litigations  of  the 
kind  before  the  court  where  the  complainant  may  be  entitled 
to  an  injunction  to  restrain  the  future  use  of  a  trade-mark,  even 
when  it  becomes  the  duty  of  the  court  to  deny  the  prayer  of 
the  bill  of  complaint  for  an  account  of  past  gains  and  profits. 
Sarrisan  v.  Taylor^  11  Jur.  N.  s.  408. 
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In  such  caises,  the  question  is  not  whether  the  complainant 
was  the  original  inventor  or  proprietor  of  the  article  made  by 
him,  and  on  which  he  puts  his  trade  mark,  nor  whether  the 
article  made  and  sold  under  his  trade-mark  by  the  respondent 
is  equal  to  his  own  in  value  or  quality,  but  the  court  proceeds 
on  the  ground  that  the  complainant  has  a  valuable  interest  in 
the  good-will  of  his  trade  or  business,  and,  having  adopted  a 
particular  label,  sign,  or  trade-mark,  indicating  to  his  customers 
that  the  article  bearing  it  is  made  or  sold  by  him  or  by  his 
authority,  or  that  he  carries  on  business  at  a  particular  place, 
he  is  entitled  to  protection  against  one  who  attempts  to  deprive 
him  of  his  trade  or  customers  by  using  such  labels,  signs,  or 
trade-mark  without  his  knowledge  or  consent.  CoaU  v.  HoU 
brook,  2  Sandf.  (N.  Y.)  Ch.  686 ;  PaHridge  v.  Menck,  2  Barb. 
(N.  Y.)  Ch.  101. 

Everywhere  courts  of  justice  proceed  upon  the  ground  that  a 
party  has  a  valuable  interest  in  the  good-will  of  his  trade,  and 
in  the  labels  or  trade-mark  which  he  adopts  to  enlarge  and  per- 
petuate it.  Hence  it  is  held  that  he,  as  proprietor,  is  entitled 
to  protection  as  against  one  who  attempts  to  deprive  him  of  the 
benefits  resulting  from  the  same,  by  using  his  labels  and  trade- 
mark without  his  consent  and  authority.  Decided  cases  to  that 
effect  are  quite  numerous,  and  it  is  doubtless  correct  to  say  that 
a  person  may  have  a  right  in  his  own  name  as  a  trade-mark  as 
against  a  trader  or  dealer  of  a  different  name ;  but  the  better 
opinion  is,  that  such  a  party  is  not,  in  general,  entitled  to  the 
exclusive  use  of  a  name,  merely  as  such,  without  more.  Milr 
lington  v.  Fox,  8  Myl.  &  Cr,  338  ;  Dent  v.  Turpin,  2  Johns.  & 
Hem.  189 ;  Meneely  et  al,  v.  Meneely,  62  N.  Y.  427. 

Instead  of  that,  he  cannot  have  such  a  right,  even  in  his  own 
name,  as  against  another  person  of  the  same  name,  unless  such 
other  pei-son  uses  a  form  of  stamp  or  label  so  like  that  used  by 
the  complaining  party  as  to  represent  that  the  goods  of  the 
former  are  of  the  latter's  manufacture.  Nor  will  any  other 
name,  merely  as  such,  confer  any  such  exclusive  right,  unless 
the  name  is  printed  in  some  particular  manner  in  a  label  of 
some  peculiar  characteristics,  so  that  it  becomes,  to  some  ex- 
tent, identified  with  a  particular  kind  of  goods,  or  when  the 
name  is  used  by  the  party,  in  connection  with  his  place  of  buai- 
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nefis,  in  such  a  manner  that  it  assumes  the  character  of  a  trade- 
mark within  the  legal  meaning  of  that  term,  and  as  such  entitles 
the  party  to  the  protection  of  a  court  of  equity,  to  prevent  others 
from  infringing  the  proprietor's  exclusive  right.  Oilman  v, 
Hunnewell,  122  Mass.  189 ;  Colladay  v.  Baird,  4  Phil.  (Pa,) 
189 ;  Syke9  v.  Syhe»,  8  B.  &  C.  541 ;  Croft  v.  Day,  7  Beav. 
89 ;  Burgess  v.  Burgess^  8  DeG.,  M.  &  G.  896 ;  Hollatvay  v. 
Holloway^  18  Beav.  209 ;  Rogers  and  Others  v.  Taintor^  97  Mass. 
291. 

Much  must  depend,  in  every  case,  upon  the  appearance  and 
special  characteristics  of  the  entire  device ;  but  it  is  safe  to 
declare,  as  a  general  rule,  that  exact  similitude  is  not  required 
to  constitute  an  infringement  or  to  entitle  the  complaining 
party  to  protection.  If  the  form,  marks,  contents,  words,  or 
the  special  arrangement  of  the  same,  or  the  general  appearance 
of  the  alleged  infringer's  device,  is  such  as  would  be  likely  to 
mislead  one  in  the  ordinary  course  of  purchasing  the  goods,  and 
induce  him  to  suppose  that  he  was  purchasing  the  genuine  arti- 
cle, then  the  similitude  is  such  as  entitles  the  injured  party  to 
equitable  protection,  if  he  takes  seasonable  measures  to  assert 
his  rights,  and  to  prevent  their  continued  invasion.  James  v. 
James^  Law  Rep.  18  Eq.  425 ;  Singleton  v.  Bolton^  8  Doug. 
293 ;  Morrison  v.  Salmon,  2  Man.  &  G.  885 ;  Boardman  v* 
Meriden  Britannia  Co.,  35  Conn.  413. 

Such  a  proprietor,  if  he  owns  or  controls  the  goods  which  he 
exposes  to  sale,  is  entitled  to  the  exclusive  use  of  any  trade- 
mark adopted  and  applied  by  him  to  the  goods,  to  distinguish 
them  as  being  of  a  particular  manufacture  and  quality,  even 
though  he  is  not  the  manufacturer,  and  the  name  of  the  real 
manufacturer  is  used  as  part  of  the  device.  Walton  v.  Crowley^ 
3  Blatchf.  440 ;  Emerson  v.  Badger,  101  Mass.  82. 

Equity  courts  will  not,  in  general,  refuse  an  injunction  on 
account  of  delay  in  seeking  relief,  where  the  proof  of  infringe- 
ment is  clear,  even  though  the  delay  may  be  such  as  to  preclude 
che  party  from  any  right  to  an  account  for  past  profits.  Rodg- 
ers  V.  Badgers,  81  L.  T.  285 ;  BlackweU  v.  Orabb,  46  L.  J. 
Pt.  L  505. 

Positive  proof  of  fraudulent  intent  is  not  required  where  the 
proof  of  infringement  is  clear,  as  the  liability  of  the  infringer 
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arises  from  the  fact  that  he  is  enabled,  through  the  unwarranted 
use  of  the  trade-mark,  to  sell  a  simulated  article  as  and  for  the 
one  which  is  genuine.  Woiher^poon  t.  Currie^  Law  Rep.  6  App. 
Cas.  512. 

Nor  is  it  necessary,  in  order  to  give  a  right  to  an  injunction, 
that  a  specific  trade-mark  should  be  infringed  ;  but  it  is  suffi- 
cient that  the  court  is  satisfied  that  there  was  an  intent  on  the 
part  of  the  respondent  to  palm  off  his  goods  as  the  goods  of  the 
complainant,  and  that  he  persists  in  so  doing  after  being  .re- 
quested to  desist.     Woollam  v.  Ratcliff^  1  Hem.  &  M.  259. 

Apply  these  rules  to  the  case,  and  it  is  clear  that  the  charge 
of  infringement  is  satisfactorily  proved  in  this  case. 

Words  or  devices,  or  even  a  name  in  certain  cases,  may  be 
adopted  as  trade-marks  which  are  not  the  original  invention  of 
the  party  who  appropriates  the  same  to  that  use ;  and  courts  of 
equity  will  protect  the  proprietor  against  any  fraudulent  use 
or  imitation  of  the  device  by  other  dealers  or  manufacturers. 
Property  in  the  use  of  a  trade-mark,  however,  bears  very  little 
analogy  to  that  which  exists  in  copyrights  or  in  patents  for  new 
inventions  or  discoveries,  as  they  are  not  required  to  be  new, 
and  may  not  involve  the  least  invention  or  skill  in  their  discov- 
ery or  application.  Phrases,  or  even  words  in  common  use,  may 
be  adopted  for  the  purpose,  if,  at  the  time  of  their  adoption, 
they  were  not  employed  by  another  to  designate  the  same  or 
similar  articles  of  production  or  sale.  Stamps  or  trade-marks 
of  the  kind  are  employed  to  point  out  the  origin,  ownership,  or 
place  of  manufacture  or  sale  of  the  article  to  which  it  is  affixed, 
or  to  give  notice  to  the  public  who  is  the  producer,  or  where  it 
may  be  purchased.     Canal  Company  v.  Clarke  18  Wall.  311. 

Subject  to  the  qualification  before  explained,  a  trade-mark 
may  consist  of  a  name,  symbol,  figure,  letter,  form,  or  device, 
if  adopted  and  used  by  a  manufacturer  or  merchant  in  order  to 
designate  the  goods  he  manufactures  or  sells  to  distinguish  the 
same  from  those  manufactured  or  sold  by  another,  to  the  end 
that  the  goods  may  be  known  in  the  market  as  his,  and  to 
enable  him  to  secure  such  profits  as  result  from  his  reputation 
for  skill,  industry,  and  fidelity.  Upton,  Trade-marks,  9  ;  iTay- 
lor  V.  Carpenter,  2  Sandf .  (N.  Y.)  Ch.  603 ;  Coddington,  Dig.  9. 

Complainant's  pills  have  been  in  the  market  as  a  vendible 
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article  for  more  than  forty  years,  and  during  that  whole  period 
have  been  sold  under  trade-marks  of  the  forms  heretofore  suffi 
ciently  described,  and  they  are  still  sold  under  the  trade-mark 
mentioned  in  the  decretal  order. 

Di£Sculty  frequently  arises  in  determining  the  question  of 
infringement ;  but  it  is  clear  that  exact  similarity  is  not  re- 
quired, as  that  requirement  would  always  enable  the  wrong-doer 
to  evade  responsibility  for  his  wrongful  acts.  Colorable  imita- 
tion, which  requires  careful  inspection  to  distinguish  the  spurious 
trade-mark  from  the  genuine,  is  sufficient  to  maintain  the  issue ; 
but  a  court  of  equity  will  not  interfere,  when  ordinary  attention 
by  the  purchaser  of  the  article  would  enable  him  at  once  to 
discriminate  the  one  from  the  other.  Where  the  similarity  is 
sufficient  to  convey  a  false  impression  to  the  public  mind,  and 
is  of  a  character  to  mislead  and  deceive  the  ordinary  purchaser 
in  the  exercise  of  ordinary  care  and  caution  in  such  matters,  it 
is  sufficient  to  give  the  injured  party  a  right  to  redress,  if  he 
has  been  guilty  of  no  laches.  Amoskeag  Manrifacturing  Co.  v. 
Spear,  2  Sandf.  S.  C.  599;  Coddington,  Dig.  109;  McAndrew 
v.  Bassett,  4  DeG.,  J.  &  S.  880. 

Argument  to  show  that  the  name  of  the  pills,  as  given  in  the 
trade-mark  of  the  respondent,  was  of  a  character  to  mislead  and 
deceive,  is  scarcely  necessary,  as  they  are  idem  sonans  in  the 
usual  pronunciation ;  nor  can  it  be  doubted  that  the  form  of 
the  box  containing  the  pills  and  the  general  appearance  of  the 
wrapper  which  surrounded  it  were  calculated  to  have  the  same 
effect.  Mention  may  also  be  made  of  the  fact  that  the  color  of 
the  label  and  the  wax  impression  on  the  top  of  the  box  are  well 
suited  to  divert  the  attention  of  the  unsuspecting  buyer  from 
any  critical  examination  of  the  prepared  article. 

Chancery  protects  trade-marks  upon  the  ground  that  a  party 
shall  not  be  permitted  to  sell  his  own  goods  as  the  goods  of  an- 
other ;  and,  therefore,  he  will  not  be  allowed  to  use  the  names, 
marks,  letters,  or  other  indicice  of  another,  by  which  he  may 
pass  off  his  own  goods  to  purchasers  as  the  manufacture  of  an- 
other. Croft  V.  Day,  7  Beav.  84 ;  Perry  v.  Truefitt,  6  id.  66 ; 
Newman  v.  Alford,  51  N.  Y.  192. 

Witnesses  in  great  numbers  were  called  by  the  complainant, 
who  testified  that  the  Exhibits  L  and  E  of  the  respondent  wera 
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oalcalated  to  deceive  purchasers ;  and  the  reasons  giyen  by  them 
in  support  of  the  conclusion  are  both  persuasive  and  convincing. 
Difference  between  those  exhibits  and  Exhibits  F  and  H  of  the 
complainant  undoubtedly  exist ;  and  still  it  is  manifest  that  the 
general  appearance  of  the  package  in  the  respects  mentioned, 
and  others  which  might  be  suggested,  is  well  calculated  to 
mislead  and  deceive  the  unwary  and  all  others  who  purchase 
.the  article  without  opening  the  box  and  examining  the  label. 
Caswell  et  al.  v.  Davis,  68  N.  Y.  228. 

Two  trade-marks  are  substantially  the  same  in  legal  contem- 
plation, if  the  resemblance  is  such  as  to  deceive  an  ordinary 
purchaser  giving  such  attention  to  the  same  as  such  a  purchaser 
usually  gives,  and  to  cause  him  to  purchase  the  one  supposing 
it  to  be  the  other.     Q-orkam  Company  v.  White^  14  Wall.  511. 

Suffice  it  to  say,  without  entering  further  into  details,  the 
court  is  of  the  opinion  that  the  first  assignment  of  error  must 
be  overruled,  and  that  the  injunction  was  properly  granted  to 
prevent  infringement  subsequent  to  the  filing  of  the  bill  of 
complaint. 

Suppose  that  is  so,  still  the  respondent  contends  that  the 
court  erred,  as  alleged  in  the  second  assignment  of  errors,  and 
that  the  complainant  i^  not  entitled  to  an  account,  nor  to  a  de- 
cree for  gains,  profits,  or  damages.  Support  to  that  proposition 
is  attempted  to  be  drawn  from  the  long  delay  of  the  complain- 
ant, and  those  under  whom  he  claims,  to  take  any  legal  steps  to 
protect  their  alleged  rights.  Opposed  to  that,  it  is  insisted  by 
the  complainant  that  no  such  defence  is  open  to  the  respondent, 
as  it  was  not  set  up  in  the  answer.  Nothing  of  the  kind  is 
directly  set  up  in  the  answer;  but  the  respondent  denies  all 
intent  to  injure  or  defraud  the  complainant,  and  avers  that  he 
has  been  engaged  during  the  last  twenty  years  in  perfecting 
his  pills,,  and  that  he  had  no  idea  that  his  trade-marks  infringed 
the  trade-marks  of  the  complainant. 

Proofs  were  taken  upon  both  sides  upon  the  subject ;  and  the 
respondent,  in  his  petition  for  rehearing  filed  in  the  court  be* 
low,  expressly  alleges  that  the  immediate  predecessor  of  the 
complainant  was  perfectly  familiar  with  the  pills  manufactured 
by  the  respondent,  and  well  knew  that  the  respondent  used  the 
labels  in  question ;  that  the  agent  of  the  complainant,  May  20, 
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1872,  called  on  the  respondent  and  remonstrated  with  him  for 
using  the  label  Exhibit  K,  and  that  he  on  the  following  day 
adopted  a  different  label,  as  therein  fully  explained. 

Examined  in  the  light  of  these  suggestions,  the  court  is  of 
the  opinion  that  the  question  presented  in  the  second  assign- 
ment of  error  is  open  for  re-examination.  Stdlivan  v.  Portland^ 
fc.  BaUroad  Co.y  94  U.  S.  806. 

Repetition  of  the  facts  is  unnecessary,  as  it  sufficiently  appears 
that  the  respondent  has  been  engaged  in  preparing  and  selling 
his  pills  for  more  than  forty  years ;  that  during  that  period,  or 
more  than  half  of  it,  he  has  been  using  labels  and  ti-ade-marks 
corresponding  more  or  less  to  those  used  by  the  predecessors  of 
the  complainant,  some  of  whom,  during  all  or  most  of  that 
time,  knew  whitt  the  labels  and  trade-marks  were  which  were 
used  by  the  respondent,  the  evidence  to  that  effect  being  full 
and  decisive. 

Negotiations  took  place  at  one  time  between  the  respondent 
and  one  of  the  predecessors  of  the  complainant  for  an  inter- 
change of  commodities,  with  a  view  that  both  commodities 
might  be  sold  at  each  of  their  respective  places  of  business. 

Evidence  of  a  decisive  character  is  exhibited  in  the  record  to 
show  that  the  complainant  or  his  predecessor  knew  throughout 
what  description  of  labels  and  trade-marks  the  respondent  was 
using ;  and  it  does  not  appear  that  any  objection  was  ever  made, 
except  as  heretofore  stated  and  explained.  Once,  the  respond 
ent  was  requested  to  insert  the  initials  of  his  Christian  name 
before  his  surname,  in  the  label ;  and  it  appears  that  he  imme- 
diately complied  with  the  request. 

Cases  frequently  arise  where  a  court  of  equity  will  refuse  the 
prayer  of  the  complainant  for  an  account  of  gains  and  profits, 
on  the  ground  of  delay  in  asserting  his  rights,  even  when  the 
facts  proved  render  it  proper  to  grant  an  injunction  to  prevent 
'  future  infringement.  Harrison  v.  Taj/lor^  11  Jur.  n.  8.  408 ; 
Cox,  Trade-marks,  641. 

Relief  of  the  kind  is  constantly  refused,  even  where  the  right 
of  the  party  to  an  injunction  is  acknowledged  because  of  an 
infringement,  as  in  case  of  acquiescence  or  want  of  fraudulent 
intent.  Moet  v.  Couston^  88  Beav.  578 ;  JEdeUten  v.  JSdeUten^ 
1  De  G.,  J.  &  S.  185;  Millingtan  y.  Fox,  S  Myl.  &  Cr.  398; 
roi*.  VI.  17 
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Myeth  V.  Stone^  8  Story,  284 ;  Beard  v.  Turripr^  13  Law  l^imes, 
N.  8.  747  ;  Usteourt  v.  Eutcourt^  Law  Rep.  10  Ch.  276;  Cod- 
din^iftoii.  Dig.  162;  High,  Injunc.  405. 

Ai^qiiiescence  of  long  standing  is  proved  in  this  case,  and  in- 
excusable laches  in  seeking  redress,  which  show  beyond  all 
doubt  that  the  complainant  was  not  entitled  to  an  account  nor 
to  a  decree  for  gains  or  profits  ;  but  infringement  having  been 
proven,  showing  that  the  injunction  was  properly  ordei*ed,  be 
is  entitled  to  the  costs  in  the  Circuit  Court ;  but  the  decroe  for 
an  account  and  for  the  supposed  gains  and  profits  being  erro- 
neous, the  respondent,  as  appellant,  is  entitled  to  costs  in  this 
court.     Browne,  Trade-marks,  sect.  497. 

Decree  as  to  the  injunction  and  costs  in  the  Circuit  Court 
will  be  affirmed,  but  it  will  be  reversed  as  to  tlife  decree  for  an 
account  and  as  to  the  allowance  for  gains  and  profits,  with  costs 
in  this  court  for  the  appellant ;  and  the  cause  will  be  remanded 
with  direction  to  enter  a  decree  in  confoimity  with  the  opinion 
of  this  court ;  and  it  is 

So  ordered. 


Railway  Company  v.  McCarthy. 

L  Tlie  (onrt  rcnffirms  its  former  decisions,  tliat  a  court  is  not  bound  to  give 
instructions  in  tlie  language  in  whicli  tliey  are  asked.  If  tliose  given  sulB- 
ciently  co%'er  tlie  case,  and  are  corre<rt,  the  Judgment  will  not  be  disturbed.. 

S.  Unless  forbidden  by  its  clmrter,  a  railroad  company  may  contract  for  a  ship- 
ment over  connecting  lines;  and,  having  done  so,  is  liable  in  all  respects 
upon  them  as  upon  its  own  lines.  In  such  a  case,  the  shipper  is  authorized  to 
assume  that  it  has  made  the  n>quisite  arrangements  to  fulfil  its  cdiligHticms. 

&  Where  such  a  contract  is  not,  on  its  face,  necessarily  beyond  the  siroin*  of  the 
l>o\ver«  of  the  corporation,  it  will,  in  the  absence  of  proof  to  the  contrary, 
be  presumed  t(»  lie  valid. 

4  The  tloctrine  of  nUra  virts,  when  invoked  for  or  against  a  corporation,  should  . 
not  l)e  allowed  to  prevail,  where  it  would  defeat  the  ends  of  justice  or  work 
a  legal  wnmg. 

ft  Wlu  TV  H  party  gives  a  reason  for  his  conduct  and  decision  toucliing  any  thing 
in\olviHl  in  a  controvemy,  he  is  esto]>|>e<l,  after  litigation  has  U'gun.  from 
changing  his  ground  and  putting  his  conduct  upon  another  and  different 
consideration. 

EuitOR  to  the  Circuit  Court  of  the  United  States  for  the 
£ii«teiii  Dist  net  of  MiH.soiin. 
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This  is  an  action  by  John  McCai-thy  against  the  Ohio  and 
Mississippi  Railway  Company,  to  recover  damages  alleged  to 
have  been  sustained  by  him  in  consequence  of  negligence,  care- 
lessness, and  delay  on  tlie  part  of  the  defendant  in  the  execu- 
tion of  the  following  contract  of  affreightment :  — 

*'  Tliis  agreement,  made  this  twenty-tlurd  day  of  September,  a.d. 
187'i,  between  the  Ohio  and  Missinsippi  Railway  Company,  ]mrty  of 
the  first  part,  and  Joim  McCarthy,  party  of  the  second  part,  wit- 
nesset  h :  — 

"That  the  party  of  the  first  part  will  forward  to  the  party  of  the 
second  part  the  fbllowinij:  freight :  to  wit,  sixteen  cars,  more  or  less, 
from  £.  St.  Louis  to  Philadelphia,  at  the  rate  of  |;180  [>er  car, 
iidiich  is  a  reduced  rate,  made  expressly  in  consitleration  of  this 
agrt^ement;  in  consideration  of  which  the  party  of  the  second  part 
agrees  to  take  care  of  said  freight  while  on  tlie  trip,  at  Iiis  or  their 
own  risk  and  expense;  and  that  the  party  of  the  fii-st  part  shall  not 
be  responsible  for  any  loss,  damage,  or  injury  which  may  happen  to 
said  freight  in  loading,  forwarding^  or  unioadiog,  by  sufibculion  or 
otiier  injury  caused  by  overloading  cars,  by  escapes  from  any  cause 
whatever,  by  any  acciilent  in  operating  the  road,  or  delay  caused 
by  storm,  fire,  failure  of  machinery  or  CiU-s,  or  obstruction  of  track 
from  any  cause,  or  by  fire  from  any  cause  whatever,  or  by  any  other 
cimse  except  gross  negligence;  and  that  said  party  of  the  first  part 
and  such  connecting  lines  shall  be  deemed  merely  forwarders  and 
not  oonnnon  carriers,  and  only  liable  for  such  loss,  damage,  injury, 
or  destruction  of  freight  as  may  be  caused  by  gross  negligence  only, 
and  not  otherwise. 
**  Witness  our  hands  and  seals  in  duplicate. 

"Onio  &  Mississippi  Railuoad  Company,     [seal.] 

•*Ry  II.  Cope,  Af/enL 
"Joiix  McCarthy."  [seal.J 

The  facts  in  the  case,  as  exhibited  by  the  bill  of  exceptions, 
are  set  forth  in  the  opinion  of  the  court.  They  are,  therefore, 
omitted  liere. 

Upon  the  close  of  the  testimony,  the  defendant  requested  the 
court  to  charge  the  jury  — 

1.  That  the  plaintiff  cannot  recover  damages  for  such  loss, 
damage,  or  injury  as  was  sustained  by  his  cattle  by  loading, 
forwarding,  or  unloading;  by  suffocation  or  other  injury  caused 
by  overloading  cars;  by  escapes  from  any  cause  whatever;  by 
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ftny  accident  in  operating  the  road,  or  delay  caused  by  failure 
^f  machinery  or  cars,  or  obstruction  of  track  from  any  cause 
except  gross  negligence  ;  or  from  any  cause  not  occasioned  by 
gross  negligence  on  the  part  of  the  Ohio  and  Mississippi  Rail- 
road Company,  or  the  Marietta  and  Cincinnati  Railroad  Com- 
pany, or  the  Baltimore  and  Ohio  Railroad  Company. 

2.  That  under  the  contract  the  plaintiff  can  only  recover  for 
Buch  injuries  or  damages  as  the  cattle  sustained  before  they 
passed  into  the  possession  of  the  Marietta  and  Cincinnati  Rail- 
road Company. 

8.  That  the  plaintiff  cannot  recover  for  such  injuries  as  his 
stock  sustained  after  they  passed  into  the  possession  of  the 
Baltimore  and  Ohio  Railroad  Company  at  Parkersburg. 

4.  That  it  v^as  not  the  duty  of  the  defendant,  or  its  connect- 
ing line,  the  Baltimore  and  Ohio  Railroad  Company,  to  start 
out  from  Parkersburg  on  Sunday  with  the  plaintiff's  cattle,  and 
that  the  plaintiff  cannot  recover  damages  for  failure  to  do  so. 

6.  That  the  jury  must  find  for  the  defendant,  unless  they 
shall  believe  from  the  evidence  that  the  plaintiff  was  the  sole 
owner  of  the  cattle  in  controversy;  and  that  if  they  shall 
believe  from  the  evidence  that  Hensley  was  a  part-owner  of 
the  cattle,  or  in  the  proceeds  thereof,  that  they  must  find  for 
the  defendant. 

6.  That  the  plaintiff  cannot  recover  for  such  injuries  as  the 
cattle  sustained  through  the  negligence  of  the  defendant,  or  of 
the  other  railroad  companies  operating  the  connecting  lines, 
provided  that  the  negligence  of  the  plaintiff,  or  his  employ^ 
or  agents,  contributed  thereto. 

7.  That  if  the  jury  shall  find  from  the  evidence  that  the 
cattle  in  controversy  had  been  confined  in  the  defendant's  cars 
for  a  longer  period  than  twenty-eight  consecutive  hours  upcm 
their  an-ival  at  Cincinnati,  it  was  the  duty  of  the  defendant  to 
unload  them,  for  rest,  water,  and  feeding ;  and  the  defendant 
cannot  be  made  liable  for  that  detention. 

8.  That  if  injuries  were  sustained  in  consequence  of  causes 
specified  and  excepted  in  the  contract  of  shipment  made  at 
East  St.  Louis,  then  the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  such  injuries  were  occasioned  by  the  negligence 
of  the  defendant* 
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The  coart  gaye  the  instructions  embraced  by  the  sixths 
•eventh,  and  eighth  reqaests,  but  refused  all  the  rest.  To 
which  refusal  the  defendant  excepted. 

The  court  thereupon,  stia  spofUe^  charged  as  follows :  — 

*^  The  contract  between  the  plaintiff  and  the  defendant  con- 
templates that  the  owner,  through  his  own  agents,  should  hare 
the  care  and  custody  of  the  cattle  throughout  the  entire  route,-— 
that  is,  the  loading  and  unloading  of  them  at  the  necessary 
intervals  of  rest,  food,  and  water,  —  seeing  that  they  were  prop- 
erly loaded  and  unloaded,  and  properly  cared  for. 

^  The  defendant  bound  itself  to  transport  safely,  if  it  could 
be  so  done  through  the  exercise  of  ordinary  care  and  diligence 
on  its  part 

^^  Ordinarily,  a  common  carrier,  —  that  is,  a  railroad,  —  in 
the  absence  of  a  special  contiuct  of  this  kind,  is  held  as  an 
insurer.  In  other  words,  nothing  that  could  be  prevented  by 
prudence  or  foresight  is  he  excused  from  having  done;  and 
he  must  transport  the  cattle  to  their  destination,  unless  some- 
thing beyond  his  power  and  control  prevents  it.  But  that  is 
not  this  contract.  The  parties  to  this  suit  presented  a  special 
contract  for  the  transportation  of  the  cattle  in  question ;  and 
it  is  for  the  jury  to  determine  from  the  evidence  whether  the 
cattle  were  injured,  or  the  plaintiff  sustained  any  damages, 
in  consequence  of  the  gross  neglect  of  the  defendant  or  of 
the  connecting  railroads.  The  defendant  was  bound  to  ex« 
ercise  ordinary  care  and  diligence  in  operating  the  railroad, 
so  as  to  prevent  injury  to  the  cattle,  arising  from  delays  or 

otherwise. 

« 

By  the  terms  of  the  contract,  the  care  of  the  cattle  devolved 
<m  plaintiff  and  his  agents,  and  not  on  the  defendants.  For 
any  injury  to  the  cattle  caused  by  the  manner  of  loading  or 
unloading  the  same,  or  by  the  nature  of  their  habits,  not  caused 
by  the  negligence  of  the  defendant  in  operating  the  railroad 
and  cars,  the  plaintiff  cannot  recover.  That  is,  if  those  cattle, 
fn^m  their  very  nature,  among  themselves  hurt  themselves, 
independent  of  what  the  railroad  was  doing,  externally  to  the 
cars,  the  plaintiff  cannot  recover  for  that. 

**The  defendant  contends  that  at  Parkersburg  the  plaintiff, 
inittead    of    sending   forward    the    cattle,  made  a   new  and 
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independent  contract  with  the  Baltimore  and  Ohio  Railrdad 
Company;  that  for  the  transpoi-tation  from  Parkersburg  to 
Baltimore  the  plaintiff  made  an  entirely  new  contract,  and  did 
not  go  forward  under  the  old  contract ;  that  he  entered  into  a 
new  contract  with  other  parties,  and  under  that  contract  he 
will  have  to  look  to  the  other  parties  for  redress.  But,  on  the 
other  hand,  the  plaintiff  contends  that  the  Baltimore  and  Ohio 
Railroad  Company  refused  to  permit  the  cattle  to  go  forwanl 
unless  the  alleged  new  contract  was  signed.  If  the  alleged 
contract  was  signed  by  the  plaintiff's  agent  as  the  sole  means 
whereby  the  cattle  could  go  forward,  as  the  original  conti-act 
with  defendant  contemplated,  then  the  signing  of  that  ne^r 
paper  at  Parkersburg  did  not  release  or  discharge  the  defend* 
ant  from  its  obligations  to  send  forward  such  cattle,  ss  origi- 
"taally  agreed,  without  unreasonable  delay. 

*^The  original  contract  was  made  upon  the  part  of  the 
Ohio  and  Mississippi  Railroad  to  transport  to  Philadelphia, 
for  a  certain  price  per  car,  sixteen  car-loads  of  cattle,  the 
privilege  being  given  to  the  plaintiff  to  sell  as  he  pleased  at 
Cincinnati  or  at  Baltimore.  Now,  the  Ohio  and  Mississijipi 
Railroad  took  upon  itself  the  sending  of  the  cattle  beyond  its 
terminus  at  Cincinnati,  and  took  the  freight  for  the  whole 
distance,  and  was  bound  to  see  that  the  cattle  were  earned 
the  whole  distance.  It  made  the  agreement,  and  must  see  it 
executed. 

*^  Consequently,  if  when  under  that  agreement  those  cars 
i-eached  Parkersburg,  this  intermediate  road,  which  was  the 
agent,  the  Baltimore  and  Ohio  Road,  refused  to  take  the  cattle 
forward  despite  the  agreement  with  the  Ohio  and  Mississippi 
Railroad,  unless  the  plaintiff  would  sign  a  paper  whereby  he 
would  exonerate  it  from  any  thing  that  might  happen  ;  if,  then, 
the  plaintiff  signed,  or  his  agent  signed,  the  paper  under  those 
circumstances,  as  the  only  means  of  getting  those  cattle  foi<- 
ward,  that  defence  avails  nothing. 

^*  The  transportation  of  cattle  for  long  distances  has  caused, 
for  its  protection,  recent  legislation  by  Congress.  That  legisla- 
tion requires,  under  a  penalty,  that  cattle  transported  over  ndl- 
roads  shall,  in  the  absence  of  unavoidable  delays  by  storm  or 
accident*  have  a  rest  for  at  least  five  consecutive  hours,  for  eacb 
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run  of  tAventy-eight  hours.  In  other  words,  cattle  shall  not  be 
conBned  in  cars  for  more  than  twenty-eight  consecutive  hours, 
without  giving  them  at  least  five  consecutive  hours  for  rest, 
food,  and  water.  An  act  very  important,  though  it  is  not 
involved  directly  in  this  case.  You  have  heard  a  great  deal 
about  the  forty-four  hours'  run  in  this  case.  Every  effort  to 
do  that  is  a  violation  of  tlie  express  law  of  the  land,  unless 
occasioned  by  storm  or  accident. 

*^  In  the  transit  from  East  St.  Louis  to  Baltimore,  in  obedience 
to  the  law  of  the  land,  a  delay  which  said  law  requires  is  not 
an  unreasonable  delay  for  which  the  defendant  is  chargeable 
It  was  bound  to  obey  the  law ;  and  that  amount  of  delay  is  not 
a  reasonable  delay,  but  a  required  delay.  For  all  such  delays 
as  occurred  in  that  nm,  pursuant  to  law,  it,  so  far  as  being 
amenable  to  this  plaintiff,  is  justified,  for  it  was  bound  by  law 
to  make  such  delays ;  and  the  plaintiff  himself,  having  custody 
of  the  cattle,  is  subject  to  a  penalty  if  he  transported  the  cattle 
for  a  longer  run  than  twenty-eight  hours  without  giving  them, 
after  that,  five  full  hours*  rest.  So,  in  computing  this  question 
of  unreasonable  delay,  you  will  bear  in  mind  they  werp  bound 
to  give  five  consecutive  hours  for  every  twenty-eight  hours 
run. 

"  It  is,  therefore,  for  the  jury,  in  the  light  of  said  require- 
ments of  law,  for  such  delays,  to  determine  whether  there  was, 
in  addition  thereto,  any  unreasonable  delays  caused  by  negli- 
gence on  the  part  of  the  defendant  or  the  other  roads.  Take 
into  consideration  the  distance  to  be  travelled,  and  the  usual 
and  ordinary  modes  of  transportation  in  such  cases.  The  main 
question,  then,  is,  whether  the  cattle  were  injured  from  the 
negligence  of  the  defendant  or  any  of  the  intermediate  lines, 
without  the  plaintiff  or  his  agents  contributing  thereto.  If 
both  parties  contributed  to  the  injury,  neither  party  can  recover 
fn>m  the  other." 

To  the  said  charge  and  statement  of  facts  by  the  court  made 
to  the  jury,  and  to  the  seveitd  propositions  therein  announced 
by  the  court  as  the  law  of  the  case,  the  defendant  then  and 
there  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  where* 
apon  the  company  brought  the  case  here. 
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Mr.  Z>«  W.  Paid  for  the  plaintiff  in  error. 

The  plaintiff  in  error  was  only  a  forwarder.  In  tlie  absence 
of  any  special  contract,  it  was,  therefore,  only  bound  to  cany 
the  cattle  safely  and  securely  over  its  own  road,  and,  at  its 
terminus,  deliver  them  to  the  succeeding  company,  with  suit- 
able directions  for  their  carriage  the  rest  of  the  way.  Railroad 
Company  v.  Manufacturing  Company ^  16  Wall.  818;  BaUroad 
Company  y.  Pratt,  22  id.  123;  Story,  Bailments,  sect.  448; 
Beed  y.  United  States  Uxpress  Co.,  48  N.  Y.  462 ;  Inliabitants, 
^e.  Y.  Hall  et  oZ.,  61  Me.  619 ;  Hooper  y.  Wells,  Fargo,  ^  Co^, 
27  Cal.  40. 

The  plaintiff  in  error  cannot  be  held  liable  for  the  failure  of 
its  connecting  line,  the  Baltimore  and  Ohio  Railroad  Company, 
to  forward  the  cattle  from  Parkersburg  on  Sunday.  Code  of 
West  Virginia  (1868),  p.  694,  c.  149,  sects.  16,  17 ;  Paie  y. 
Wright  et  aL,  80  Ind.  476 ;  Powhatan  Steamboat  Co.  y.  App<h 
mattox  Railroad  Co.,  24  How.  247. 

Mr.  John  D.  S.  Dryden,  contra. 

Mb.  Justice  Swaynb  delivered  the  opinion  of  the  court. 

The  defendant  in  eri*or  was  the  plaintiff  in  the  court  below. 
He  brought  this  action  to  recover  damages  from  the  railroad 
company  for  alleged  breaches  of  a  contract  entered  into  by  the 
parties  on  the  23d  of  September,  1873,  for  the  tmnsportation 
by  the  company  of  sixteen  car-loads  of  cattle  from  East  St. 
Louis  to  the  city  of  Philadelphia.  It  was  stipulated  that 
McCarthy  should  have  the  entii-e  care  and  charge  of  the  cattle 
during  the  trip ;  that  he  should  load  and  unload  them ;  that 
the  company  should  be  deemed  forwarders  and  not  common 
carriers;  and  that  it  should  be  liable  only  for  loss  or  injuries 
caused  by  its  gross  negligence.  The  cattle  were  shipped,  accord- 
ingly, at  East  St.  Louis,  under  the  care  of  Hensley,  an  employ^ 
of  McCarthy.  They  were  transported  thence  by  the  defend- 
ant's road  to  Cincinnati,  thence  by  the  Marietta  and  Cincin- 
nati road  to  Parkersburg,  in  West  Virginia,  and  thence  by  the 
Baltimore  and  Ohio  road  to  Baltimore.  There  the  performance 
of  the  contract  terminated.  The  plaintiff  gave  evidence  tend- 
ing to  prove  the  following  state  of  facts:  Between  East  St. 
Louis  and  Cincinnati  there  was  unnecessary  delay  and  seriooA 
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injury  to  the  cattle,  arising  from  the  gross  negligence  ^f  the 
company's  servants.  At  Cincinnati,  Hensley  sold  forty  of  the 
cattle.  This  was  done  because,  by  reason  of  the  injuries  they 
had  received,  they  were  unfit  for  further  transportation.  Be* 
tween  Cincinnati  and  Parkersburg  there  was  further  unnecoe- 
eary  delay,  arising  from  the  same  cause  which  produced  it 
between  East  St.  Louis  and  Cincinnati.  The  cattle  arrived  at 
the  latter  place  five  hours  behind  the  proper  time.  Hensley 
insisted  that  they  should  be  shipped  for  Baltimore  on  the 
morning  of  the  next  day,  which  was  Sunday.  The  Baltimore 
company  received  but  refused  to  forward  them  until  Monday 
morning;  and  refused  to  ship  them  at  all,  until  Hensley  signed 
a  new  and  onerous  contract  touching  their  transportation  upon 
the  Baltimore  road.  He  at  first  refused ;  but,  there  being  no 
other  means  of  transportation  east,  he  was  constrained  to  sub- 
mit, and  signed  under  protest. 

The  defendant  company  gave  evidence  tending  to  contra- 
dict the  plaintiff's  evidence  on  all  these  points.  It  was  ex« 
pressly  proved  that  the  Baltimore  company  ^'was  not  able 
to  eend  the  cattle  out  of  Parkersburg  on  Sunday,  because  they 
had  not  the  necessary  cars  therefor  at  the  time,  and  tha^ 
they  were  sent  at  the  first  opportunity,  which  was  on  Monday 
morning." 

The  evidence  as  set  forth  in  the  bill  of  exceptions  is  wholly 
ttlent  as  to  any  other  reason  for  not  making  the  shipment  on 
Sunday. 

The  testimony  being  closed,  the  company's  counsel  submitted 
sundry  instructions,  and  prayed  that  they  should  be  given  to 
the  jury.  A  part  was  given  and  a  part  refused.  Proper  excep- 
tions were  taken  as  to  the  latter.  Finally,  the  court  instructed 
the  jury  at  large  according  to  its  own  views. 

There  is  no  question  presented  in  the  record  as  to  the  suf- 
ficiency of  the  pleadings,  or  the  admission  or  rejection  of  testi- 
mony. The  exceptions  and  the  assignments  of  error  are  confined 
to  the  instructions  refused  and  to  those  given  by  the  court  Mua 
%p(mte. 

It  has  been  repeatedly  determined  by  this  tribunal  that  no 
court  is  bound  to  give  instructions  in  the  forms  and  langua^ 
in  which  they  are  asked.     If  those  given  sufiiciently  cover  the 
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case^i  and  are  correct,  the  judgment  will  not  be  disturbed,  what- 
ever those  may  have  been  which  were  refused. 

We  have  examined  the  charge  of  the  learned  judge  who 
tried  the  case  below,  and  are  entirely  satisfied  with  it.  It  was 
full,  clear,  and  unexceptionable.  It  submitted  the  case  well 
and  fairly  to  the  jury,  and  was  quite  as  favorable  to  the  com- 
pany as  the  company  had  a  right  to  demand. 

We  have  found  no  error  in  it. 

There  are  a  few  points,  and  only  a  few,  to  which  we  deem  it 
necessary  particularly  to  advert :  — 

The  suit  was  well  brought  by  McCarthy.  The  only  testi* 
inony  as  to  the  ownership  of  the  cattle  was  given  by  him.  He 
said,  *♦  William  Hensley,  besides  myself,  was  interested  in  the 
cattle.  He  had  a  half-interest  in  the  profits.  I  was  the 
owner."  If  Hensley  had  been  joined  with  McCarthy  as  a 
plaintiff,  there  must,  upon  this  testimony,  have  been  an  amend- 
ment, by  striking  his  name  from  the  record,  or  the  action  must 
have  failed.  The  facts  called  for  no  instruction,  and  the  court 
properly  refused  to  give  any. 

.   The  contract  with  the  defendant  was  for  the  transportati 
of  the  cattle  the  entire  distance  they  were  to  go.     It  was  sti 
lated  that  the  company  would  forward  "  sixteen  cars,  more 
less,  from  East  St.  Louis  to  Philadelphia,  at  the  rate  of  SISO 
car,  which  is  a  reduced  rate,  made  expressly  in  consideratio 
of  this  agreement."     No  other  company  was  named,  there  was 
no  mention  of  compensation  to  any  other  party,  and  nothing 
was  said  of  a  change  to  the  cars  of  any  other  company  on  the 
way.     Such  corporations,  unless  forbidden  by  their  charters, 
have  the  power  to  contract  for  shipments  the  entire  distance  over 
any  connecting  lines.     Railroad  Company  v.  Pratt  (22  Wall. 
128)  is  conclusive  in  this  court  upon  the  subject.     The  princi- 
ple is  so  well  settled  in  this  country,  that  a  further  citation  of 
authorities  in  support  of  it  is  unnecessary.     Such  is  also  the 
rule  of  the  English  law.     Both  here  and  there  the  company  is 
liable  in  all  respects  upon  the  other  lines  as  upon  its  own.     In 
such  cases,  the  public  has  a  right  to  assume  that  the  contracting 
company  has  made  all  the  arrangements  necessary  to  the  ful- 
filment of  the  obligations  it  has  assumed.     The  Great  Western 
EaUway  Co.  v.  Blake,  7  H.  &  N.  986:   Weed  v.  BaUroad  Com- 
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pany,  19  Wend.  (N.  Y.)  534 ;  Knight  v.  Portland,  Saco,  ^  ParUr 
mouth  Railroad  Co.^  56  Me.  234.  When  a  contract  is  not  oH 
its  face  necessarily  beyond  the  scope  of  the  power  of  the  corpo*' 
ration  by  which  it  was  made,  it  will,  in  the  absence  of  prriof  to 
tlie  contrai-y,  be  presumed  to  be  valid.  Corporations  are  pre* 
sumed  to  contract  within  their  powers.  The  doctrine  of  ultra 
vires,  when  invoked  for  or  against  a  corporation,  should  not  be 
allowed  to  prevail  where  it  would  defeat  the  ends  of  justice 
or  work  a  legal  wrong.  Union  Water  Co,  v.  Murphy's  Flat 
Fluming  Co.  et  al.,  22  Cal.  620 ;  Morris  Railroad  Co.  v.  Rail- 
road  Company,  29  N.  J.  Eq.  542 ;  Whitney  Arms  Co.  v.  Barlow 
et  al.,  63  N.  Y.  62.  There  is  no  conflict  in  the  evidence  as  to 
the  terms  of  the  contract.  It  is  all  one  way,  and  leaves  ne 
room  for  doubt. 

The  contract  contains  some  provisions  in  favor  of  the  com- 
pany, to  which  we  have  not  adverted.  They  do  not  appear  to 
have  been  challenged  in  the  court  below,  and  have  not  been 
here.  They  are,  therefore,  not  before  us  for  consideration,  and 
we  pass  them  by  without  remark. 

It  does  not  appear  that  Hensley  had  any  authority  to  enter 
into  the  contract  forced  upon  him  at  Parkersburg.  The  origi- 
nal contract  included  the  Baltimore  road.  The  Parkersburg 
contract  could  not,  therefore,  in  any  wise,  affect  his  rights  with 
respect  to  the  defendant.  The  court  instructed  the  jury  prop* 
erly  on  the  subject.  It  must  be  laid  out  of  view  as  an  element 
in  the  case. 

The  question  made  by  the  company  upon  the  Sunday  law  of 
West  Virginia  does  not,  in  our  view,  arise  in  this  case.  W^ 
have  already  shown  that  the  defendant  proved  upon  the  trial 
that  it  was  impossible  to  forward  the  cattle  on  Sunday,  for 
want  of  cars.  And  it  is  fairly  to  be  presumed  that  no  other 
reason  was  given  for  the  refusal  at  that  time.  It  does  not  ap^ 
pear  that  any  thing  was  then  said  as  to  the  illegality  of  such  a 
shipment  on  the  Sabbath.  This  point  was  an  after-thought, 
suggested  by  the  pressure  and  exigencies  of  the  case. 

Where  a  party  gives  a  reason  for  his  conduct  and  decision 
touching  any  thing  involved  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground,  and  put  his  conduct 
upon  another  and  a  different  consideration.     He  is  not  per^ 
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mitted  thns  to  m«nd  his  hold.  He  is  estopped  from  doing  it 
by  a  settled  principle  of  law.  Gold  y.  Banki^  8  Wend.  (N.  Y.) 
662;  Holbrook  v.  White,  24  id.  169;  EvereU  v.  SaltuSy  15  id.- 
474 ;  Wright  v.  Beed,  8  Durnf.  &;  E.  654 ;  Dvffy  v.  O'Dofiavany 
46  N.  Y.  228 ;  Winter  v.  Coit,  7  id.  288.  The  judge  below 
committed  no  error  in  refusing  to  chai-ge  as  requested  upon  this 
•abject. 

Jtutffment  affirmed 


Wheeleb  v.  National  Bank. 

Suit  by  a  national  iMink  upon  a  bill  of  exchange.  Defence,  ntnrj.  The  bank, 
in  difcounting  the  bill,  resenred  a  greater  amount  than  was  allowed  for  inter 
est  by  the  law  of  the  State  where  it  was  situated.  There  was  no  proof  of  the 
current  rate  of  ezcliange.    Held,  that  the  bank  was  entitled  to  recover. 

Error  to  the  Superior  Court  of  the  city  of  New  York. 

This  suit  was  brought  by  the  Union  National  Bank  of  Pitts- 
burg, Pa.,  against  George  M.  Wheeler,  as  indoi-ser  of  two 
bills  of  exchange,  one  dated  Jan.  20, 1871,  for  $10,000,  and 
one  dated  March  8,  1871,  for  $5,000,  drawn  by  Slack,  superin- 
tendent of  the  Brady's  Bend  Iron  Company,  on  and  accepted 
by  the  treasurer  of  said  company,  pursuant  to  authority  vested 
in  him  for  that  purpose,  and  payable  sixty  days  after  their 
respective  dates  at  the  American  Exchange  National  Bank  of 
New  York.  The  plaintiff  discounted  both  bills  for  the  benefit 
of  the  company :  the  first  on  the  twenty-fourth  day  of  January, 
1871,  and  the  second  on  the  day  of  its  date, — the  company 
receiving  the  amount  mentioned  in  the  bills,  less  the  sum  of 
$246. 

The  rate  of  interest  in  Pennsylvania  was  six  per  cent  per 
annum. 

Said  bills  were  duly  protested  for  non-payment,  and  notice 
given  to  the  defendant.  There  was  no  proof  of  the  rate  of 
exchange  when  they  were  discounted. 

There  was  a  judgment  in  favor  of  the  bank,  which  was 
affirmed  by  the  Court  of  Appeals  of  the  State  of  New  York, 
and  the  record  remitted  to  the  inferior  court.  Wheeler  then 
brought  the  case  liere  by  a  writ  of  error. 
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Mr.  Tkamas  M,  Wheeler  for  the  plaintiff  in  error. 
Mr.  Jo%€ph  M.  Dixan^  contra. 

Mb.  Justice  Hablak  delivered  the  opinion  of  the  coart 

The  controlling  question  presented  in  this  case  for  oar  deter- 
mination involves  the  construction  of  the  National  Currency 
Act  of  June  8, 1864  (18  Stat.  108),  which  declares  that  ''the 
knowingly  taking,  receiving,  reserving,  or  charging  a  rate  of 
interest  greater  "  than  that  ^'  allowed  by  the  laws  of  the  State 
or  Territory  where  the  bank  is  located,"  shall  be  ''  held  and 
adjudged  a  forfeiture  of  the  entire  interest  which  the  bill,  note^ 
or  other  evidence  of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon."  The  same  section  also  declares : 
''But  the  purchase,  discount,  or  sale  of  a  bona  fide  bill  of  ex- 
change, payable  at  another  place  than  the  place  of  such 
purchase,  discount,  or  sale,  at  not  more  than  the  current  rate 
of  exchange  for  sight  drafts  in  addition  to  the  interest,  shall 
not  be  considered  as  taking  or  receiving  a  greater  rate  of 
interest." 

Wheeler,  the  plaintiff  in  error,  was  sued  as  indorser  upon 
two  bills  of  exchange,  drawn  at  Brady's  Bend,  Pa.,  payable 
sixty  days  after  date  at  the  American  Exchange  Bank,  in  New 
York,  and  discounted  by  the  Union  National  Bank  of  Pittsburg 
for  the  benefit  of  the  Bi-ady's  Bend  Iron  Company,  a  corporation 
created  under  the  laws  of  Pennsylvania.  Wheeler  claims  that 
the  bank,  under  the  provisions  of  the  statute,  forfeited  the  en- 
tire interest  which  the  bills  carried,  or  which  was  agreed  to 
be  paid.  This  claim  was  denied :  first,  in  the  Superior  Court 
for  the  city  and  county  of  New  York,  where  this  action  waa 
commenced  ;  and,  subsequently,  in  the  Court  of  Appeals  of  that 
State. 

No  question  having  been  raised  as  to  the  bona  fide  character 
of  the  bills,  the  bank  had,  by  the  express  words  of  the  statute, 
the  right  to  charge  and  receive  the  current  rate  of  exchange 
for  sight  drafts,  in  addition  to  interest  at  the  rate  of  six  per  cent 
per  annum,  which  is  the  rate  fixed  by  general  statute  in  the 
State  of  Pennsylvania.  But,  upon  examining  the  special  finding 
of  facts  upon  which  the  State  court  based  its  judgment,  we  dis- 
cover no  evidence  of  the  current  rate  of  exchange  at  the  date 
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of  diBcount.  That  exchange  was,  in  fact,  charged  cannot  be 
gainsaid  by  Wheeler,  since  lie  avers,  in  his  answer,  that  the 
bills  wera  discounted  under  an  usurious  agreement  that  the 
bank  should  receive,  in  addition  to  certain  interest  in  excess 
of  the  statutory  rate,  commissions  or  exchange  of  one-quarter 
of  one  per  cent.  No  such  agreement  was,  however,  proven. 
Tudecd,  the  record  funiishes  no  evidence  of  any  distinct  agree- 
ment, either  as  to  the  amount  of  interest  or  exchange  to  be 
reserved  by  the  bank  upon  discounting  the  bills.  Nothing 
seems  to  have  been  said  at  the  time  of  discount  as  to  the 
amount  to  be  reserved  by  way  of  interest  or  upon  the  subject 
of  exchange,  and  the  coui*t  refused,  upon  the  request  of 
Wheeler,  to  find  it  as  a  fact  in  the  case,  that  ^^  no  exchange 
was  charged."  While  it  may  be  inferred  that  exchange  was 
charged  by  the  bank,  we  are  uninformed  by  the  record  whether 
it  exceeded  the  current  mte  for  sight  drafts. 

The  statute  should  be  liberally  construed  to  effect  the  ends 
for  which  it  was  passed ;  but  a  forfeiture  under  its  provisions 
should  not  be  declared,  unless  the  facts  upon  which  it  must  rest 
are  clearly  established.  It  should  appear  affirmatively  that  the 
bank  knowingly  received  or  reserved  an  amount  in  excess  of 
the  statutory  rate  of  interest,  and  the  current  exchange  for 
sight  drafts.  There  is  no  proof  of  the  rate  of  exchange ; 
and,  since  the  courts  uniformly  incline  ag^iinst  the  declaration 
of  a  forfeiture,  the  party  seeking  such  declamtion  should  be 
held  to  make  convincing  proof  of  every  fact  essential  to  for- 
feiture. 

It   is   unnecessary  to  consider  any  other  question   in   the 

Judffmefit  affirmed. 
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Township  op  Rock  Creek  v.  Strong. 

1.  The  act  of  t!ie  le^sUture  of  Kansas,  entitled  "  An  Act  to  authorize  countlei^ 
incuriKiniTeil  cities,  and  niunici{>al  tuwnsJiips  to  issue  bonds  for  the  purpose 
of  building  bridges,  aiding  in  the  construction  of  railroads,  watei^pnwer,  or 
other  works  of  internal  improvement,  and  providing  for  the  registration  of 
•uch  bonds,  and  the  repealing  of  all  laws  in  conflict  therewith,"  approved 
Marcli-  2,  1872  (c.  08,  I^ws  uf  Kansas,  1872,  p.  110),  authorizes  a  township 
to  issue  its  bonds  to  aid  in  constructing  within  Its  Umiu  the  depots  and  sido- 
tracks  of  an  existing  railroad. 

S.  The  pmvisions  of  that  act,  that  the  bonds  shall  be  payable  in  not  less  than  fire 
oor  more  than  thirty  years  from  the  date  thereof,  with  interest  not  to  exceed 
ten  per  cent  pei^annuni,all  in  the  discretion  of  the  officers  issuing  the  same, 
are  directory,  and  not  of  the  essence  of  the  power  to  issue. 

&  Certain  liiunicipal  Imnds,  dated  Sept.  10,  1872,  and  payable  thirty  years  from 
Oct.  15,  1872,  with  interest  thereon  at  the  rate  of  seven  per  cent  per  annum, 
payable  semiannually  on  the  fifteenth  days  of  April  and  October  of  each 
year,  were  n>gistered  by  the  auditor  of  the  State  Oct.  17,  1872.  //f/r/,  that 
their  legal  effect  is  precisely  what  it  would  have  been  had  the  date  inserted 
been  Oct.  16  instead  of  Sept.  10,  1872. 

4.  The  action  of  th^  persons  or  the  tribunal  authorized  by  law  to  determine  the 
n*sult  of  an  election  held  for  the  purpose  of  ascertaining  whether  a  inunic- 
iiml  township  shall  issue  its  l>onds  in  aid  of  an  object  authorized  by  law  it 
conclusive,  and  a  bona  Jide  purchaser  of  the  bonds  is  under  no  obligation  to 
look  beyond  it. 

&  A  municipal  bond,  on  the  back  of  which  is  indorsed  the  certificate  of  the 
auditor  uf  the  Slate  that  it  has  bei*n  duly  registered  in  his  office  according 
to  law,  is  not  invalid  because  he  failed  to  make  in  Ids  office  an  entry  of  liia 
action. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

This  was  an  action  by  Strong,  against  the  township  of  Rock 
Creek,  Jeffersou  County,  Kansas,  upon  interest  coupons  attached 
to  bonds  issued  by  it  to  aid  in  constructing  within  its  limits 
the  depots  and  side-tntcks  of  the  Atchison,  Topeka,  Hud  Santa 
F^  Raih'oa<l.  The  bonds  refer  to  the  act  of  the  legislature 
under  which  they  were  issued,  and  are  of  tenor  following:  — 

*' $1,000.]  U2«nTED  States  of  America.  [No.  — w 

'^KocK  Cbebk  Township  Railroad  and  Depot  Bonds. 

•♦  State  of  KansuH^  County  of  Jeffernton. 

**  Thirty  years  from  the  fitleenlh  d:iy  of  OctohiT.  1872,  the  town- 
^ip  of  Rock  Creek,  in  the  comity  of  .Jefferson  and  State  of  Kansas, 
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for  value  received,  promises  to  pay  to  the  Atchison,  Topeka,  and 
Santa  F6  Railroad  Company,  or  bearer,  the  sum  of  $1,000,  in  lawful 
money  of  the  United  States,  with  interest  from  the  said  fifteenth 
day  of  October,  1872,  at  the  rate  of  seven  (7)  per  cent  per  annum, 
payable  semi-annually  on  the  fifteenth  days  of  April  and  October 
of  each  year,  upon  the  presentation  and  surrender,  as  they  severally 
become  due,  of  the  proper  coupons  therefor  hereto  attached,  both 
principal  and  interest  payable  at  the  Fourth  National  Bank  in  the 
city  of  New  York,  and  State  of  New  York. 

^*  This  bond  is  one  of  a  series,  amounting  to  the  sum  of  $20,000, 
made  and  issued  to  the  said  Atchison,  Topeka,  and  Santa  F^  Railroad 
Company  in  payment  of  a  subscnption  and  donation  to  the  said 
company  in  aid  of  the  construction  of  its  railroad  ^depots  and  side- 
tracks, in  said  township,  under  and  in  pursuance  of  the  provisions 
of  an  act  of  the  legislature  of  the  State  of  Kansas,  entitled  ^  An  Act 
to  authorize  counties,  incorporated  cities,  and  municipal  townships 
to  issue  bonds  for  the  purpose  of  building  bridges,  aiding  in  the 
construction  of  railroads,  water-power,  or  other  works  of  internal 
improvement,  and  providing  for  the  registration  of  such  bonds,  the 
registration  of  other  bonds,  and  the  repealing  of  all  laws  in  confiiot 
therewith,' approved  March  2,1872;  and  the  faith  of  the  said  town- 
ship is  hereby  pledged  for  the  redemption  and  payment  of  said 
bonds  and  the  interest  coupons  thereto  attached. 

^  In  testimony  whereof,  the  township  trustee  and  clerk  of  said 
Rock  Creek  township  have  hereunto  set  their  hands  as  such  trustee 
and  clerk,  as  by  law  it  is  provided  shall  be  done,  this  tenth  day  of 

September,  aj>.  1872. 

<'  N.  A.  Lafon,  TruBiee, 
"  Attest :  Albert  Owen,  Clerh^ 

Indorsed  on  the  back  thereof  as  follows :  — 

^  State  of  Kansas,  ss. 

^<  I,  auditor  of  the  State  of  Kansas,  do  hereby  certify  that  thb 
bond  has  been  regularly  and  legally  issued,  and  the  signatures 
thereto  are  genuine,  and  that  the  same  has  been  duly  registered  in 
my  office  according  to  law. 

^*  In  witness  whereof,  I  have  hereunto  set  my  hand  and  afiized 
my  seal  of  office,  at  the  city  of  Topeka,  this  seventeenth  day  of 
October,  a.d.  1872. 

[l.  b.]  •*  A.  Thoman,  Auditor.*' 

The  coupons  are  in  the  usual  form. 

The  plaintiff  having  at  the  trial  introduced  evidence  tendings 
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to  sbow  that  be  was  an  innocent  purchaser  for  value  of  th« 
coupons  before  maturity,  the  defendant  offered  evidence  tending 
to  show,  — 

1.  That  the  only  election  held  in  the  township  upon  any 
proposition  of  issuing  the  bonds  was  one  held  Aug.  27,  1872, 
pursuant  to  the  notice  of  the  trustee  and  clerk  of  the  township, 
dated  July  30,  of  that  year,  for  the  purpose  of  submitting  to 
the  qualified  voters  of  the  township  ^^  the  question  of  aiding  in 
the  construction  of  two  permanent  depots,  with  side-tracks  to 
ai^commodate  the  same,  on  the  line  of  the  Atchison,  Topeka, 
and  Santa  F^  Railroad,  in  said  township,  by  a  donation  to  the 
Atchison,  Topeka,  and  Santa  F6  Railroad  Company  of  the 
bonds  of  said  township,  in  the  sum  of  $20,000,  to  be  issued  in 
sums  of  $1,000  each,  payable  in  thirty  years  from  the  date  of 
issue,  payable  in  the  city  of  New  York,  and  bearing  interest  at 
the  rate  of  seven  per  cent  per  annum,  payable  semi-annually 
in  the  city  of  New  York,  signed  by  the  trustee  of  said  township 
and  attested  by  the  township  clerk,  and  upon  the  following 
conditions,  to  wit :  Said  bonds  to  be  issued  as  aforesaid,  and  de- 
livered to  the  said  company  whenever  said  company  shall  have 
constructed  and  completed  said  depots  and  said  side-tracks  in 
said  township,  the  same  to  be  located  as  follows,  to  wit :  one 
depot  at  some  point  within  one-half  of  one  mile  of  the  point 
where  said  company's  railroad  intersects  the  line  between  the 
north-east  quarter  of  the  south-east  quarter  of  section  twenty, 
township  nine,  in  range  seventeen  east ;  and  the  other  depot  at 
a  point  within  one-half  of  one  mile  of  the  point  where  said 
company's  railroad  intersects  the  west  boundary  line  of  section 
seven,  in  township  ten,  range  seventeen  east,  and  each  to  be 
accommodated  with  side-tracks  suitable  and  of  sufficient  length 
for  the  accommodation  of  the  business  to  be  done  at  said  depots, 
the  said  company  to  erect  said  depots  and  each  of  them,  and  to 
construct  the  said  side-tracks  of  the  same,  so  that  the  same 
shall  be  ready  for  use,  and  the  reception  of  business  thereat,  on 
or  before  the  fifteenth  day  of  October,  A.D.  1S72 ;  otherwise, 
the  said  company  to  forfeit  all  claims  to  the  said  bonds." 
That  the  total  number  of  votes  cast  by  qualified  electors  of  said 
township  was  one  hundred  and  two,  of  which  fifty-one  were  for, 
and  fifty-one  were  against,  the  said  proposition ;  and  that  one 
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Rice,  who  was  not  a  qualified  elector  of  said  township,  cast  his 
Yote  in  favor  of  said  proposition. 

2.  That  the  board  of  county  commissioners  of  said  county 
never  canvassed  the  returns  of  said  election,  and  never  deter- 
mined nor  declared  the  result  of  any  election  in  said  township 
to  be  in  favor  of  issuing  any  of  the  bonds  of  said  township ;  bat 
upon  the  records  of  the  county  the  following  entry,  certified  in 
due  form,  was  made  prior  to  the  issue  of  the  bonds :  — 

^  Friba^t,  Aug.  30, 1872.  At  this,  a  called  meeting  of  the  boards 
there  were  present  H.  W.  Wellman  and  P.  M.  Gilbert. 

**The  board  proceeded  to  canvass  the  vote  of  Rock  Creek  town- 
ship, on  the  prop68ition  to  donate  the  bonds  of  said  township  to  the 
Atchison,  Topeka,  and  Santa  F^  Railroad  Company,  and  determine 
the  following  as  a  result  of  said  election  :  — 

^  For  the  issuing  of  said  bonds  ....      62  votes. 
Against  the  issuing  of  sai^  bonds     .     •      51      „ 

**Total 108      „ 

^*  Adjournment :  Upon  motion,  it  was  ordered  that  the  board 
adjourn,  to  meet  Monday,  Sept.  2,  1872." 

8.  That  there  is  not  now,  and  never  has  been,  in  the  office 
of  the  auditor  of  the  State  of  Kansas,  any  registration  of  any 
such  bonds  of  said  township ;  but  his  certificate  of  registration 
was  placed  on  them. 

4.  That  the  depots  and  side-tracks  mentioned  in  said  bonds 
were  located  and  erected  upon  and  appurtenant  to  a  railroad 
built  and  in  operation  through  said  township  prior  to  said 
election. 

Whereupon  the  following  questions  arose,  upon  which  the 
judges  were  divided  in  opinion :  — 

1.  Does  the  act  of  the  legislature  of  the  State  of  Kansas, 
referred  to  in  said  bonds,  authorize  the  issue  of  the  bonds  of  a 
township  to  aid  in  the  construction  of  depots  and  side-tracks,  ais 
recited  in  the  bonds  in  suit  ? 

2.  Are  the  bonds  mentioned  in  plaintiffs  petition  void,  for 
the  reason  that  they  are  made  payable  thirty  years  and  thirty* 
five  days  from  their  date  of  execution  therein  written,  but  only 
drawing  interest  for  the  last  thii-ty  years  of  said  time? 
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8.  Is  the  defendant  estopped  by  the  recitals  in  said  bondi 
from  introducing  the  testimony  as  above  stated? 

4.  On  the  foregoing  facts,  is  the  plaintiff  entitled  to  re- 
-^ver? 

Judgment  having  been  entered  in  favor  of  the  plaintiff,  in 
iMSCordance  with  the  opinion  of  the  presiding  judge,  the  de- 
fendant sued  out  this  writ  of  error. 

Mr.  George  R.  Peck  for  the  plaintiff  in  error. 

There  being  no  express  authority  conferred  by  the  act  ol 
March  2, 1872,  for  a  municipal  township  in  Kansas  to  issue  its 
bonds  in  aid  of  the  construction  of  depots  and  side-tracks  for 
a  railroad  which  was  then  built,  any  doubt  as  to  the  existence 
of  the  power  supposed  to  be  conferred  must  be  resolved 
against  it.  Mintum  v.  Larue^  28  How.  485 ;  Thompson  v.  Lee 
County,  3  Wall.  827 ;  Thoma%  v.  City  of  Richmond,  12  id.  849. 

The  legislature  did  not  intend  to  confer  such  authority,  as  it 
is  the  legal  duty  of  a  railroad  corporation  to  furnish  the  neces- 
sary depots  and  side-tracks  for  the  accommodation  of  the  public. 
St.  Joseph  ^  Denver  City  Railroad  Co.  v.  Ryan,  11  Kan.  602 ; 
Pacific  Railway  Co.  v.  Seeley,  45  Mo.  212. 

The  objects  in  aid  of  which  the  bonds  were  issued  cannot  be 
claimed  to  be  works  of  internal  improvement, within  the  meaning 
^f  that  act.     Toumship  ofBurlinyton  v.  Beasley,  94  U.  S.  810. 

The  bonds  having  been  issued  for  a  period  of  time  in  excess 
of  that  fixed  by  law,  they  are  void  on  their  face.  Commufsion 
tr9  of  Marion  County  v.  Clark,  94  U.  S.  278.  The  presumption 
is  that  they  were  delivered  on  the  day  of  their  date.  1  Pars. 
Bills  and  Notes,  42;  Edwards,  Bills,  144;  Anderson  v. 
Weston,  6  Bing.  N.  C.  296. 

The  plaintiff  in  error  was  not  estopped  by  the  recitals  in  the 
bonds  from  showing  that  the  conditions  precedent  to  their  issue 
had  not  been  complied  with,  because  the  right  to  determine 
those  questions  was  vested  in  an  entirely  different  tribunal  from 
the  one  authorized  to  issue  the  bonds.  Toum  of  Coloma  ▼. 
Eaves,  92  U.  S.  484. 

The  record  shows  that  the  bonds  were  never  registered  as 
required  by  the  statute.  They  were,  therefore,  not  negotiable. 
Negotiability  could  be  imparted  to  them  only  by  the  fact  of 
cegistration,  not  by  the  mere  certificate  of  the  auditor. 
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Mr*  H.  Strong^  for  the  defendnnt  in  error,  in  support  of  the 
jndgiuent  below,  cited  Leavenworth  v.  Miller^  7  Kan.  686; 
Knox  County  v.  Aspinwall^  21  How.  644 ;  Moran  v.  Miami 
CourUy,  2  Black,  732 ;  Mercer  County  v.  Huckett,  1  Wall,  88  ; 
Supervisor  v.  Schenck^  6  id.  784 ;  Toum  of  Coloma  y.  Eave9^ 
92  U.  S.  484 ;  Toum  of  Venice  t.  Murdoch^  id.  494 ;  Converge 
V.  Fort  ScotU  id.  503 ;  Marcey  v.  Town  of  0%wego^  id.  637 ; 
Humboldt  Township  t.  Long^  id.  642 ;  Leavenworth  County  y. 
Barnes^  94  id.  70 ;  Douglass  County  v.  Bolles^  id.  104 ;  Johnr 
son  County  v.  January^  id.  202;  Township  of  Burlington  ▼• 
Beasley^  id.  810;  County  of  MotUton  y.  Rockingham  Bank^ 
id.  631 ;  Down  of  Bast  Lincoln  y.  Davenport^  id.  801* 

Mr.  Justice  Strong  deliyered  the  opinion  of  the  court. 

The  act  of  the  Kansas  legislature  approved  March  2,  1872, 
expressly  authorized  the  issue  of  township  bonds  ^'to  aid  in  the 
construction  of  railroads  or  water-power,  by  donation  thereto, 
or  the  taking  of  stock  therein,  or  for  other  works  of  internal 
improvement."  Like  all  expressions  of  legislative  will,  this 
provision  of  the  act  must  receive  a  reasonable  construction, 
and  we  cannot  doubt  that  in  the  grant  of  power  to  aid  in  the 
oonstiiiction  of  railroads  or  other  works  of  internal  improve- 
ment is  included  authority  to  assist  in  the  construction  of  depots 
and  side-tracks  of  a  railroad.  Such  constructions  are  constitu- 
ents,—  essential  psrts  of  every  railroad,  without  which  it  would 
be  incomplete  and  incapable  of  serving  the  uses  for  which  it 
is  intended.  The  cost  of  building  them  is  always,  and  prop- 
erly, charged  to  construction  account,  and  not  to  repairs  or 
expenses  of  operation  ;  and  a  mortgage  of  a  railroad,  without 
further  description  than  such  as  is  necessary  to  identify  it, 
covers  its  side-tracks  and  depots. 

We  do  not  see  any  force  in  the  argument  pressed  upon  us  by 
the  plaintiff  in  error,  that,  because  it  was  the  duty  of  the  rail- 
road company  to  furnish  suitable  side-tracks  and  depots,  the  act 
of  1872  cannot  be  construed  as  authorizing  the  issue  of  township 
bonds  to  aid  in  building  such  structures.  It  was  equally  the 
duty  of  the  company  to  build  the  main  line,  and  it  is  not  ques- 
tioned that  the  township  was  empowered  to  aid  in  doing  that 
work.     Nor  is  there  any  tiling  in  the  proviso  to  the  act  tliat 
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tends  in  the  least  degree  to  the  conclusion  that  the  legislature 
did  not  mean  to  authorize  aid  to  the  building  of  depots. 

The  first  question  certified  to  us  was,  therefore,  correctly 
answered  by  the  Circuit  Court  in  the  affirmative,  and  the  first 
assignment  of  error  is  overruled. 

The  second  question  certified  is,  "  Are  the  bonds  mentioned 
in  the  plaintiff^s  petition  void,  for  the  reason  that  they  are  made 
payable  thirty  years  and  thirty-five  days  from  their  date  of 
execution  therein  written,  but  only  drawing  interest  for  the  last 
thirty  years  of  said  time  ?  " 

The  second  section  of  the  act  authorizing  their  issue  enacted 
that  the  bonds  should  be  payable  in  not  less  than  five  nor  more 
than  thirty  years  from  the  date  thereof,  with  interest  not  to 
exceed  ten  per  cent  per  annum,  all  in  the  discretion  of  the 
officers  issuing  the  same.  These  provisions  were  obviously 
directory,  and  not  of  the  essence  of  the  power.  The  bonds 
issued  were  dated  Sept.  10,  1872,  made  payable  thirty  years 
from  the  fifteenth  day  of  October,  1872,  with  interest  thereon 
from  that  time  at  the  rate  of  seven  per  cent.  When  they  were 
delivered  to  the  railroad  company  does  not  appear,  though 
they  were  not  registered  by  the  auditor  of  the  State  until  Oct. 
17, 1872.  They  were  thus  practically  thirty-year  bonds,  bearing 
a  less  rate  of  interest  than  the  rate  authorized.  Their  legal 
effect  is  precisely  what  it  would  have  been  had  the  date  inserted 
been  Oct.  15,  instead  of  Sept.  10,  1872.  Substantially,  there- 
fore, the  legislative  direction  was  followed.  The  doctrine  of 
Commissioners  of  Marion  County  v.  Clark  (94  U.  S.  278)  is 
applicable  to  the  present  case. 

The  third  assignment  of  error  is  that  the  court  erred  in  not 
holding  the  township  was  not  estopped  by  the  recitals  in  the 
bonds  from  introducing  the  testimony  offered.  The  bonds  were 
executed  by  the  township  trustee,  and  attested  by  the  township 
clerk.  These  were  the  officers  designated  by  the  statute  to 
execute  such  bonds.  The  recitals  were  that  the  bonds  were 
made  and  issued  in  pursuance  of  the  provisions  of  the  act  of 
the  legislature  of  March  2,  1872.  But  whether  the  recitals 
wero  an  estoppel  against  showing  what  the  defendant  proposed 
to  show,  or  wliether  they  were  not,  is  quite  immaterial  in  this 
case.     The  proof  offered  was,  that,  in  the  records  of  the  county 
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commissioners  of  the  county  of  which  Rock  Creek  township  ib 
a  part,  it  appeared  the  board  had  canvassed  the  vote  at  the 
election  held  to  determine  whether  the  township  should  issue 
the  bonds,  and  had  determined  the  result  to  be,  for  the  issue^ 
fifty-two  votes,  against  the  issue,  fifty-one  votes,  makin^i^  one 
hundred  and  three  votes  in  all  cast ;  but  that  in  fact  no  canvass 
was  made,  and  that  only  one  hundred  and  two  votes  were  cast, 
fifty-one  of  which  only  were  in  favor  of  issuing  the  bonds,  and 
that  one  person  who  voted  in  favor  was  not  a  qualified  elector. 

Now,  if  the  town  clerk  and  treasurer  were  not  the  persons 
authorized  by  law  to  determine  the  result  of  the  election,  the 
board  of  county  commissioners  were,  and  their  action,  according 
to  all  our  rulings,  was  conclusive.  A  bona  fide  purchaser  of  the 
bonds  was  under  no  obligation  to  look  beyond  it.  It  was  not 
his  duty  to  canvass  the  vote,  much  less  to  ascertain  whether 
those  who  had  voted  were  qualified  electors.  The  law  cast  the 
duty  upon  the  board,  and  in  such  a  case  the  action  of  the  board 
must  be  found  in  their  records.  If  it  be  admitted  that  the 
purchaser  of  the  bonds  was  under  obligation  to  inquire  whether 
an  election  had  been  held,  and  what  its  result  was,  the  only  place 
to  which  he  could  resort  for  the  information  sought  was  the 
records  of  the  board ;  and,  had  he  sought  there,  he  would  have 
found  that  the  township  clerk  and  treasurer  could  rightfully 
issue  the  bonds.  It  follows  that  the  evidence  offered  by  the 
defendant  was  quite  immaterial,  or,  if  not,  that  it  was  destructive 
to  his  defence. 

Tlie  defendant  further  offered  to  show  that  no  registration  of 
the  bonds  exists,  or  ever  has  been  in  the  oflBce  of  the  auditor 
of  the  State,  though  the  auditor's  certificate  of  registration  does 
appear  upon  the  bonds.  We  cannot  think  this  evidence,  if 
admitted,  could  in  any  degree  avail  the  defendant. 

The  certificate  of  that  oflBcer  indorsed  on  the  bonds  was  all 
that  was  required  for  the  holder  of  them.  If  the  State  auditor 
failed  to  make  in  his  office  an  entry  of  his  action,  we  do  not 
perceive  how  his  failure  in  this  respect  can  invalidate  bonds 
apon  which  he  has  certified  a  registration. 

Judgment  cfffirmed. 
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CONBAD  V.  WaPLES. 

1  The  act  of  July  17, 1862  (12  Sut.  689),  so  far  at  it  related  to  the  confltcatloa 
of  property,  applied  only  to  the  property  of  persons  who  thereafter  might 
be  guilty  of  acts  of  disloyalty  and  treason ;  and  it  reached  only  the  estate 
of  the  party  for  whose  offences  the  property  was  seized. 

S  Until  some  provision  was  made  by  law  for  the  condemnation  of  property  is 
land  of  persons  engaged  in  the  rebellion,  the  courts  of  the  United  States 
(X>uld  not  decree  a  confiscation  of  it,  and  direct  its  sale. 

8.  Such  persons  were  not  denied  the  right  of  contracting  with  and  selling  to  each 
other ;  as  between  themselves,  all  the  ordinary  business  could  be  lawfully 
carried  on,  except  in  cases  where  it  was  expressly  forbidden  by  the  United 
States,  or  would  have  been  inconsistent  with  or  have  tended  to  weaken  itf 
authority. 

4  Tlie  purpose  of  the  United  States  to  seize  and  confiscate  the  property  of  cer- 
tain classes  of  persons  engaged  in  the  rebellion  having  been  declared  by 
the  act  of  July  17, 1862,  sales  and  conveyances  of  property  subsequently 
made  by  them  could  only  pass  a  title  subject  to  be  defeated,  if  the 
government  should  afterwards  proceed  for  its  condemnation.  The  fact 
that  the  property  sold  and  conveyed  was  at  the  time  within  the  territory 
occupied  by  the  Federal  troops,  created  no  other  legal  impediment  to  the 
transfer. 

$.  The  provision  in  that  act,  that  "  all  sales,  transfers,  or  conveyances  *'  of  prop- 
erty of  persons  therein  designated  shall  be  null  and  void,  only  invalidates 
such  transactions  as  against  any  proceedings  taken  by  the  United  States  for 
the  condemnation  of  the  property.  They  are  not  void  as  between  the  par- 
ties, or  against  any  other  party  than  the  United  States.  The  case  of  Corbelt 
T.  NuU  (10  Wall.  464)  cited  on  this  point,  and  approved. 

d.  A  sale  by  public  act,  before  a  notary  within  the  insurrectionary  territory,  of 
land  in  the  city  of  New  Orleans  by  one  enemy  to  another  for  a  valuable 
consideration,  previous  to  the  passage  of  the  Confiscation  Act,  passed  the 
title  to  the  purchaser,  which  was  not  affected  by  subsequent  judicial  pro- 
ceedings for  its  condemnation  for  alleged  offences  of  the  vendor.  The  case 
of  Fair/ays  Devisee  v.  Iiunier*8  Lessee  (7  Cranch,  603)  cited  and  approved. 

7.  An  actual  deli  very  of  immovables  in  Louisiana  is  not  essential  to  the  validity 
of  a  sale  if  them  made  by  public  act  before  a  notary.  The  law  of  the 
State  considers  the  tradition  or  delivery  of  tlie  property  as  accompanying 
the  act. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  was  an  action  for  the  recovery  of  certain  real  property, 
described  in  the  petition  of  the  plaintiff,  situated  in  the  city  of 
New  Orleans,  and  of  the  rents  and  profits.  The  plaintiff  claimed 
title  to  the  premises  by  a  conveyance  from  his  father,  Charles 
M.  Conrad,  made  to  himself  and  his  brother  on  the  6th  of  May, 
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1862,  and  a  subsequent  conveyance  to  himself  of  his  brother's 
interest.  The  conveyance  of  the  father  was  made  in  settlement 
and  discharge  of  certain  obligations  resting  upon  him  under  the 
kws  of  Louisiana,  by  reason  of  his  having  received,  as  the 
natuml  tutor  of  his  children,  property  belonging  to  tiiem  as 
minor  heii-s  of  their  deceased  motlier.  It  appears  from  the 
record  that  she  died  intestate,  at  New  Orleans,  in  1839,  leaving 
the  [ilaintiif  and  his  brother  her  only  heirs,  and  an  estate  valued 
at  a  sum  over  $35,000.  The  estate  consisted  principally  of  her 
sepamte  property ;  a  small  portion  was  her  share  of  the  real 
property  belonging  to  the  matrimonial  community.  The  sur- 
viving husband  qualified,  and  was  confirmed  as  the  natuml  tutor 
of  the  children,  and  took  charge  of  their  property.  The  law  of 
Louisiana  imposes  a  geneml  mortgage  upon  all  the  propeity  of 
a  tutor,  to  secure  the  interests  of  minors  and  his  faithful  execu* 
tion  of  the  trust,  but  gives  him  the  right  to  substitute  in  place  of 
it  a  special  mortga,:::e  upon  particular  parcels  of  his  property. 
The  tutor  here  availed  himself  of  this  right  at  different  times. 
The  last  special  mortgage  was  executed  in  1847,  and,  with  other 
property,  covered  the  premises  in  controveray.  Previously  to 
this,  and  in  1845,  his  indebtedness  to  his  sons  had  been  ascer- 
tained, and  fixed  by  decree  of  the  Probate  Court  at  the  sum  of 
#26,767.     This  amount  was  subsequently  increased. 

No  account  of  his  administration  was  ever  rendered  by  the 
tutor  until  May  6,  18G2,  when  a  settlement  took  place  between 
him  and  his  sons ;  and,  in  discharge  of  his  obligations  to  them^ 
he  executed,  before  the  recorder  and  ejyofficio  notary-public 
of  the  parish  of  St.  Helena,  a  public  act  of  sale,  by  which  he 
sold  and  conveyed  to  them  several  lots  situated  in  New  Or* 
leans,  and  among  them  the  one  in  controversy  in  this  case. 
This  act  of  sale,  which  pur{X)rts  to  have  been  recorded  in  the 
city  of  New  Orleans  on  the  31st  of  the  same  month,  the  court 
refused  to  admit  in  evidence. 

The  defendant,  Waples,  in  his  answer,  asserted  title  to  the 
premises  in  controversy,  under  a  deed  to  him  by  the  marshal  of 
the  United  States,  executed  in  March,  1865,  upon  a  sale  under 
a  decree  of  the  District  Court,  i*ende)*ed  in  February  of  that 
year,  condemning  and  forfeiting  the  property  to  the  United 
States,  as  that  of  Charles  M.  Coni-ad,  in  proceedings  taken  under 
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the  Contiscation  Act  of  July  17,  1862.     The  other  defendantu 
disclaimed  title. 

On  the  Ist  of  May,  1862,  New  Orleans  passed  into  the  pos- 
session of  the  army  of  the  United  States ;  and,  on  the  6th  of  the 
month,  Geneml  Butler,  commanding  our  forces  there,  issued  a 
proclamation  re-establishing  the  national  authority  in  the  city. 
The  pi*oclamation  bears  date  on  the  1st  of  May,  but  was  not 
published  until  the  6th.  The  Conrads,  father  and  sons,  had 
left  the  city  before  it  was  captured.  They  had  previously  been 
engaged  in  the  rebellion  against  the  United  States, — the  father 
as  a  member  of  the  Confedei-ate  Congress,  and  the  sons  as 
officers  of  the  Confederate  army, — and  they  continued  in  such 
rebellion  until  the  close  of  the  war.  The  parish  of  St.  Helena 
was  within  the  Confederate  lines  when  the  act  of  sale  of  May  6^ 
1862,  was  executed.  When  this  act  was  offered  in  evidence  by 
the  plaintiff,  objection  was  made  to  its  introduction,  on  sub- 
stantially the  following  grounds:  1.  That  the  act  was  not  a 
sale,  but  a  giving  in  payment;  and  that  no  delivei-y  of  the 
property  was  or  could  be  made,  as  the  same  was  situated  within 
the  Federal  lines,  and  the  act  was  executed  within  the  military 
lines  of  the  Confederate  Spates,  where  the  parties  were  sojoum- 
uig.  2.  That  it  being  admitted  that  the  vendor  and  vendees 
had  been  before,  and  were  at  the  date  of  the  act,  and  afterwards, 
engaged  in  rebellion  against  the  United  States,  and  so  continued 
antil  the  end  of  the  war.  and  that  the  act  was  passed  within  the 
Confederate  lines,  the  property  being  situated  within  the  Fed- 
eral lines,  the  act  of  tmnsfer  was  inoperative  and  void.  3.  That 
such  evidence  would  tend  to  contradict  the  decree  of  condemna- 
tion previously  entered  in  the  District  Court,  and  set  up  by  the 
•defendant  in  his  answer.  4.  That,  it  being  admitted  that  the 
grantor  and  grantees  were  enemies  of  the  United  States  at 
the  time  the  act  was  passed,  the  grantor  was  incompetent  to 
complete  the  transfer  of  the  property,  the  same  being  within 
Federal  military  lines.  5.  That  the  copy  of  the  act  offered  in 
evidence  was  not,  by  the  statute  of  the  State,  admissible  in 
evidence  ngsiinst  any  right  set  up  by  a  thiixl  person,  without 
being  accompanied  with  proof  that  the  same  had  been  duly  and 
legally  registered  in  the  proper  office  whei-e  the  properties  were 
situated.     6.  That  a  state  of  war  then  existing,  a  deed  ex»* 
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cated  in  the  parish  of  St.  Helena,  within  the  Confederate  lines^ 
could  not  be  legally  recorded  in  the  parish  of  Orleans,  which  at 
that  date  was  within  Federal  military  lines. 

These  several  objections  were  sustained  by  the  court,  and  the 
plaintiff  excepted. 

The  plaintiff  requested  the  court  to  instruct  the  jury  sub- 
stantially as  follows :  — 

1st,  That  even  if  the  Confiscation  Act  contained  a  prohibition 
against  sales,  transfers,  and  conveyances,  made  in  good  faith 
prior  to  its  passage,  such  prohibition  did  not  apply  to  transfers 
and  conveyances  wherein  all  parties  to  the  same,  vendor  and 
vendees,  were  equally  engaged  in  rebellion  against  the  United 
States,  and,  consequently,  where  the  property  conveyed  or  trans- 
f  ex  red  would  be  as  liable  to  confiscation  in  the  hands  of  this 
vendees  as  in  the  hands  of  the  vendor. 

2d,  That  all  that  was  seized,  and  all  that  could  be  seized,  con- 
demned, and  sold  under  the  judgment  or  decree  of  the  United 
States  District  Court  for  the  Eastern  District  of  Louisiana, 
in  the  proceedings  against  the  property  of  Charles  M.  Conrad, 
on  which  judgment  or  decree,  and  the  sale  made  in  pursuance 
thereof,  the  defendant  bases  his  claim  to  the  premises  in  con- 
troversy in  this  cause,  was  the  title,  right,  and  estate  of  said 
Charles  M.  Conrad,  whatever  the  same  might  have  been,  to 
endure  only  during  his  life,  in  and  to  the  property  libelled  and 
condemned,  and  the  right,  property,  and  estate  therein  of  no 
other  person  or  persons  whatsoever. 

Sd,  That  the  United  States,  by  the  proceedings  and  decree 
of  condemnation,  succeeded  only  to  the  rights  of  said  Charles 
M.  Conrad  to  said  property,  whatever  the  same  might  be,  to 
endure  only  during  his  life ;  and  that  the  decree,  and  marshal's 
sale  to  defendant  thereunder,  had  no  other  effect  than  to  trans- 
fer such  rights  as  the  United  States  acquired  by  the  decree,  and 
did  not  disturb  or  affect  the  rights  of  any  other  person  or  per- 
sons to  the  property,  or  any  part  thereof ;  and  that  if,  at  the 
time  of  the  seizure,  proceedings,  and  decree,  Charles  M.  Conrad 
had  no  rights  and  estate  in  the  property  involved,  the  United 
States  acquired  no  rights  and  estate  therein  ;  and  the  marshal'a 
sale  of  the  property  transferred  no  interest  or  estate  therein  ta 
the  defendant,  the  purchaser  at  the  sale. 
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But  the  court  refused  to  give  the  instructions  as  prayed,  or 
any  of  them,  and  the  plaintiff  excepted. 

At  the  request  of  the  defendants,  the  court  instructed  the 
jury  that,  the  plaintiff  having  offered  no  evidence  to  show  title 
in  himself,  it  was  their  duty  to  return  a  verdict  for  the  defend- 
ants ;  to  which  instruction  the  plaintiff  excepted. 

The  jury  found  for  the  defendants ;  and,  judgment  having 
been  entered  on  the  verdict,  the  plaintiff  brought  the  case  here 
on  writ  of  error. 

Mr.  L.  L.  Conrad  for  the  plaintiff  in  error. 
Mr.  Thomas  J.  Durante  contra. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  questions  presented  for  our  determination  relate  to  the 
admissibility  and  effect  of  the  act  of  sale  of  May  6, 1862,  and 
to  the  subsequent  condemnation  and  sale  in  the  confiscation 
proceedings.  Numerous  exceptions  were  taken  to  the  rulinga 
of  the  Circuit  Court  in  admitting  and  rejecting  evidence,  and  in 
giving  and  refusing  instructions  to  the  jury;  but  we  do  not  deem 
it  important  to  notice  them  in  detail.  What  we  have  to  say 
upon  the  Confiscation  Act,  the  title  which  passed  by  a  condemna- 
tion  and  sale  under  it,  and  the  power  of  enemies  to  sell  and 
convey  to  each  other  their  interest  in  real  property  situated 
within  the  lines  of  the  other  belligerent,  will  suflSciently  express 
our  judgment  upon  the  questions  involved,  and  serve  to  guide 
the  court  below  in  any  subsequent  proceedings. 

The  law  of  July  17,  1862,  so  far  as  it  related  to  the  confisca- 
tion of  property,  applied  only  to  the  property  of  persons  whoi 
thereafter  might  be  guilty  of  acts  of  disloyalty  and  treason.  It 
carefully  excluded  from  its  application  the  property  of  persons 
who,  previous  to  its  passage,  may  have  committed  such  acts. 
It  left  the  door  open  to  them  to  return  to  their  allegiance,  with- 
out molestation  for  past  offences.  The  fifth  section,  with  the 
exception  of  the  third  clause,  directed  the  seizure  of  property 
only  of  persons  who  might  thereafter  hold  an  office  or  an  agency 
under  the  government  of  the  Confederacy,  or  of  one  of  the 
States  composing  it,  or  might  thereafter  act  as  an  officer  in  ita 
axmy  or  navy,  or  who,  owning  property  in  any  loyal  State  or 
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Territory,  or  in  the  District  of  Columbia,  might  thereafter  give 
aid  and  comfort  to  the  rebellion  ;  and  the  joint  resohition  of  the 
two  houses  of  Congress,  passed  in  explanation  and  limitation  of 
the  law,  removed  that  exception.  That  resolution  declared  that 
the  third  clause  of  that  section  should  be  so  construed  as  not  to 
apply  to  any  act  or  acts  done  prior  to  its  passage.  The  sixth 
section,  which  provided  for  the  seizure  of  the  property  of  per- 
sons other  than  those  named  in  the  previous  section,  who,  being 
engaged  in  armed  rebellion,  did  not,  within  sixty  days  after  the 
warning  and  proclamation  of  the  President,  cease  to  aid,  coun- 
tenance, and  abet  the  rebellion,  declared  that  ^^  all  sales,  trans- 
fers, and  conveyances  of  any  such  property  after  the  expii-ation 
of  the  said  sixty  days,"  should  be  null  and  void.    12  Stat.  627. 

Nothing  done,  therefore,  by  the  elder  Conrad  when  he  made 
'  his  sale  to  his  sons,  which  was  before  the  passage  of  the  Con- 
fiscation Act,  affected  his  title  or  power  of  disposition.  It 
is  true,  he  was  then  engaged  in  the  rebellion,  as  a  member 
of  the  Confederate  Congress,  and  giving  constant  aid  and 
comfort  to  the  insurrectionary  government.  But,  until  some 
provision  was  made  by  law,  the  courts  of  the  United  States 
could  not  decree  a  confiscation  of  his  property,  and  direct  its 
sale.  This  follows  from  the  doctrine  declared  in  Brown  v.  The 
United  States^  reported  in  the  8th  of  Cranch.  In  that  case  the 
question  arose,  whether  certain  property  of  the  enemy,  found  on 
land  at  the  commencement  of  hostilities  with  Great  Britain  in 
1812,  could  be  seized  and  condemned  as  a  consequence  of  the 
declaration  of  war.  And  it  was  held  that  it  could  not  be  con- 
demned, without  an  act  of  Congress  authorizing  its  seizui-e  and 
confiscation.  The  court  said  that  it  was  conceded  that  war 
gives  to  the  sovereign  the  right  to  take  the  persons  and  confis* 
cate  the  property  of  enemies,  wherever  found ;  adding,  that  the 
mitigation  of  this  rigid  rule,  which  the  humane  and  wise  policy 
of  modern  times  has  introduced  into  practice,  cannot  impair  the 
right,  though  it  may  more  or  less  affect  its  exercise.  "  That," 
said  the  court,  '^  remains  undiminished,  and  when  the  sovereign 
authority  shall  choose  to  bring  it  into  operation,  the  judicial  de- 
partment must  give  effect  to  its  will.  But,  until  that  will  shall 
be  expressed,  no  power  of  condemnation  can  exist  in  the  court.'* 

The  only  acts  of  Congress  providing  for  the  confiscation 
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of  property  of  persons  engaged  in  the  rebellion  are  those  of 
Ang.  6,  1861,  and  of  July  17,  1862.  That  of  1861  applied  only 
to  property  acquired  with  intent  to  use  or  employ  the  same,  or 
to  suffer  the  same  to  be  used  or  employed,  in  aiding  or  abetting 
the  insurrection,  or  in  resisting  the  laws,  and  did  not  touch  the 
pro[)erty  in  controversy  here.  And  the  act  of  1862,  as  already 
stated,  did  not  authorize  a  seizure  and  confiscation  for  past 
acts.  It  might  have  done  so,  on  the  simple  ground  that  the 
owner  of  the  property  seized  was  a  public  enemy,  without  refer- 
ence  to  the  time  he  became  such  ;  but  Congress  otherwise  pro* 
yided,  and  its  will  furnishes  the  rule  by  which  to  determine 
the  rights  of  the  elder  Conrad  at  the  time  he  disposed  of  his 
property. 

The  statute  not  only  did  not  recognize  past  acts  as  grounds 
for  confiscation,  but  it  reached  only  the  estate  of  the  actual 
owner  at  the  time  the  property  was  seized.  It  might,  undoubt* 
ediy,  have  provided  for  the  confiscation  of  the  entire  property, 
from  its  being  within  the  enemy's  country ;  but  the  legislature 
did  not  so  enact.  Congress  limited  the  exercise  of  its  power  of 
confiscation  to  those  cases  where  the  owners  were  officers  or 
agents  of  the  insurrectionary  organization,  or  of  one  of  the 
States  composing  it,  or  commanding  in  its  army  or  navy ;  oi 
where,  while  holding  property  in  a  loyal  State  or  Territory,  or 
in  the  District  of  Columbia,  they  gave  aid  and  comfort  to  the 
rebellion ;  or  where,  not  being  within  theae  classes,  but  being 
in  arms  in  support  of  the  insurrection,  they  refused,  for  sixty 
days  after  the  warning  and  proclamation  of  the  President,  to 
return  to  their  allegiance.  It  was  the  seizure  and  confiscation 
of  "  the  estate,  property,  money,  stocks,  credits,  and  effects  "  of 
the  persons  thus  specially  designated  that  the  act  authorized ; 
not  the  seizure  and  confiscation  of  property  in  enemies'  ter> 
ritory,  or  of  enemies  generally.  It  was  at  the  estate  and  interest 
which  belonged  to  offending  persons  of  the  classes  mentioned 
that  the  act  aimed,  nothing  more.  Proceedings  under  the  act, 
therefore,  affected  only  their  estate  and  interest  in  the  property 
seized.  It  was  so  held  by  this  court  in  Day  y.  Micou^  reported 
in  the  18th  of  Wallace,  where  the  effect  of  an  adjudication  and 
sale  under  the  act  was  the  direct  point  in  judgment.  And  thia> 
conclusion  was  not  considered  as  at  all  affected  by  the  fact,  that 
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after  the  seizure  proceedings  in  rem  were  to  be  instituted  for  the 
condemnation  of  the  property.  The  question,  said  the  court, 
remained,  what  was  the  res  against  which  the  proceedings  were 
directed ;  and  this,  it  answered,  was  that  which  was  seized  and 
brought  within  the  jurisdiction  of  the  court.  ^*  A  condemnation 
in  a  proceeding  in  rem^^'  it  added,  speaking  through  Mr.  Justice 
Strong,  ^^  does  not  necessarily  exclude  all  claim  to  other  interests 
than  those  which  were  seized.  In  admiralty  cases  and  in  revenue 
cases  a  condemnation  and  sale  generally  pass  the  entire  title  to 
the  property  condemned  and  sold.  This  is  because  the  thing 
condemned  is  considered  as  the  offender  or  the  debtor,  and  is 
seized  in  entirety.  But  such  is  not  the  case  in  many  proceed- 
ings which  are  in  rem.  Decrees  of  courts  of  probate  or  orphans' 
courts  directing  sales  for  the  payment  of  a  decedent's  debts,  or 
for  distribution,  are  proceedings  in  rem.  So  are  sales  under 
attachments  or  proceedings  to  foreclose  a  mortgage  qiMsi  pro- 
ceedings in  rem^  at  least.  But  in  none  of  these  cases  is  any 
tiling  more  sold  than  the  estate  of  the  decedent,  or  of  the  debtor 
or  the  mortgagor,  in  the  thing  sold.  The  interests  of  others 
are  not  cut  off  or  affected." 

If  we  apply  these  views  to  the  case  at  bar,  we  must  hold  that 
there  was  nothing  in  the  proceedings  and  decree  under  the  Con- 
fiscation Act  against  the  property  of  the  elder  Conrad,  upon  which 
the  defendant  in  his  answer  relies,  which  could  in  any  respect 
affect  the  rights  of  the  younger  Conrads  to  the  lands  conveyed 
to  them  before  that  act  was  passed,  unless  the  fact  that  the 
parties  to  the  conveyance  were,  at  the  time  of  the  sale,  engaged 
in  the  rebellion  against  the  United  States,  and  were  within  the 
enemies'  country,  rendered  it  unlawful  for  the  father  to  trans- 
fer and  the  sons  to  receive  the  title  to  real  property  situated 
within  the  Federal  lines.  The  illegality  of  the  sale  on  this 
ground  was  insisted  upon  in  the  court  below,  and  the  position 
was  there  sustained.  But  we  do  not  think  the  position  at  all 
tenable.  The  character  of  the  parties  as  rebels  or  enemies  did 
not  deprive  them  of  the  right  to  contract  with  and  to  sell  to 
each  other.  As  between  themselves,  all  the  ordinary  business 
bet\^een  people  of  the  same  community  in  buying,  selling,  and 
exchanging  property,  movable  and  immovable,  could  be  lawfully 
carried  on,  except  in  cases  where  it  was  expressly  forbidden  by 
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the  United  States,  or  where  it  would  have  been  inconsistent, 
with  or  have  tended  to  weaken  their  authority.  It  was  cook 
mercial  intercourse  and  correspondence  between  citizens  of  one 
belligerent  and  those  of  the  other,  the  engaging  in  traffic  be- 
tween them,  which  were  forbidden  by  the  laws  of  war  and  by  the 
President's  proclamation  of  non-intercourse.  So  long  as  the. 
war  existed,  all  intercourse  between  them  inconsistent  with 
actual  hostilities  was  unlawful.  But  commercial  intercourse 
and  correspondence  of  the  citizens  of  the  enemy's  country 
among  themselves  were  neither  forbidden  nor  interfered  with, 
«o  long  as  they  did  not  impair  or  tend  to  impair  the  supremacy 
of  the  national  authority  or  the  rights  of  loyal  citizens.  No 
people  could  long  exist  without  exchanging  commodities,  and, 
of  course,  without  buying,  selling,  and  contracting.  And  no 
belligerent  has  ever  been  so  imperious  and  arbitrary  as  to  at- 
tempt to  forbid  the  transaction  of  ordinary  business  by  its 
enemies  among  themselves.  No  principle  of  public  law  and 
no  consideration  of  public  policy  could  be  subserved  by  any^ 
edict  to  that  effect;  and  its  enforcement,  if  made,  would  be 
impossible.  If,  then,  intercourse  between  the  Conrads,  father 
and  sons,  they  being  aU  enemies,  was  not  unlawful ;  if  between 
them  contracts  for  the  purchase  and  sale  of  property,  in  respect; 
to  which  there  was  no  special  interdict,  would  have  been  bind- 
ing, —  the  sale  in  the  case  at  bar  can  only  be  impeached,  if  at  all, 
by  reason  of  the  situation  of  the  property  within  the  Federal 
lines.  And  from  that  circumstance  it  could  not  be  impeached^ 
unless  the  sale,  if  upheld,  in  some  way  frustrated  the  enforce- 
ment of  the  right  of  seizure  and  confiscation  possessed  by  the 
United  States.  It  may  be  admitted  that  the  right  of  a  bellig- 
•erent  to  confiscate  the  property  of  enemies  found  within  its 
territory  cannot  be  impaired  by  a  sale  of  the  property  during 
the  war,  but  it  is  not  perceived  that  on  any  other  ground  the 
sale  could  be  invalidated.  A  conveyance  in  such  case  would 
pass  the  title  subject  to  be  defeated,  if  the  government  should 
afterwards  pitHseed  for  its  condemnation.  And  to  declare  this 
liability  was  the  object  of  the  provision  in  the  Confiscation  Act, 
enacting  that  "  all  sales,  transfers,  and  conveyances  "  of  prop-" 
erty  of  certain  designated  parties  made  subject  to  seizure  should 
he  null  and  void.     The  invalidity  there  declared  was  limited 
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and  not  absolute.  It  was  only  as  against  the  United  States 
that  the  transfers  of  property  liable  to  seizure  were  null  and 
void.  They  were  not  void  as  between  private  parties,  or  against 
any  other  party  than  the  United  States.  This  was  so  held  in  the 
case  of  Corbett  v.  NvtU  reported  in  the  10th  of  Wallace.  Thei« 
a  devise  (which  for  the  purpose  of  the  case  was  treated  as  in- 
cluded within  the  terms  ^^ sales,  transfers,  and  conveyances") 
of  property  situated  in  the  District  of  Columbia,  made  by  a 
resident  enemy  in  the  State  of  Virginia  to  a  person  as  trustee, 
who  also  resided  in  that  State,  and  held  office  under  the  Confed- 
erate government,  was  held  to  pass  a  title  good  against  all  the 
world  except  the  United  States.  The  seizure  and  confiscation 
of  property  of  persons  engaged  in  the  rebellion,  and  the  appro- 
priation of  the  proceeds  to  support  the  army  and  navy,  were 
supposed  —  whether  wisely  or  unwisely  is  immaterial  —  to  have 
a  tendency  to  insure  the  speedy  termination  of  the  rebellion ;  and 
it  was  to  prevent  the  provisions  enacted  to  enforce  the  confisca- 
tion from  being  evaded  by  the  parties  whose  property  was  liable 
to  seizure,  that  sales,  transfers,  and  conveyances  of  it  were  de- 
clared invalid.  As  stated  by  the  court,  ^^  They  were  null  and 
void  as  against  the  belligerent  or  sovereign  right  of  the  United 
States  to  appropriate  and  use  the  property  for  the  purpose 
designated,  but  in  no  other  respect,  and  not  as  against  any 
other  party.  Neither  the  object  sought  nor  the  language  of 
the  act  requires  any  greater  extension  of  the  terms  used.  The 
United  States  were  the  only  party  who  could  institute  the  pro- 
ceedings for  condemnation,  the  offence  for  which  such  condem- 
nation was  decreed  was  against  the  United  States,  and  the 
property  condemned  or  its  proceeds  went  to  their  sole  use. 
They  alone  could,  therefore,  be  affected  by  the  sale."  And 
the  court  added,  that  any  other  construction  would  impute  to 
the  United  States  a  severity  in  their  legislation  entii*ely  foreign 
to  their  history.  If  the  sale  to  the  younger  Conrads  had  been 
made  after  the  passage  of  the  Confiscation  Act,  it  would  not  have 
prevented  the  title  of  the  elder  Conrad  from  vesting  by  the 
decree  of  condemnation  in  the  United  States.  But,  having 
been  made  previously,  it  was  not  impaired  by  the  act. 

An  actual  delivery  of  the  property  to  the  vendees  at  the  time 
iras  not  essential  to  the  validity  of  the  sale,  it  having  beei^ 
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made  by  public  act  before  a  notary.  The  code  of  the  State 
declares  that  an  obligation  to  deliver  an  object  which  is  par- 
ticularly specified  is  perfect  by  the  mere  consent  of  the  parties, 
and  renders  the  creditor  the  owner ;  and,  further,  that  this  rule 
'^is  without  any  exception,  as  respects  immovables,  not  only 
between  the  parties,  but  as  to  all  the  world,  provided  the  con- 
tract be  clothed  with  the  formalities  required  by  law,  that  it  is 
bona  fide,  and  purports  to  transfer  the  ownership  of  the  prop- 
erty." Art.  1914.  The  code  also  declares  that  "the  law 
considers  the  tradition  or  delivery  of  immovables  as  always 
accompanying  the  public  act  which  transfers  the  property." 
Art.  2455 ;  Lallande  v.  Lee,  9  Rob.  (La.)  514 ;  Flynn  v.  Moore, 
4  La.  Ann.  400  ;  EIUb  v.  Prevost  et  ah,  13  La.  235-237.  We 
are  of  opinion,  therefore,  that  the  act  of  sale  made  on  the  6th 
of  May,  1862,  was  unaffected  by  the  subsequent  confiscation 
proceedings,  and  should  have  been  admitted  in  evidence. 

This  case  is  much  stronger  than  that  of  Fairfaxes  Devisee  t. 
Hunter's  Lessee,  reported  in  the  7th  of  Cranch,  which  received 
great  consideration  by  this  court.  There  a  devise  to  an  alien 
enemy  resident  in  England,  made  during  our  Revolutionary 
War  by  a  citizen  of  Virginia,  and  there  residing  at  the  time, 
was  sustained,  and  held  to  vest  a  title  in  the  devisee  which  was 
good  until  office  found.  "  It  is  clear  by  the  common  law," 
said  Mr.  Justice  Story,  speaking  for  the  court,  "  that  an  alien 
can  take  lands  by  purchase  though  not  by  descent ;  or,  in  other 
words,  he  cannot  take  by  the  act  of  law,  but  he  may  by  the  act 
of  the  party.  This  principle  has  been  settled  in  the  Year  Books^ 
and  has  been  uniformly  recognized  as  sound  law  from  that  time. 
Nor  is  there  any  distinction  whether  the  purchase  be  by  grant 
or  by  devise.  In  either  case,  the  estate  vests  in  the  alien,  not 
for  his  own  benefit,  but  for  the  benefit  of  the  State ;  or,  in  the 
language  of  the  ancient  law,  the  alien  has  the  capacity  to  take 
but  not  to  hold  lands,  and  they  may  be  seized  into  the  hands  of 
the  sovereign.  But,  until  the  lands  are  so  seized,  the  alien  has 
complete  dominion  over  the  same."  And,  continues  the  learned 
justice,  "  We  do  not  find  that  in  respect  to  these  general  rights 
and  disabilities  there  is  any  admitted  difference  between  alien 
fiiends  and  alien  enemies.  During  the  war,  the  property  of 
alien  enemies  is  subject  to  confiscation  jure  belli,  and  their  civil 
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capacity  to  sue  is  suspended.  But  as  to  capacity  to  purchase, 
no  case  bas  been  cited  in  which  it  has  been  denied ;  and  in  TJhe 
Attompy- General  v.  Wheeden  and  Shales  (Park.  Rep.  267),  it 
was  adjudged  that  a  bequest  to  an  alien  enemy  was  good,  and 
after  a  peace  might  be  enforced.  Indeed,  the  common  law  in 
these  particulars  seems  to  coincide  with  the  jus  gentium.^* 

If  an  alien  enemy  can,  by  devise  or  purchase  from  a  loyal 
citizen  or  subject,  take  an  estate  in  the  country  of  the  other 
belligerent  and  hold  it  until  office  found,  there  would  seem  to 
be  no  solid  reason  for  refusing  a  like  efficacy  to  a  conveyance 
from  one  enemy  to  another  of  land  similarly  situated.^  A  dif- 
ferent doctrine  would  unsettle  a  multitude  of  titles  passed  during 
the  war  between  residents  of  the  insurrectionary  territory  tem- 
porarily absent  therefrom  whilst  it  was  dominated  by  the  Fed- 
eral forces.  Such  residents  were  deemed  enemies  by  the  mere 
fact  of  being  inhabitants  of  that  territory,  without  reference  to 
any  hostile  disposition  manifested  or  hostile  acts  committed  by 
them.  In  numerous  instances,  also,  transfers  of  property  were 
made  in  loyal  States  bordering  on  the  line  of  actual  hostilities, 
by  parties  who  had  left  those  States  and  joined  the  insurgents. 
This  was  particularly  the  case  in  Missouri  and  Kentucky.  No 
principle  of  public  policy  would  be  advanced,  or  principle  of 
public  law  sustained,  by  holding  such  transfers  absolutely  void, 
instead  of  being  merely  inoperative  as  against  the  right  of  the 
United  States  to  appropriate  the  property  Jure  belli ;  on  the 
contrar3%  such  a  holding  would  create  unnecessary  hardship, 
and  therefore  add  a  new  cmelty  to  the  war. 

It  follows  from  the  views  expressed  that  the  judgment  of 
the  court  below  must  be  i-eversed  and  the  cause  remanded  for 
a  new  trial ;  and  it  is     , 

So  ordered. 

Mr.  Justice  Clifford  dissented.  His  opinion  applies  to 
this  and  to  the  subsequent  case  of  Burbank  v.  Conrad.  It  will 
be  found  on  page  293. 

1  See  the  able  and  ezliaustive  opinion  of  the  Supreme  Court  of  Masaachusettt 
in  Kershaw  ▼.  KeUeg,  delivered  by  Mr.  Cluef  Justice  Gray,  100  MaM.  Ml. 
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1.  In  loaisiana,  a  conveyance  of  lands  U  valid  between  the  parties  without  reg* 
Istrition,  and  pMiwes  the  title.  The  only  consequence  of  a  failure  of  the 
purcliascr  to  pla^^e  his  conveyance  on  the  records  of  the  parish  where  the 
lands  are  situated  is  that  lie  is  thereby  subjected  to  the  risk  of  losing  them 
if  they  be  again  sold  or  hypothecated  by  his  vendor  to  an  innocent  third 
party,  or  if  they  be  seized  and  sold  by  a  creditor  of  his  vendor  for  the  lat- 
ter's  debts. 

S.  Tlie  Registry  Act  was  not  intended  to  protect  the  United  States  in  the  exercise 
of  its  power  of  confiscation  from  the  consequences  of  previous  unrecorded 
•ales  by  the  alleged  ofitender.  By  the  decree,  the  United  States  acquires  for 
his  life  only  the  estate  which  at  the  time  of  the  seizure  he  actually  pos- 
sessed, not  what  he  may  have  appeared  from  the  public  records  to  possess, 
by  reason  of  the  omission  of  his  vendees  to  record  the  act  of  sale  to  them ; 
and  only  that  estate,  whatever  it  may  be,  for  that  period  passes  by  the 
marshal's  sale  and  deed. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

This  was  a  suit  for  partition  of  certain  real  property  in  New 
Orleans,  and  was  brought  in  a  district  court  of  Louisiana.  The 
defendants  had  judgment,  which  was  affirmed  by  the  Supreme 
Court  of  the  State,  and  the  plaintiff  brought  the  case  here  on 
writ  of  error.  The  facts  sufficiently  appear  in  the  opinion  of 
the  court. 

Mr.  Thomas  J.  Durant  and  Mr.  J.  Q.  A.  Fellows  for  the  plain 
tiff  in  en-or. 

Mr.  L.  L.  Conrad^  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  a  partition  of  certain  real  property  situated 
in  the  city  of  New  Orleans  in  the  State  of  Louisiana.  The  plain- 
tiff alleges  that  he  is  the  owner  of  an  undivided  half  of  the  prem- 
ises ;  that  the  defendants  are  the  owners  of  the  other  undivided 
half;  and  that  from  the  nature  of  the  property  it  cannot  be 
conveniently  divided  in  kind.  He  therefore  asks  a  partition  by 
licitation ;  that  is,  by  a  sale  of  the  premises  and  a  division  of 
the  proceeds. 

The  plaintiff  asserts  title  to  an  undivided  half  by  a  deed  of 
the  marshal  of  the  United  States,  executed  to  him  upon  a  sale 
under  a  decree  of  the  District  Court,  condemning  and  forfeiting 
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the  property  to  the  United  States,  in  proceedings  taken  against 
it  as  the  property  of  Charles  M.  Conrad,  under  the  Confisoiition 
Act  of  July  17, 1862. 

The  defendants  assert  title  to  the  whole  property  by  a  sale 
by  public  act,  made  to  them  by  their  father,  the  said  Charles 
M.  Conrad,  before  the  recorder  and  ex-officio  notary-public  of 
the  parish  of  St.  Mary,  in  Louisiana,  on  the  3d  of  June,  18G2. 
This  parish  was  then  within  the  Confederate  lines ;  and  the 
Conrads,  father  and  sons,  were  engaged  in  the  rebellion  against 
the  United  States.  The  act  of  sale  was  not  placed  on  record 
in  the  city  of  New  Orleans  until  1870.  The  good  faith  of  the 
parties  in  the  transaction  is  not  questioned,  nor  is  the  sufficiency 
of  the  consideration.  But  it  is  contended  that  the  parties,  being 
public  enemies  in  hostile  territory,  were  incompetent  at  the 
time  to  transfer  or  to  accept  the  title  to  real  property  situated 
within  the  Federal  lines.  And  if  this  position  should  not  be 
sustained,  it  is  further  contended  that  the  act  of  sale  not  having 
been  recorded  in  the  city  of  New  Orleans  until  after  the  con- 
demnation of  the  property  by  the  District  Court  and  its  sale  by 
the  marshal,  the  plaintiff,  as  purchaser,  took  the  title  unaffected 
by  the  transaction ;  in  other  words,  that  his  position  is  that  of 
a  third  party  buying  upon  the  faith  of  the  title  standing  in  the 
name  of  the  elder  Conrad  upon  the  public  records. 

We  have  recently  had  occasion,  in  Conrad  v.  Waples  (^supra^ 
p.  279),  to  consider  the  first  of  these  questions,  and  it  will  be 
unnecessary  here  to  do  more  than  refer  to  our  opinion  in  that 
case.  And  the  second  question  requires  only  a  brief  notice.  The 
object  of  requiiing  a  public  record  of  instruments  affecting  tho 
title  to  real  property  is  to  protect  third  parties  dealing  with 
the  vendor,  by  imparting  notice  to  them  of  any  previous  sale 
or  hypothecation  of  the  property,  and  to  protect  the  purchaser 
against  any  subsequent  attempted  disposition  of  it.  In  Louisi- 
ana, the  conveyance  is  valid  between  the  parties  without  regis- 
tration, and  passes  the  title.  The  only  consequence  of  a  failure 
of  the  purchaser  to  place  his  conveyance  on  the  records  of  the 
parish  where  the  property  is  situated  is  that  he  is  thereby  sub- 
jected to  the  risk  of  losing  the  property  if  it  be  again  sold  or 
hypothecated  by  his  vendor  to  an  innocent  third  party,  or  if  it 
be  seized  and  sold  by  a  creditor  of  his  vendor  for  the  latter's 
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•debts.  The  second  purchaser  from  the  vendor  and  the  bidder 
at  the  judicial  sale  would,  in  that  case,  hold  the  property.  The 
United  States  never  stood  in  the  position  of  a  second  purchaser 
of  the  property  sold  by  the  elder  Conrad.  They  were  not  pur- 
chasers at  any  sale  of  his  property.  They  had  caused  his  estate 
in  the  land,  whatever  that  was,  to  be  seized  and  condemned. 
By  the  decree  of  condemnation,  that  estate  vested  in  them  for 
the  period  of  his  life.  His  estate  for  that  period  was  then  their 
property.  The  statute  declares  that  the  property  condemned 
*^  shall  become  the  property  of  the  United  States,  and  may  be 
•disposed  of  as  the  court  shall  decree."  It  was  the  property  of 
the  United  ^States,  therefore,  which  was  sold  and  conveyed  at 
the  marshal's  sale.  The  United  States  acquired  by  the  decree, 
for  the  life  of  the  offender,  only  the  estate  which  at  the  time  of 
the  seizure  he  actually  possessed ;  not  what  he  may  have  ap- 
peared from  the  pujblic  records  to  possess,  by  reason  of  the 
omission  of  his  vendees  to  record  the  act  of  sale  to  them :  and 
that  estate,  whatever  it  was,  for  that  period  passed  by  the  mar- 
shal's sale  and  deed;  nothing  more  and  nothing  less.  The 
Registry  Act  was  not  intended  to  protect  the  United  States  in 
the  exercise  of  their  power  of  confiscation  from  the  consequences 
of  previous  unrecorded  sales  of  the  alleged  offender.  It  was  in 
the  power  of  Congress  to  provide  for  the  confiscation  of  the 
entire  property,  as  being  within  the  enemy's  country,  without 
limiting  it  to  the  estate  remaining  in  the  offender ;  but,  not 
having  done  so,  the  court  cannot  enlarge  the  operation  of  the 
stringent  provisions  of  the  statute.  The  plaintiff  had  notice  of 
the  character  and  legal  effect  of  the  decree  of  condemnation 
when  he  purchased,  and  is  therefore  presumed  to  have  known 
that  if  the  alleged  offender  possessed  no  estate  in  the  premises 
at  the  time  of  their  seizure,  nothing  passed  to  the  United  States 
by  the  decree,  or  to  him  by  his  purchase. 

We  see  no  error  in  the  ruling  of  the  Supreme  Court  of  the 
State  of  Louisiana,  and  its  judgment  is 

Affirmed. 

Mb.  Justiob  Clifford  dissenting. 

Power  was  conferred  upon  the  President,  and  it  was  made 
his  duty  by  the  fifth  section  of  the  act  to  suppress  insurrection, 
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to  cause  the  seizure  of  all  estate  and  property  of  the  persons 
designated  in  that  section,  and  to  apply  and  use  th^  same  and 
the  proceeds  thereof  for  the  support  of  the  army.  Proceedings 
in  rem  were  authorized  for  the  condemnation  of  such  estates 
and  property,  the  provision  being  that  the  proceedings  should 
conform  as  nearly  as  may  be  to  proceedings  in  admiralty  or 
revenue  cases,  and  that  if  the  property  is  found  to  belong  to  a 
person  engaged  in  rebellion,  or  who  has  given  aid  and  comfort 
thereto,  the  same  shall  be  condemned  as  enemies'  property,  and 
shall  become  the  property  of  the  United  States.     12  Stat.  589. 

Pursuant  to  that  act,  an  information  in  proper  form  was  filed 
against  the  several  properties  in  controversy  in  thes^  cases ;  and 
the  record  shows  that  the  same  were  formally  condemned  as 
forfeited  to  the  United  States,  as  appears  by  the  decree  of  tho 
District  Coui-t,  fully  set  forth  in  the  transcript.  Due  condem* 
nation  of  the  several  properties  having  been  adjudged,  the  writ 
of  venditioni  exponas  was  issued ;  and  the  same  were  sold,  the 
defendant  in  the  first  suit  and  the  plaintiff  in  the  second  being 
the  purchasers  of  the  parcels,  the  respective  titles  of  which  are 
in  controversy  in  these  suits.  Formal  conveyances  were  made 
to  the  respective  purchasers,  they  respectively  being  the  high- 
est bidders  for  the  several  parcels  described  in  their  respective 
deeds  of  conveyance. 

Certain  parcels  of  the  property  sold  as  aforesaid  are  embraced 
in  Conrad  v.  Waples^  which  was  commenced  in  the  Circuit 
Court  by  the  present  plaintiff  against  the  purchaser  under  the 
marshal's  sale,  and  certain  other  parcels  of  the  property  are^ 
embraced  in  the  second  suit,  which  was  commenced  in  the 
State  court  by  the  grantee  of  those  parcels  under  the  marshal's 
deed,  against  the  defendant  in  error  in  that  case. 

SeiTice  was  made  in  that  case ;  and  the  defendant  appeared 
and  set  up  the  seizure  of  the  several  parcels  as  the  property  of 
Charles  M.  Conrad,  and  the  condemnation  and  sale  of  the  same 
as  previously  explained,  and  the  conveyance  of  the  said  parcels 
to  him,  the  defendant,  by  the  marshal  as  the  property  of  the 
United  States.  Interlocutory  proceedings  of  various  kinds  fol- 
lowed, which  it  is  not  important  to  notice.  All  such  matters 
having  been  adjusted,  the  parties  went  to  trial,  and  the  verdict 
and  judgment  were  in  favor  of  the  defendant.   Exceptions  were 


Oct.  1877.]  BUBBANK  V.  CONBAD,  295 

taken  by  the  plaintiff ;  and  he  sued  out  a  writ  of  error,  and 
remoYed  the  cause  into  this  court. 

Fee-simple  title  to  the  premises  is  claimed  by  the  plaintiff  by 
virtue  of  a  conveyance  from  his  father,  Charles  M.  Conrad,  to 
himself  and  his  brother,  called  in  the  jurisprudence  of  that 
State  an  act  of  sale,  which  was  executed  on  the  6th  of  May, 
1862,  during  the  febellion,  before  Joseph  L.  Nettles,  recorder 
in  and  for  the  parish  of  St.  Helena,  which  at  the  time  was 
within  the  Confederate  lines,  the  estate  and  property  conveyed 
being  situated  in  New  Orleans,  which  at  the  time  was  in  the 
possession  of  the  aimy  of  the  United  States. 

Daring  the  trial,  the  plaintiff  offered  that  act  of  sale  in  evi- 
dence, in  support  of  his  title  to  the  premises  in  controversy ; 
and  the  defendant  objected  to  the  introduction  of  the  same, 
upon  six  groimds :  1.  That  the  act  was  not  a  sale,  but  a  mere 
giving  in  payment,  and  that  no  delivery  of  the  property  was  or 
could  be  made,  inasmuch  as  the  same  was  situated  vrithin  the 
Federal  lines,  and  that  the  act  was  executed  within  the  military 
lines  of  the  Confederate  States,  where  the  parties  thereto  were 
sojourning.  2.  That  it  being  admitted  that  the  vendor  and 
yendees  had  been  before  and  were,  at  the  date  of  the  act  and 
afterwards,  engaged  in  rebellion  against  the  United  States, 
and  so  continued  until  the  end  of  the  war,  and  that  the  act 
was  passed  within  the  Confederate  lines,  the  property  being 
situated  within  the  Federal  lines,  the  act  of  transfer  was  inop- 
erative and  void.  3.  That  such  evidence  would  tend  to  con- 
tradict the  decree  of  condemnation  previously  entered  in  the 
District  Court,  and  set  up  by  the  defendant  in  his  answer. 
4.  That  it  being  admitted  that  the  grantor  and  grantees  were 
enemies  of  the  United  States  at  the  time  the  act  was  passed,  the 
grantor  was  incompetent  to  complete  the  transfer  of  the  prop- 
erty, the  same  being  within  Federal  military  lines.  5.  That 
the  copy  of  the  act  offered  in  evidence  was  not,  by  the  statute 
of  the  State,  admissible  in  evidence  against  any  right  set  up 
by  a  tlird  person,  vrithout  being  accompanied  with  proof  that 
the  same  had  been  duly  and  legally  registered  in  the  proper 
office  where  the  properties  were  situated.  6.  That  a  state  of 
war  then  existing,  a  deed  executed  in  the  parish  of  St.  Helena, 
witliin  the  Confederate  lines,  could  not  be  legally  recorded  in 
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the  parish  of  Orleans,  which  at  that  date  was  within  Federal 
military  lines. 

These  several  objections  to  the  evidence  offered  were  sustained 
by  the  court,  and  the  plaintiff  excepted,  which  presents  the 
principal  question  in  the  case. 

Primarily,  Burhank  v.  Conrad  was  a  petition  in  the  Fifth  Dis- 
trict Court  of  the  city  for  partition,  the  present  plaintiff,  as 
petitioner,  claiming  one  undivided  half  part  of  the  premises 
under  the  aforesaid  confiscation  proceedings  and  sale.  Process 
was  served ;  and  the  defendants  appeared  and  pleaded  that  the 
Rale  under  those  proceedings  was  void,  the  supposed  owner  of 
the  premises  having  had,  at  the  filing  of  the  information,  no 
right,  title,  or  inter^t  in  the  property.  Instead  of  that,  that 
they  were  the  true  and  sole  owners  of  the  same,  by  virtue  of  a 
notarial  act  of  sale  executed  by  their  father,  June  3, 1862,  be- 
fore J.  6.  Parkinson,  recorder  of  the  parish  of  St.  Mary,  which 
presents  the  same  question  as  that  involved  in  the  other  case, 
it  appearing  that  the  place  where  the  act  of  sale  was  executed 
was  within  the  Confederate  lines. 

Hearing  was  had,  and  the  court  rendered  judgment  in  favor 
of  the  petitioner.  Prompt  appeal  was  taken  by  the  defendants 
to  the  Supreme  Court  of  the  State,  where  the  parties  were  again 
heard,  and  the  Supreme  Court  reversed  the  decree  of  the  Fifth 
District  Court,  and  rendered  judgment  in  favor  of  the  defend- 
ants,  that  they  have  a  valid  title  to  the  property  described  in 
the  petition.  Judgment  having  been  entered  in  favor  of  the 
defendants,  the  plaintiff  sued  out  a  writ  of  error,  and  removed 
the  cause  into  this  court. 

Errors  assigned  by  the  plaintiff  are,  that  the  Supreme  Court 
of  the  State  erred  in  reversing  the  decree  of  the  Fifth  District 
Court,  and  in  entering  a  decree  in  favor  of  the  defendants  that 
they  had  a  valid  title,  and  that  they  be  put  in  possession  of  the 
premises. 

Sufficient  appears  to  show  that  the  parties  in  each  case  claim 
tide  to  a  certain  portion  of  the  estate  and  property  condemned 
as  forfeited  to  the  United  States  under  the  before-described 
confiscation  proceedings.  Two  of  the  claimants,  to  wit,  the 
defendant  in  the  first  suit  and  the  plaintiff  in  the  second, 
set  up  title  as  purchasers  under  the  respective  deeds  of  tli# 
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manhal  given  to  them  respectively  as  purchasers  at  the  confis- 
cation sale.  On  the  other  hand,  the  plaintiff  in  the  first  suit 
and  the  defendants  in  the  second  claim  title  as  grantees  of  their 
father,  the  respective  conveyances  bearing  date  during  the  re- 
bellion, but  before  the  passage  of  the  confiscation  act  under 
which  the  several  properties  were  condemned  as  forfeited  to 
the  United  States  for  the  treasonable  acts  of  the  father. 

Conveyances  of  the  kind  appear  in  the  record,  the  one  to  the 
plaintiff  in  the  first  suit  having  been  executed  May  6,  1862,  in 
the  parish  of  St.  Helena,  before  the  recorder  of  that  parish, 
within  the  Confederate  lines,  the  plaintiff  alleging  that  the 
same  was  duly  recorded  May  81, 1862,  and  the  defendant  deny- 
ing the  allegation  in  his  answer;  and  the  other  having  been 
executed  to  the  defendants  in  the  second  suit,  June  8, 1862,  in 
the  parish  of  St.  Mary*s,  before  the  recorder  of  that  parish, 
which  was  also  within  the  Confederate  lines ;  nor  was  the  con- 
veyance ever  recorded  until  the  8th  of  December,  1870,  in  the 
parish  of  Orleans,  where  the  property  is  situated. 

Argument  to  show  that  the  proceedings  to  confiscate  the 
properties  in  controversy  were  correct  in  form  is  scarcely  neces- 
sary, as  no  attempt  is  made  to  impeach  their  formality.  Seiz- 
ure of  the  properties  in  controversy  was  duly  made  under  the 
act  of  Congress  referred  to ;  and  the  information  charged  that 
the  owner  of  the  properties  seized,  subsequently  to  the  passage 
of  the  act,  did  act  as  a  member  of  the  Confederate  Congress, 
and  that  he  was  engaged  in  armed  rebellion  against  the  United 
States,  and  that  by  reason  of  the  premises  tiie  properties  de- 
scribed in  the  information,  and  all  the  right,  title,  interest,  and 
estate  of  the  owner,  became  and  were  forfeited  to  the  United 
States,  and  ought  to  be  condenmed  to  their  use. 

Due  monition  issued  and  was  served,  which  is  notice  to  all 
the  world ;  and  no  appearance  having  been  entered,  the  infor- 
mation or  libel  was  taken  as  confessed.  Proofs  were  taken 
which  fully  established  the  charges ;  and  the  court  entered  a 
final  decree  to  that  effect,  and  that  the  several  properties  be, 
and  the  same  are,  hereby  condemned  as  forfeited  to  the  United 
States. 

Sales  were  subsequently  made  under  a  venditioni  exp(ma$ 
iastted  in  due  form ;  and  the  defendant  in  the  first'case  and  the 
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plaintiff  in  the  second  case  became  the  purchasers  of  the  r& 
spective  properties  in  controversy  in  these  two  suits. 

Beyond  all  doubt,  the  title  of  the  defendant  in  the  iirat  and 
the  plaintiff  in  the  second  is  perfect  and  must  prevail,  imless 
the  claim  set  up  by  the  plaintiff  in  the  first  suit  and  that  set 
up  by  the  defendants  in  the  second  can  be  sustained,  both  of 
which  depend  substantially  upon  the  same  state  of  facts. 

Legal  seizure  of  the  property  condemned  was  made  on  the 
29th  of  July,  18G8,  and  the  record  shows  that  the  information 
was  filed  on  the  7th  of  August  following.  Judgment  was  ren- 
dered Feb.  8,  1865,  and  the  sale  followed  under  the  writ  of 
venditioni  exponas  in  the  r^ilar  course  of  proceedings  in  such 
a  prosecution. 

Jurists  of  all  schools  and  courts  of  all  nations  agree  that  the 
title  to  real  estate  is  governed  by  the  law  of  the  place  where  it 
is  situated.  Differences  of  opinion  upon  the  subject  existed  at 
one  time ;  but  the  confusion  which  arose  from  the  application  of 
inconsistent  systems  of  law  to  such  titles  ultimately  led  courts 
and  jurists  to  narrow  the  law  in  all  suits  concerning  immovable 
property  to  that  of  the  forum  rei  sitce.  Whart.  Confl.  Laws, 
sect.  278 ;  United  States  v.  Crosby^  7  Cranch,  115. 

No  estate  of  freehold  in  land  can  be  conveyed  in  Massachu- 
setts, unless  it  be  by  a  deed  or  conveyance  under  the  hand  and 
seal  of  the  party ;  and,  to  perfect  the  title  as  against  strangers,  it 
is  further  requisite  that  the  deed  should  be  acknowledged  before 
a  proper  magistrate,  and  be  recorded  in  the  registry  of  deeds 
for  the  county  where  the  land  lies.  Clark  v.  Ghraham^  6  Wheat. 
677 ;  Kerr  v.  Moon,  9  id.  665. 

Authorities  to  that  effect  are  too  numerous  for  citation ;  nor 
is  it  necessary  to  extend  the  list,  as  the  principle  is  now  uni* 
versally  acknowledged.  Suffice  it  to  say,  in  the  language  of 
Judge  Story,  that  the  title  to  real  property  can  only  be  acquired^ 
passed,  or  lost,  according  to  the  Tex  rei  sitae  ;  for  which  proposi< 
tion  he  refers  to  the  expressive  language  of  Sir  William  Grants 
that  the  validity  of  every  disposition  of  real  estate  must  depend 
upon  the  law  of  the  country  in  which  that  real  estate  is  situated. 
Curtis  V.  Button,  14  Ves.  641;  Story,  Confl.  Laws  (6th  ed,), 
sect.  424. 

Courts  and  jorists  everywhere  also  agree  that  all  trading  in 
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time  of  war  with  a  public  enemy,  unless  by  permission  of  the 
sovereign,  is  interdicted  when  war  is  declared  or  duly  recognized 
by  the  belligerent  parties.  The  Hoopy  1  C.  Rob.  196 ;  Exposito 
w.  Bowden^  7  Ell.  &  Bl.  779;  Griswold  v.  Waddington^  15 
Johns.  (N.  Y.)  67 ;  8  PhiU.  Int.  Law,  108 ;  WhiU  v.  Burnley^ 
20  How.  "235. 

As  soon  as  war  is  commenced,  all  trading,  negotiation,  com- 
munication, or  intercourse  between  the  citizens  of  the  belligerent 
countries  must  cease,  without  direct  permission  of  the  sovereign 
power.  1  Chitty,  Comm.  Law,  879 ;  1  Duer,  Ins.  419 ;  United 
States  V.  Grossmayevj  9  Wall.  72. 

Six  classes  of  persons  are  included  in  the  fifth  section  of 
the  act,  which  makes  it  the  duty  of  the  President  to  cause  the 
seizure  of  all  their  estate  and  property,  and  to  apply  and  use  the 
same,  and  the  proceeds  thereof,  for  the  support  of  the  army. 

Due  seizure  is  admitted ;  but  the  better  opinion  is,  that  it 
was  not  intended  that  the  mere  act  of  seizure  should  vest  the 
property  so  seized  in  the  United  States,  as  the  seventh  section 
provides  that,  to  secure  the  condemnation  and  sale  of  any  such 
property  after  the  same  is  seized,  proceedings  in  rem  shall  be  in- 
stituted in  the  District  Court;  and  that  if  it  shall  be  found  that 
the  property  belonged  to  a  person  engaged  in  rebellion,  or  who 
had  given  aid  or  comfort  thereto,  the  same  shall  be  condemned 
as  enemies'  property,  and  become  the  property  of  the  United 
States,  and  may  be  disposed  of  as  the  court  shall  decree.  Bige- 
hw  V.  Forrest,  9  Wall.  360. 

Cases  arise,  undoubtedly,  where  the  property  in  such  a  case  is 
divested  out  of  the  owner,  and  vested  in  the  sovereign,  imme- 
diately on  the  commission  of  the  offence ;  as,  where  the  words 
of  the  statute  are,  that  if  a  certain  offence  be  committed  the 
forfeiture  shall  take  place ;  or  that  if  the  described  offence  is 
committed  the  property  shall  be  forfeited.  United  States  v. 
1960  Bags  of  Coffee,  8  Cranch,  898;  United  States  v.  The  Brig- 
antine  Mars,  8  id.  416  ;  The  Annandale,  Law  Rep.  2  P.  &  D. 
218 ;  The  Reindeer,  2  Cliff.  68 ;  RoheH  v.  Witherhead,  12  Mod. 
92 ;  Wilkins  v.  Despard,  6  T.  R.  112 ;  Certain  Logs  of  Mahog- 
any, 2  Sumn.  689 ;  Henderson's  Distilled  Spirits,  14  Wall.  44. 

Unless  the  words  of  the  statute  are  absolute,  no  such  conse- 
quences follow  until  the  property  is  condenmed ;  as«  where  the 
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flovereign  may  by  the  terms  of  the  same  proceed  against  the 
property  or  the  person  who  committed  the  wrongful  act,  it  is 
held  that  the  title  does  not  vest  in  the  sovereign  until  the 
property  is  condemned.  United  States  y.  Chrundy^  3  Cranch, 
888. 

Judgment  was  rendered  Feb.  8,  1865,  in  tbe  confiscation 
proceedings;  and  from  that  time  it  must  be  admitted  that  the 
title  to  the  several  properties  was  vested  in  the  United  States, 
unless  the  title  set  up  by  the  plaintiff  in  the  first  case  and  by 
the  defendants  in  the  second  can  be  sustained. 

Sect.  6  of  the  act  of  July  18,  1861,  provided  that  the  Presi- 
dent, whenever  the  contingencies  therein  specified  should  occur 
in  any  State  or  States,  or  parts  thereof,  might,  by  proclama- 
tion, declare  that  the  inhabitants  of  such  State,  section,  or  part 
thereof  are  in  a  state  of  insurrection,  and  that  thereupon  all 
commercial  intercourse  by  and  between  the  same  and  the  cit- 
izens thereof,  and  the  citizens  of  the  rest  of  the  United  States, 
shall  cease  and  be  unlawful,  so  long  as  such  condition  of  hostility 
ahall  continue.     12  Stat.  257. 

Conformably  to  that  authority,  the  President,  on  the  16th  of 
August  in  the  same  year,  issued  his  proclamation,  in  which  he 
declared  that  the  inhabitants  of  certain  States,  including  the 
State  of  Louisiana,  were  in  a  state  of  insurrection  against  the 
United  States,  and  that  all  commercial  intercourse  between 
the  same  and  the  inhabitants  thereof,  with  certain  exceptions 
not  material  to  be  noticed  in  this  investigation,  and  the  citizens 
of  other  States  and  other  parts  of  the  United  States,  is  unlaw- 
ful, and  will  remain  unlawful  until  such  insurrection  shall  cease 
or  has  been  suppressed.     Id.  1262. 

Provision  was  also  made  by  the  fifth  section  of  the  said  act  of 
Congress  that  all  goods  and  chattels,  wares  and  merchandise, 
coming,  after  such  proclamation,  from  such  State  or  section 
into  the  other  parts  of  the  United  States,  and  all  proceeding  to 
such  State  or  section,  by  land  or  water,  shall,  together  with  the 
vessel  or  vehicle  conveying  the  same,  or  conveying  persons  to 
or  from  such  State  or  section,  be  forfeited.  The  Reform^  8  WaU. 
617. 

Public  war,  duly  declared  or  recognized  as  such  by  the  war- 
making  power,  imports  a  prohibition  by  the  sovereign  to  the 
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Bubjects  or  citizens,  of  all  commercial  intercourse  and  corre- 
spondence with  citizens  or  persons  domiciled  in  the  enemy 
country.  Jecker  et  ah  v.  Montgomery^  18  How.  110;  The  Mapidj 
8  Cranch,  166 ;  Potts  v.  Bell,  8  T.  R.  648 ;  Maclachlan,  Shipp. 
478;  Wheaton,  Int.  Law,  by  Lawrence,  647;  The  William 
Bagaley,  6  Wall.  377. 

Attempt  was  made,  in  argument,  to  distinguish  the  first  case 
from  the  second,  upon  the  ground  that  the  supposed  notarial  act 
of  sale  of  the  6th  of  May,  under  which  the  plaintiff  in  the  first 
suit  claims  title,  was,  on  the  Slst  of  that  month,  re^stered  in 
the  parish  of  Orleans,  where  the  land  is  situated ;  but  it  will  be 
seen,  by  reference  to  the  record,  that  the  act  of  sale  was  made 
subsequent  to  the  secession  of  the  State,  and  during  the  period 
when  the  parish  where  the  property  is  situated  was  temporarily 
within  the  Confederate  lines. 

Enemy  parties  conveying  or  accepting  conveyances  of  real 
properties,  under  such  circumstances,  must  be  understood  to  do 
so  with  the  knowledge  that  the  rightful  sovereign,  if  he  is  suc- 
cessful in  regaining  the  sovereignty  of  the  State  or  distnct,  may 
refuse  to  recognize  the  validity  of  such  a  transfer,  in  a  case 
where  it  appears  that  the  grantor,  before  the  act  of  transfer  was 
executed,  had  been  guilty  of  treasonable  acts  against  his  rightful 
sovereign,  and  that  both  grantor  and  grantees  were  at  the  time 
engaged  in  war  against  the  rightful  government.  United  States 
V.  Huckabee,  16  Wall.  414. 

Proof  of  a  decisive  character  is  exhibited  in  the  record,  that 
the  rule  of  the  Confederate  States  over  the  parish  where  the 
property  is  situated  ceased  on  the  2d  of  May,  1862,  when  the 
national  army  landed  there  and  took  possession  of  the  parish. 
The  Venice,  2  Wall.  258 ;  The  Ouachita  Cotton,  6  id.  621. 

Military  possession  by  the  Confederates  followed  secession ; 
and  the  insurgents  continued  to  hold  the  city  from  the  date  of 
secession  to  the  time  when  our  army  landed  there,  or  a  few 
days  before,  when  the  mayor  of  the  city  declared  that  the  city 
was  undefended,  and  at  the  mercy  of  the  victors. 

Both  the  vendor  and  vendees  were  engagad  in  open  rebellion 
against  the  United  States  at  the  time  the  notarial  act  of  sale 
was  passed  within  the  insurgent  lines,  the  property  at  the  time 
being  situated  within  the  Federal  lines :  from  which  it  followt 
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that  the  vendor  was  legally  incompetent  to  make  sale  and 
delivery  of  the  property  to  the  vendees,  and  that  the  vendees 
were  legally  incompetent  to  accept  sale  and  delivery  from  the 
rebel  vendor.  Actual  delivery  of  the  property  could  not  law- 
fully be  made,  nor  could  the  supposed  act  of  sale  be  lawfully 
registered  in  the  parish  where  the  land  is  situated ;  the  proc- 
lamation of  the  President  providing  that  all  commercial  inter 
course  between  the  insurrectionary  State  and  the  inhabitants 
thereof  with  the  citizens  of  other  States  and  other  parts  of  the 
United  States  is  unlawful,  and  will  remain  unlawful  until  such 
insurrection  shall  cease,  or  has  been  suppressed.  12  Stat.  257, 
1262. 

Courts  of  justice,  even  with  the  consent  of  the  opposite  party, 
will  not  enforce  a  right  or  contract  in  violation  of  a  statute, 
although  not  expressly  declared  void  by  the  enactment.  Powell^ 
Contr.  166;  Comyns,  Contr.  59;  Bank  v.  Owens^  2  Pet.  627; 
Coppel  V.  HalU  7  Wall.  542. 

In  war,  says  Chancellor  Kent,  every  individual  of  the  one 
nation  must  acknowledge  every  individual  of  the  other  nation  as 
his  own  enemy,  because  the  enemy  of  his  country.  It  reaches 
to  intercourse,  transfer  or  removal  of  property,  to  all  negotia- 
tion and  contmcts,  to  all  communication,  to  all  locomotive  inter- 
course, to  a  state  of  utter  occlusion  to  any  intercourse  but  one 
of  open  hostility,  and  to  any  meeting  but  in  actual  combat. 
Q-riswold  V.  Waddmgton^  16  Johns.  (N.  Y.)  438 ;  The  Rapid^ 
8  Cranch,  155. 

All  intercourse,  says  Story,  between  the  subjects  and  citizens 
of  the  belligerent  countries  is  illegal,  unless  sanctioned  by  the 
authority  of  the  government,  or  in  the  exercise  of  the  rights  of 
humanity.     The  Julia^  8  Cranch,  181. 

If  a  plaintiff  cannot  open  his  case  without  showing  that  he 
has  broken  the  law,  couits  of  justice  will  not  assist  him  to 
recover,  whatever  the  equities  of  his  case  may  be.  Fowler  v. 
Scully,  72  Pa.  St.  456. 

Support  to  the  opposite  theory,  it  is  supposed,  may  be  derived 
from  the  case  of  Kershaw  v.  KeUey  (100  Mass.  661) ;  but  it  is 
difficult  to  see  what  foundation  there  is  for  the  supposition,  if 
the  decision  is  confined,  an  it  should  be,  to  the  matters  involved 
in  the  controversy.     Take  the  facts  as  repoited,  and  they  are 
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as  follows:  That  the  defendant,  a  citizen  of  Massachusetts, 
being  in  Mississippi  in  February,  1864,  took  a  lease  for  one 
year  from  the  plaintiff,  a  citizen  of  Mississippi,  of  a  cotton 
plantation  situated  in  the  latter  State,  for  a  rent  of  $10,000, 
half  in  cash  and  half  to  be  paid  out  of  the  cotton  crop ;  the 
lessor  agreeing  to  deliver,  and  the  lessee  to  receive  and  pay  for, 
the  vahie  of  the  corn  then  on  the  plantation. 

It  did  not  appear  whether  the  defendant  went  into  that  State 
before  the  war  or  after  it  began  ;  nor  was  there  any  evidence  of 
any  intent  on  the  part  of  either  party  to  violate  or  evade  the 
laws,  or  to  oppose  or  injure  the  United  States.  Eveiy  pre- 
sumption of  that  sort  is  negatived;  but  it  appeared  that  the 
defendant  paid  the  first  instalment  of  rent,  took  possession  of 
the  premises,  used  the  corn  there,  provided  the  plantation  with 
supplies  to  the  amount  of  $5,000,  planted  and  sowed  it,  and,  in 
the  early  spring,  was  driven  away  by  rebel  soldiers,  and  never 
but  once  afterwards  returned  to  the  plantation. 

How  long  the  defendant  had  resided  there  prior  to  the  con- 
■  tract  of  lease  did  not  appear ;  but  the  report  states  that  the 
plaintiff  continued  to  reside  on  the  plantation,  raised  a  crop  of 
cotton  there,  and  delivered  it  to  the  son  of  the  defendant,  by 
whom,  in  the  autumn  of  the  same  year,  it  was  forwarded  to  the 
defendant,  who  sold  it  and  retained  the  profits,  amounting  to 
nearly  *10,000. 

Speaking  of  the  facts,  the  court  say,  in  effect,  that  the  lease 
was  made  within  the  rebel  territory,  where  both  parties  were  at 
the  time,  and  that  it  seems  to  contemplate  that  the  lessee  should 
<^ntinue  to  reside  there  throughout  the  term ;  that  the  rent  was 
in  part  paid  on  the  spot,  and  that  the  residue  was  to  be  paid 
out  of  the  produce  of  the  land ;  that  the  corn  the  value  of 
which  is  sought  to  be  recovered  in  the  action  was  delivered 
and  used  on  the  plantation  ;  that  no  agi^eement  was  made  that 
the  cotton  crop  should  be  transported,  or  the  rent  sent  back, 
across  the  line  between  the  belligerents;  that  no  contract  or 
communication  appears  to  have  been  made  across  that  line 
relating  to  the  lease,  to  the  delivery  of  possession  of  the  prem- 
ises, or  of  the  corn,  or  the  payment  of  the  rent  of  the  one  or 
the  value  of  tlie  other.  i 

These  limitations,  with  one  other  which  follows,  should  be 
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carefully  observed,  as  they  furnish  the  key  to  what  the  court 
subsequently  decided.  None  of  the  facts  as  reported  are  of  a 
chai'acter  to  require  any  modification  of  the  laws  of  war  as 
expounded  by  the  great  jurists,  to  whose  decisions  reference 
has  already  been  made ;  and  the  court  in  that  case  very  justly 
remarked,  that  the  fact  that  the  cotton  was  subsequently  for- 
warded by  the  son  to  the  defendant,  though  it  may  have  been 
unlawful,  cannot  affect  the  validity  of  the  lease,  as  the  lease 
does  not  contain  any  such  stipulation. 

Based  upon  the  reported  case,  as  thus  very  clearly  explained, 
the  court  decided  that  the  facts  did  not  contravene  the  law  of 
nations  or  the  public  acts  of  the  government,  even  if  the  plan- 
tation was  within  the  enemies'  lines,  and  that  the  plaintiff 
upon  the  case  reported  is  entitled  to  recover  the  unpaid  rent 
and  the  value  of  .the  com.  Many  other  matters  are  doubtless 
the  subject  of  remark  in  the  opinion,  but  the  propositions  as 
stated  embody  every  thing  which  the  justices  of  the  court 
decided  in  the  case. 

Their  decision  is  plain,  and  they  make  two  admissions, — one 
direct,  and  the  other  necessarily  implied,  —  which  are  equally 
plain :  1.  That  the  act  of  forwarding  the  cotton  to  the  de- 
fendant was  unlawful.  2.  That  if  the  lease  had  contained 
any  agreement  that  the  cotton  crop  should  be  transported  or 
the  rent  sent  back  across  the  line  between  the  belligerents,  or 
if  any  contract  or  communication  had  been  made  across  that 
line  relating  to  the  lease,  the  delivery  of  possession  of  the 
premises  or  of  the  corn,  or  the  payment  of  the  rent  of  the  one 
or  the  value  of  the  other,  the  agreement  or  contract  would  have 
been  void,  as  contravening  the  law  of  nations  and  the  public 
acts  of  the  United  States. 

Viewed  in  the  light  of  these  suggestions  and  the  authorities 
referred  to,  it  is  clear  that  the  registration  of  the  act  of  sale  of 
the  6th  of  May  was  unlawful,  and  that  the  title  in  the  first 
case  cannot  be  distinguished  from  the  title  in  the  second  case, 
where  no  registration  was  made  in  the  parish  where  the  land 
is  situated,  until  Dec.  8,  1870,  nearly  six  years  subsequent  to 
the  date  of  the  decree  of  condemnation.  Nor  does  the  regis- 
tration in  the  first  case  give  any  more  effect  in  law  to  the  title 
in  that  case  than  belongs  to  the  title  in  the  second,  as  it  pur- 
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ports  to  have  been  made  May  81,  1862,  nearly  a  month  subse- 
quent to  the  time  \7hen  the  army  of  the  United  States  landed 
in  the  city  of  New  Orleans,  and  put  an  end  for  ever  to  the  tem- 
porary and  unlawful  occupation  of  that  city  by  the  military 
forces  of  the  Confederate  States. 

Suppose  that  such  a  registry,  if  it  had  been  made  during  the 
Confederate  occupation,  would  have  been  valid  as  a  transaction 
lietAveen  Confederates  within  the  Confederate  lines,  still  it  is 
clear  that  a  notarial  act  of  sale,  executed  before  a  Confederate 
notary  within  the  Confederate  lines,  could  not  be  lawfully 
recorded  in  the  parish  of  New  Orleans  at  any  time  after  the 
army  of  the  United  States  landed  there  and  took  permanent 
possession  of  the  parish.  Beyond  all  question,  such  a  registra- 
tion was  unlawful  and  a  nullity,  as  neither  the  grantor  nor 
grantees  could  use  the  Federal  mails  to  send  the  document 
there  for  registration,  nor  could  they  travel  there  for  that  pur- 
pose in  person,  or  send  an  agent  there  to  forward  the  same  for 
re^stration.  Dean  v.  Nehon^  10  Wall.  158;  Lasers  y.  Roeh- 
ereau^  17  id.  487 ;  Montgomery  v.  United  States^  15  id.  895. 

One  of  th^  immediate  and  important  consequences  of  the 
declaration  of  war  is  the  absolute  interruption  and  interdiction 
of  all  commercial  correspondence,  intercourse,  and  dealing 
between  the  subjects  of  the  two  countries.  1  Kent,  Com.  (12th 
ed.)  66.  Nothing  is  better  settled  in  l^al  decisions  than  the 
doctrine  that  war  puts  an  end  at  once  to  all  dealing  and  all 
communication  of  the  citizens  of  one  belligerent  country  with 
those  of  the  other  belligerent  country,  and  that  it  places  every 
individual  of  the  respective  governments,  as  well  as  the  govern- 
ments themselves,  in  a  state  of  hostility.  1  Kent,  Com.  (12th 
ed.)  67 ;  Fotts  v.  Belly  8  T.  R.  548;  Woods  v.  Wilder,  48  N.  T. 
168. 

Judicial  decisions  to  that  effect  are  very  numerous ;  and  the 
Supreme  Court  of  Massachusetts  admit  that  the  law  of  nations, 
as  judicially  declared,  prohibits  all  intercourse  between  citizens 
of  the  two  belligerents  inconsistent  with  the  state  of  war,  and 
that  the  rule  in  that  regard  prohibits  every  act  of  voluntary 
vnbmission  to  the  enemy,  and  every  act  or  contract  which  tends 
to  increase  his  resources,  and  every  kind  of  trading  or  commer- 
cial intercourse,  whether  by  transmission  of  money  or  goods,  or 
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orders  for  the  delivery  of  either,  between  the  two  countries, 
directly  or  indirectly,  or  through  the  intorrention  of  third 
lH)rsons  or  partnerships.     Lawrence's  Wheat  557. 

Neither  delivery  of  the  subject-matter  nor  r^istry  of  the  act 
of  sale  could  lawfully  be  made ;  and  whatever  was  unlawfully 
done  was  a  nullity,  leaving  the  title  of  the  property  aa  if  the 
unlawful  act  had  not  been  done. 

Provision  is  made  by  law  for  the  appointment  of  a  register 
of  conveyances  in  that  parish,  and  it  is  made  his  duty  to  i*egis- 
ter  all  acts  of  transfer  of  immovable  property  passed  in  that 
city  and  parish,  in  the  order  in  which  the  acts  shall  be  deliv- 
ered to  him  for  that  purpose ;  and  it  is  provided  that  acts, 
whether  they  are  passed  before  a  notary-public  or  otherwise, 
shall  have  no  effect  against  third  persons  but  from  the  day  of 
being  registered.     Rev.  Stat.  La.  (1870),  p.  613,  sect.  3169. 

Conveyances  of  the  kind  must  be  registered  in  the  public 
registry  of  the  parish  or  district  where  the  premises  are  situ- 
ated. Sess.  Acts  La.  (1827),  p.  136 ;  Rev.  Stat.  La.  (1870), 
p.  613 ;  Dooley  v.  Delaney^  6  La.  Ann.  67 ;  Code  1824,  arts. 
2242,  2260,  2417  ;  Code  1870,  arts.  2246  to  2266. 

Sales  of  immovable  property  made  under  private  signature 
do  not  have  effect  against  the  creditors  of  the  parties  nor 
against  third  persons  in  general  only  from  the  day  such  sale 
was  registered  according  to  law,  and  the  actual  delivery  of  the 
thing  sold  took  place.     Art.  2442. 

Registration  of  such  a  conveyance  in  another  and  different 
district  is  not  notice  to  third  persons,  subsequent  purchasers, 
or  attaching  creditors.  Pierse  v.  Blunt,  14  La.  Ann.  346; 
Carraby  v.  Desmarre,  7  Mart.  N.  s.  (La.)  661;  Wells  v. 
Baldwin,  6  id.  146 ;  Smith  v.  j5i«  Creditors,  21  La.  Ann.  241. 
State  authorities  to  that  effect  are  numerous ;  but,  inasmuch  as 
the  question  is  one  of  decisive  importance,  it  is  deemed  advis- 
able to  refer  to  all  the  leading  cases.  Lee  v.  Darramon,  8  Rob. 
(lia.)  161 ;  Qradenigo  v.  Wallett,  9  id.  14 ;  Crear  v.  Sowles, 
2  La.  Ann.  598;  Tulane  v.  Levinsan,  id.  787;  Tear  v.  Wilr 
Hams,  id.  869 ;  Sess.  Laws  La.  (1855),  p.  345. 

Third  persons,  with  respect  to  a  contract  or  judgment,  are 
defined  by  the  Code  of  1824  to  include  all  persons  who  are  not 
parties  to  a  judgment  or  contract;  and  the  same  definition  is 


Oct.  1877.]  BuBBANK  V.  Conrad.  807 

:^Yen  to  the  same  phrase  by  the  Code  of  1870,  which  is  more 
immediately  applicable  to  these  cases.  Code  1824,  art.  35229 
n.  82,  p.  1110 ;  Code  1870,  art.  3556,  n.  32,  p.  428. 

Persons  having  no  pecuniary  interest  in  an  appeal,  and  not 
aggrieved  by  the  decree,  are  properly  denominated  third  per- 
sons in  respect  to  the  appeal.  Morrison  v.  TrudcaUy  1  Mart. 
N.  8.  (La.)  384;  Williams  v.  Trepagnier^  4  id.  842;  Lajitte 
V .  Duncan^  id.  622 ;  Succession  of  Henderson  v.  Cross^  2  Rob. 
(La.)  391. 

Those  not  parties  to  a  written  agreement  or  instrument  by 
which  their  interest  in  the  thing  conveyed  is  sought  to  be 
affected  are  properly  designated  as  third  persons  in  the  juris- 
prudence of  that  State.  Brosnaham  v.  Turner^  16  La.  438 ; 
Wade  V.  Marshall  and  James^  5  La.  Ann.  157 ;  Williams  v. 
ffaffan,  2  La.  125;  Code  1824,  art.  3522,  n.  82;  McManus  v. 
Jiewettj  6  La.  537 ;  Kittridge  v.  Landry^  2  Rob.  (La.)  72. 

When  the  act  of  sale  of  the  6th  of  May  was  first  offered  in 
evidence,  it  was  not  accompanied  by  the  certificate  of  registry, 
and  was  excluded,  upon  the  grounds  heretofore  sufficiently 
explained.  All  that  need  be  added  in  support  of  that  ruling  is 
to  say  that  it  is  fully  sustained  by  the  statute  law  of  the  State, 
and  by  many  decisions  of  the  highest  court  of  the  State,  to 
which  reference  has  already  been  made.  Ruled  out,  as  it  was, 
on  that  occasion,  the  plaintiff  offered  it  again,  with  the  certifi- 
cate of  registry  annexed ;  and  it  was  again  excluded,  upon  the 
further  ground  that  the  registration  was  null  and  void,  and 
inadmissible  in  evidence,  because  the'  vendees  at  the  time,  and 
before  and  afterwards,  were  sojourning  in  the  parish  of  St. 
Helena,  and  were  enemies  of  the  United  States,  and,  therefore, 
that  the  registration  of  the  act  of  sale  could  not  legally  be 
made. 

Sufficient  has  already  been  remarked  to  show  that  that  rul- 
ing is  correct,  unless  it  be  denied  that  the  statute  law  of  the 
State,  and  the  repeated  decisions  of  the  highest  court  of  the 
State  for  nearly  seventy  years,  furnish  the  rule  of  decision. 
Since  the  24th  of  March,  1810,  it  has  been  law  in  that  State 
that  ^^no  notarial  act  concerning  immovable  property  shall 
have  any  effect  against  third  persons  until  tha  same  shall  have 
been  recorded  in  the  office  of  the  judge  of  the  parish  where 
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such  immovable  property  is  situated."  8  Martin's  Digest,  140, 
sect.  7 ;  Rev.  Stat.  La.  (1856)  453 ;  Rev.  Stat  La.  (1870) 
617. 

Any  discussion  of  the  facts  is  unnecessary,  as  it  is  conceded 
that  the  vendor  and  the  vendees  were,  at  the  date  of  the  sup- 
posed act  of  sale,  resident  within  the  Confederate  lines,  and 
that  they  were  enemies  of  the  United  States ;  that  the  grantor 
was  a  member  of  the  Confederate  Congi*ess ;  and  that  the  gi-an- 
tees  were  officers  in  the  Confederate  army,  and  were  engaged 
in  rebellion  against  the  lawful  government,  from  which  it  fol- 
lows that  a  lawful  registry  of  the  property  could  not  be  made 
in  the  parish  where  it  is  situated,  without  which  the  express 
statute  law  of  the  State  is  that  the  supposed  act  of  sale  shall 
not  have  any  effect  against  third  persons. 

Nor  is  there  any  difficulty  in  supporting  the  decision  of  the 
court  upon  the  other  ground  assumed  in  the  ruling ;  to  wit,  that 
the  supposed  act  was  but  the  giving  in  payment,  as  understood 
in  the  jurisprudence  of  that  State,  which  is  never  effectual  to 
pass  the  title  of  property  in  that  State,  whether  movable  or 
immovable,  without  delivery.  It  is  of  the  very  essence  of 
the  dation  en  paiement,  say  the  Supreme  Court  of  the  State, 
that  delivery  should  actually  be  made.  Neither  a  sale  nor  a 
dation  en  paiement  can  avail  agamst  an  attaching  creditor 
when  there  has  been  no  delivery.  Schultz  v.  Morgan^  27  La 
Ann,  616. 

Pothier  says  that  a  gift  in  payment  is  an  act  by  which  a 
debtor  gives  a  thing  to  his  creditor,  who  is  willing  to  receive  it 
in  the  place  and  in  payment  of  a  sum  of  money  or  of  some  other 
thing  which  is  due  to  liim.  Pothier,  by  Cushing,  sect.  601,  p.  866  j 
7  Merlin,  Repertoire,  verba  dation  en  paiement^  p.  55. 

Giving  in  payment,  as  defined  in  the  jurisprudence  of  Louisi- 
ana, is  an  act  by  which  a  debtor  gives  a  thing  to  the  creditor  who 
is  willing  to  receive  it  in  payment  of  a  sum  which  is  due ;  and 
the  decision  is  that  it  differs  from  the  ordinary  contract  of  sale 
in  this,  that  the  latter  is  perfect  by  the  mere  consent  of  the 
parties,  even  before  the  delivery,  while  the  giving  in  payment 
is  made  only  by  delivery.  Code  1824,  arts.  2625,  2626.  And 
the  Code  of  1870  employs  the  same  exact  words.  Arts.  2655, 
2656 ;  Durnford  v.  Brooke,  8  Mart.  (La.)  222 ;  8.  G.  id.  269. 
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Separate  examination  of  the  second  case  in  this  behalf  is 
quite  unnecessary,  as  it  is  not  pretended  that  the  act  of  sale 
horn  the  father  to  the  sons  was  registered  in  the  parish  where 
the  property  is  situated  until  nearly  six  years  subsequent  to  the 
pretended  sale,  so  that  if  the  universal  rule  of  law  is  to  prevail, 
that  the  transfer  of  immovable  property  depends  upon  the  law 
of  the  place  where  it  is  situated,  then  it  is  clear  that  the  sup- 
poseti  vendees  acquired  no  title  to  the  premises.  Watkins  v. 
ffolman^ie  Pet.  57;  CorbeUy.  Nutt,  10  Wall.  464;  McG-oony. 
Scaler,  9  id.  23 ;  Lawrence's  Wheat.  1C4,  165. 

Wheaton  says  that  the  law  of  the  place  where  real  property 
is  situated  governs  exclusively  as  to  the  tenure,  the  title,  and 
the  descent  of  real  property,  and  the  notes  of  the  editor  fully 
confirm  the  proposition. 

War,  in  our  jurisprudence,  is  not  an  absolute  confiscation  of 
the  property  of  the  enemy,  but  simply  confers  the  right  of  con- 
fiscation. Hence  it  was  early  determined  that  British  property 
found  in  the  United  States,  on  land,  at  the  commencement  of 
hostilities  with  Great  Britain,  could  not  be  condenmed  as  enemy 
property,  without  a  legislative  act  authorizing  its  confiscation. 
Broztm  v.  United  States^  8  Cranch,  110;  Lawrence's  Wheat. 
630. 

Discussion  of  that  subject,  however,  is  wholly  unnecessary, 
as  the  property  in  question  in  the  cases  before  the  court  was 
confiscated  under  an  act  of  Congress,  which,  it  is  admitted,  gave 
unquestioned  jurisdiction  to  the  District  Court  which  entered 
the  decree  of  condemnation. 

From  the  passage  of  the  act  of  Congress,  it  became  the  duty 
of  the  President  to  cause  the  seizure  to  be  made  ;  and  it  is  not 
questioned  that  the  power  conferred  was  properly  exercised, 
nor  is  it  denied  in  argument  that  all  the  proceedings  were  cor- 
rect, the  only  defence  in  the  one  case  and  ground  of  claim  in 
the  other  being  that  the  person  named  in  the  information  as 
the  guilty  party  was  not  the  lawful  owner  of  the  property 
at  the  time  of  the  seizure.  Most  of  the  grounds  of  that  claim 
and  defence  have  already  been  sufficiently  examined,  and,  it  is 
believed,  have  been  fully  refuted.  Only  one  more  remains  for 
examination,  and  that  is,  that  the  United  States  are  not  a  third 
party,  within  the  meaning  of  the  State  law,  and  therefore  that 
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au  act  of  sale  never  registered  in  the  parish  where  the  property 
is  situated  is  sufficient  to  defeat  the  title  of  a  purchaser  derived 
under  the  confiscation  proceedings  and  the  decree  of  condem- 
nation. 

Such  a  theory  finds  no  support  in  the  words  of  the  act  of 
Congress,  nor  is  there  any  authority  to  sustain  it  other  than 
what  is  found  in  the  opinion  of  the  State  court  in  the  case  now 
here  for  re-examination.  Burbank  v.  C.  A.  ^  L.  L.  Conrad^ 
27  La.  Ann.  152.  Cases  of  the  kind  are  never  regarded  as 
authority,  for  the  reason  that  they  are,  by  the  express  words  of 
the  act  of  Congress  providing  for  their  review,  subject  to  be 
modified  or  revei-sed ;  nor  can  it  be  admitted  that  there  is  any  - 
foundation  for  such  a  rule,  as  it  would  render  the  Confiscation 
Act  a  public  snare  and  a  delusion. 

Subsequent  purchasers  and  attaching  creditors,  it  is  admitted, 
would  find  protection  in  such  a  case  ;  but  the  argument  is,  that 
enemies  of  the  United  States  engaged  in  war  against  the  lawful 
government,  and  resident  in  the  enemy  territory,  may  defeat  the 
right  of  the  government  to  punish  treason  by  secret  transfers 
of  enemy  property  situated  witliin  the  lines  of  the  Federal 
army,  without  its  being  possible  for  the  officers  of  the  United 
States  to  ascertain  to  whom  any  such  transfer  was  made. 

Unlawful  registration  is  no  better  than  none  at  all,  for  the 
reason  that,  being  void,  it  does  not  operate  as  notice  to  any 
third  party,  and,  if  so,  then  it  follows  that  neither  the  United 
States  nor  the  grantees  of  the  United  States  had  any  knowledge 
that  the  title  of  the  guilty  party  had  been  previously  transferred 
under  the  laws  of  the  rebel  States.  Fraud  is  not  imputed  to 
the  United  States,  and  it  is  as  certain  as  tinith  that  the  pur- 
chasers of  the  properties  were  as  innocent  of  fraud  as  their 
grantors. 

Congress  intended  by  the  Confiscation  Act,  when  it  was  duly 
executed,  to  deprive  the  guilty  owner  of  the  means  by  which 
he  could  aid  the  enemy,  and  it  left  in  him  no  estate  which  he 
could  convey  for  that  or  any  other  purpose.  Wallach  et  ah  v. 
Van  Riswick,  92  U.  S.  202. 

Where  a  party,  domiciled  at  the  beginning  of  the  war  in  New 
Orleans,  subsequently  went  within  the  rebel  lines,  and  there 
engaged  actively  in  business,  and  while  so  engaged  purchased 
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cotton  which,  when  our  army  at  a  later  period  reoccupied  the 
city,  was  seized  and  sold,  and  the  proceeds  paid  into  the  treas- 
ury, it  was  held,  by  the  unanimous  decision  of  this  court,  that 
the  purchase  of  the  cotton  was  illegal  and  void,  and  that  it  gave 
the  pui  chaser  no  title  whatever.  Mitchel  v.  United  States^ 
21  Wall.  860 ;  Desmare  v.  United  States,  93  U.  S,  605.  Whatr 
ever  interest  he  had  in  the  property  had  been  seized  as  for- 
feited to  the  United  States,  and  placed,  pending  the  suit,  beyond 
his  reach  or  that  of  his  creditor.  All  subsequently  acquired 
rights  were  subject  to  the  prior  claim  of  the  United  States,  if 
perfected  by  a  decree  of  condemnation.  Pike  v.  Wassell,  94 
id.  711. 

Human  ingenuity,  however  great,  cannot  distinguish  the 
principle  ruled  in  those  cases  from  the  case  before  the  court; 
and  still  it  is  insisted  in  argument  that  the  grantees  in  the  deed 
from  the  guilty  owner  acquired  a  good  title  against  the  United 
States,  without  delivery  of  the  property  and  without  legal  regis- 
tration in  the  parish  where  the  property  is  situated.  Immova- 
ble property,  says  Woolsey,  in  his  treatise  on  International  Law, 
follows  the  lex  rei  sitce,  or  place  where  it  lies ;  and  he  adopts  the 
rule  promulgated  by  foreign  writers,  that  he  who  wishes  to 
gain,  have,  or  exercise  a  right  to  such  property  betakes  himself 
for  that  purpose  to  its  place,  and  subjects  himself  voluntarily 
to  the  local  law  which  rules  where  the  property  is  situated. 
Woolsey,  Int.  Law,  §  71. 

Foreign  codes,  jurists,  and  the  decided  cases,  says  Westlake, 
agree  with  the  common  law  in  maintaining  the  exclusive  claims 
of  the  situs  to  the  jurisdiction  concerning  immovables.  DifiEer- 
ences  of  opinion,  it  is  said  by  Burge,  exist  among  jurists  as  to 
the  rule  of  decision  where  the  contract  affects  the  person  as  well 
as  things ;  but  he  says  there  is  no  difference  among  them  in 
adopting  the  lex  loci  rei  sitce  in  all  questions  regarding  the  modi- 
fication or  creation  of  estates  or  interests  in  immovable  property. 
2  Burge,  Com.  on  Col.  &  For.  Laws,  c.  9,  p.  841. 

Obligations  to  convey,  if  they  be  perfected  secundum  legem 
domicilii^  may  be  binding ;  but  the  conveyances  themselves  of 
immovable  property  will  not  be  effectual,  unless  executed  ac- 
cording to  the  requirements  of  the  local  law.  In  the  conveyance 
of  immovable  property,  or  of  any  right  affecting  the  same,  the 
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grantor  must  follow  the  Bolemnities  of  the  law  of  the  place  in 
which  the  property  lies,  and  from  which  it  is  impossible  to  re- 
move it ;  for,  though  he  be  subject  with  respect  to  his  person  to 
the  lez  domicilii^  that  law  can  have  no  authority  over  property 
which  has  its  fixed  seat  in  another  political  jurisdiction,  and 
which  cannot  be  tried  but  before  the  courts  and  according  to 
the  laws  where  it  is  situated. 

Two  fatal  defects,  therefore,  exist  in  the  supposed  title  of 
the  sons  to  the  properties  in  controversy,  as  shown  by  the 
most  conclusive  evidence :  1.  That  the  subject-matter  of  the 
respective  sales  was  never  delivered  to  the  supposed  grantees, 
as  required  by  the  lex  loci  rei  sites.  2.  That  neither  of  the 
supposed  acts  of  sale  was  ever  lawfully  registered  in  the  par- 
ish where  the  property  is  situated,  from  which  it  follows,  in 
case  either  of  the  alleged  defects  is  shown,  that  the  decree 
of  condemnation  vested  the  title  to  the  same  in  the  United 
States. 

Apply  those  rules  to  the  case  before  the  court,  and  it  is  clear 
that  the  judgment  in  the  first  case  should  be  affirmed,  and  that 
the  judgment  in  the  second  case  should  be  reversed. 


San  Antonio  v.  Mbhafft. 

1.  The  twelfth  section  of  the  act  of  the  legislature  of  Texas,  entitled  "  An  Act 
to  incorfKirate  the  San  Antonio  Uailruad  Company/*  wliich  autiiorizes  the 
city  of  San  Antonio  to  8ub8cril>e  for  tlie  stock  of  sairl  company,  and  issue 
bonds  to  pay  for  tlie  same,  is  not  repugnant  to  tlie  provision  of  tlie  State 
Constitution  of  1845,  requiring  that  "every  law  enacted  by  tlie  legislature 
shall  contain  but  one  object,  and  that  shaU  be  expressed  in  the  title." 

8.  Certain  bonds  or  securities  issued  by  the  city  of  San  Antonio,  March  1,  1852, 
recite  that  "  this  debt  is  authorized  by  a  vote  of  the  electors  of  the  city  of 
San  Antonio,  taken  in  accordance  with  the  provisions  of  an  act  to  incorpo- 
rate tlie  San  Antonio  and  Mexican  Gulf  Railroad  Company,  approved  Sept 
6,  1860,"  &c.  I/eid,  that  the  city  is  estopped  from  denying  the  verity  of  the 
recital,  and  that  the  bonds  or  securities  are  valid  in  the  hands  of  a  iotta  fid/t 
purchaser  for  value  before  maturity. 

8b  The  fact  that  the  principal  securities  delivered  to  that  company  were  not 
sealed  is  iiiiiiiatvrial,  because  the  act  under  which  they  were  ihsued  expressly 
authorized  those  charged  with  the  duty  of  making  the  subscription  to  ' 
bonds  bearing  interest,  or  otherwise  pledge  the  faith  of  the  city." 
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Error  to  the  Circuit  Court  of  the  United  States  for  tho 
Western  District  of  Texas. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  Duravt  for  the  plaintiff  in  error. 
Mr.  T.  A.  Lambert^  contra. 

Mr.  Justice  Swaynb  delivered  the  opinion  of  the  court. 

The  cause  of  action  in  this  case  is  certain  ^^  bonds,*'  as  they 
are  termed,  and  coupons,  issued  by  the  city  of  San  Antonio  in 
payment  for  stock  of  the  San  Antonio  and  Mexican  Gulf  Rail- 
road Company,  subscribed  for  by  the  city. 

The  action  is  one  of  a  class  that  has  been  very  numerous  in 
this  court  for  several  years  past.  Almost  every  question  that 
can  arise  in  such  litigation  has  been  settled  in  this  forum  by 
repeated  adjudications.  In  the  present  case,  our  remarks  will 
be  confined  to  the  points  to  which  our  attention  has  been  called 
by  the  counsel  for  the  city.  No  fulness  of  discussion  is  neces- 
sary. 

The  twelfth  section  of  the  act  approved  Sept.  6, 1850,  entitled 
**  An  Act  to  incorporate  the  San  Antonio  Railroad  Company," 
authorized  the  city  to  take  the  stock  ^^  and  issue  bonds  bearing 
interest,  or  otherwise  to  pledge  the  faith  of  said  city,  ...  to 
pay  for  the  same." 

It  was  made  a  condition  of  the  subscription  that  two-thirds 
of  the  qualified  electors*of  the  city  should  vote  in  favor  of  it. 

The  eighteenth  section  of  the  act  declared  that  if  the  work 
was  not  commenced  within  one  year  from  the  1st  of  November, 
1850,  and  if  at  least  twenty  miles  of  the  road  were  not  in 
running  order  within  three  years  from  its  commencement,  the 
charter  should  be  void.  An  act,  approved  Feb.  14,  1852,  ex- 
tended the  time  for  commencing  the  work  to  two  3'ears  from 
the  date  of  the  act,  and  required  ten  miles  to  be  finished  within 
three  years.  Subsequent  acts  bearing  upon  this  subject  were 
passed,  but  it  is  not  deemed  necessary  particularly  to  advert  to 
them. 

An  election  was  held  pursuant  to  the  first-named  act.  All 
the  votes  cast  but  three  were  in  favor  of  the  sul>8cription.  It 
was  thereupon  made,  and  the  securities  were  delivered  to  the 
<»mpany  in  ]>aymeut.     Each  of  the  bonds,  so  called,  had  on  its 
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tace  the  following  recital :  '*  This  debt  is  authorized  by  a  vote 
of  the  electors  of  the  city  of  San  Antonio,  taken  in  accordance 
with  the  provisions  of  an  act  to  incorporate  the  San  Antonio 
and  Mexican  Gulf  Railroad  Company,  approved  Sept.  6, 1850. 
Entered  and  recorded  in  the  office  of  the  city  treasurer,  and  is 
transferable  on  delivery.  City  Hall,  City  of  Antonio,  March  1, 
1852."  The  road  was  not  built,  and  the  enterprise  has  been 
abandoned. 

The  grant  of  the  power  given  to  the  city  was  consistent  with 
the  Constitution  of  the  State.  San  Antonio  v.  QotUdy  84  Tex. 
49 ;  Same  v.  Jones^  28  id.  19. 

The  holder  of  commercial  paper,  in  the  absence  of  proof  to 
the  contrary,  is  presumed  to  have  taken  it  underdue  for  a  val- 
uable consideration,  and  without  notice  of  any  objection  to  which 
it  was  liable.  2  Pars.  Bills  and  Notes,  9 ;  Pinkerton  v.  Bailey^ 
8  Wend.  (N.  Y.)  600. 

There  is  certainly  nothing  in  the  record  which  shows  that 
such  is  not  the  position  of  the  defendant  in  error. 

This  shuts  the  door,  as  matter  of  law,  to  all  inquiry  touching 
the  regularity  of  the  proceedings  of  the  officers  charged  with 
the  duty  of  subscribing  and  making  payment  in  the  way  pre- 
scribed. The  rule  in  such  cases  is,  that  if  the  municipality 
could  have  had  power  under  any  circumstances  to  issue  the 
securities,  the  bona  fide  holder  has  a  right  to  presume  they 
were  issued  under  the  circumstances  which  ^ve  the  author- 
ity, and  they  are  no  more  liable  to  be  impeached  in  his  hands 
for  any  infirmity  than  any  other  commercial  paper.  Super- 
visors V.  Schencky  5  Wall.  772 ;  San  Antonio  v.  Lane^  32  Tex. 
405. 

We  have,  however,  looked  carefully  into  the  record  for  light 
as  to  the  facts,  and  find  that  all  the  proceedings  were  in  sub- 
stantial conformity  to  the  requirements  of  the  law,  and  the 
proof  is  clear  that  every  thing  was  honestly  done. 

The  city  is  estopped  by  the  recital  on  the  face  of  the  securi- 
ties  to  deny  its  verity.  A  bona  fide  purchaser  had  a  right  to 
regard  it  as  true,  and  was  not  bound  to  look  further.  Commis- 
sumersy  ^c.  v.  Aspinwatl^  21  How.  639;  Mercer  County  v^ 
Hackett,  1  Wall.  83 ;  Grand  Chute  v.  Winegar,  15  id.  855 ;  Sdik 
Antonio  y.  Goulds  supra. 
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The  principal  securities  delivered  to  the  company  were  not 
bonds,  because  they  were  unsealed;  but  this  is  immaterial. 
The  twelfth  section,  under  which  they  were  issued,  expressly 
declared  that  those  charged  with  the  duty  of  subscribing  ^*may 
issue  bonds  bearing  interest,  or  otherwise  pledge  the  faith  of 
the  city." 

The  securities  issued  were  within  the  latter  category.  If 
that  clause  were  wanting,  we  should  have  no  difficulty  in  holding 
that  the  city  was,  under  the  circumstances,  estopped  from  deny- 
ing their  validity.  The  doctrine  of  ultra  vires^  whether  invoked 
for  or  against  a  corporation,  is  not  favored  in  the  law.  It  should 
never  be  applied  where  it  will  defeat  the  ends  of  justice,  if  such 
a  result  can  be  avoided.  Whitney  Arms  Co,  v.  Barlow  et  al,^ 
68  N.  Y.  62. 

The  Constitution  of  Texas  of  1845  provided  that  "  every  law 
enacted  by  the  legislature  shall  contain  but  one  object,  and  that 
shall  be  expressed  in  the  title." 

It  is  insisted  that  the  twelfth  section  of  the  act  of  1850  is  in 
conflict  with  this  requirement,  and  is,  therefore,  void.  This 
identical  question  arose  in  San  Antonio  v.  Lane^  supra.  It  was 
there  unanimously  held  by  the  court  that  "  when  an  act  of  the 
legislature  expresses  in  its  title  the  object  of  the  act,  the  title 
embraces  and  expresses  any  lawful  means  to  achieve  the  object, 
thus  fulfilling  the  constitutional  injunction  that  every  law  shall 
embrace  but  one  object,  and  that  shall  be  expressed  in  its  title." 
The  objection  was  overruled. 

In  the  Cily  of  San  Antonio  v.  Gould  (^supra')y  and  in  Oitting» 
V.  San  Antonio  (47  id.  548),  the  same  court,  consisting  of  judges 
other  than  those  who  sat  in  the  first  case,  came  to  a  diflFerent  con- 
clusion. The  question  may,  therefore,  be  fairly  considered  as  still 
unsettled  in  the  jurisprudence  of  the  State.  Under  these  cir- 
cumstances, this  court  has  always  felt  at  liberty  to  follow  the 
guidance  of  its  own  judgment. 

We  think  the  ruling  in  the  case  first  mentioned  has  on 
its*  side  the  greater  weight  of  reason  and  authority.  We, 
therefore,  hold  the  section  not  to  be  obnoxious  to  the  re- 
quirement of  the  Constitution,  and  that  it  is,  therefore, 
valid. 

The  refusal  of  the  court  below  to  grant  a  new  trial  involved 
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only  the  exercise  of  its  discretion,  and  cannot  be  made  the 
subject  of  review  by  this  court. 

Judgment  cffirmed* 

Note.  — In  San  Antonio  ▼.  B**^**  t^^nr  to  the  Circuit  Court  of  the  United 
States  for  the  We8t<»ni  District  oi  *cw.iie,  which  was  argued  l»y  Mr.  ThomaaJ. 
Durttnt  for  the  plaintiff  in  error,  and  by  J/r.  lioltert  Sewell  for  the  defendant  in 
error,  Mr.  Justick  Swaykb,  in  delivering  the  opinion  of  the  court,  ri*niarked: 
This  case  is  in  all  respei'to  sulistantially  the  same  with  that  of  San  Antonio  t. 
^^jffjft  Ju>^  decided.    The  opinion  in  that  case  is  decisive  of  this. 

JudgnteiU  affirwied. 


McGarrahan  V.  Mining  Coj^ipany. 

L  The  statutory  provisions  prescribing  the  manner  in  wliich  a  patent  of  the 
United  States  for  land  shall  be  executed  are  mandatory.  No  equivalent 
for  any  of  the  required  formalities  is  allowed,  but  each  of  the  integral  acts 
to  be  performed  is  essential  to  the  perfection  and  validity  of  such  an  inetm- 
ment.  If,  therefore,  it  is  not  actually  countersigned  by  the  reconler  of  the 
General  Land-OfBce  in  person,  or,  in  his  absence,  by  tlie  principal  clerk  of 
private  land  claims  as  acting  recorder,  it  is  not  executed  according  to  law, 
and  does  not  pass  the  title  of  the  United  States. 

t,  Tlie  record  in  the  volume  kept  for  that  purpose  at  the  General  Land-OflSce 
at  Wasliington,  of  a  patent  which  has  been  executed  in  the  manner  which 
the  law  directs,  is  evidence  of  the  same  dignity  and  is  subject  to  the  same 
defences  as  the  patent  itself.  If  the  instrument,  as  the  sanie  appears  of 
record,  was  not  so  executed,  and  was  therefore  insufficient  on  its  face  to 
transfer  the  title  of  the  United  States,  the  record  raises  no  presumption 
that  a  patent  duly  executed  was  delivered  to  and  accepted  by  the  grantee. 

a  The  act  of  March  3,  1843  (5  Stat  027),  in  relation  to  exemplifications  of 
records,  does  not  dispense  with  the  provisions  of  law  touching  the  signing 
and  countersigning.  The  record,  to  prove  a  valid  patent,  must  still  show 
that  they  were  complied  with.  The  names  need  not  he  fully  inserted  in 
the  recortl,  but  it  must  appear  in  some  form  that  tliey  were  actually  signed 
to  the  patent  when  it  was  issued. 

4.  The  failure  to  record  a  patent  does  not  defeat  the  grant 

Error  to  the  Supreme  Court  of  the  State  of  California. 

This  was  ejectment  by  William  McGarrahan  in  the  District 
Court  of  the  Twentieth  Judicial  District  of  California  in  and  for 
Santa  Clara  County,  against  the  New  Idria  Alining  Company, 
to  recover  possession  of  certain  lands  in  that  State  known  as 
the  Rancho  Panoche  Grande.  He  claimed  them  under  a  patent 
therefor  which  he  alleged  had  been  issued  by  the  United  Stjitea 
to  Vicente  P.  Gomez,  his  grantor,  under  the  act  of  Congress  to 
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ascertain  and  settle  the  private  land  claims  in  the  State  of  Call* 
fornia,  approved  .March  8, 1851.  9  Stat.  681.  The  patent  was 
not  produced  upon  the  trial ;  but  the  plainti£F  put  in  evidence 
a  certified  copy  of  an  instrument,  as  the  same  was  recorded  in 
a  volume  kept  at  the  General  Land-Office  at  Washington  for 
the  recording  of  patents  of  the  United  States  for  confirmed 
Mexican  land  grants  in  California,  being  volume  4  of  such 
records,  upon  pages  812-821  inclusive.  The  concluding  portion 
of  that  copy  ia  as  follows :  — 

**  In  testimony  whereof,  I,  Abraham  Lincoln,  President  of  the 
United  States,  have  caused  these  letters  to  be  made  patent,  and  the 
seal  of  the  General  Land-Office  to  be  hereunto  affixed. 

^  Given  under  my  hand  at  the  city  of  Washington,  this  fourteenth 
day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-three,  and  of  the  independence  of  the  United  States  the 
eighty-seventh. 

[l.  b.]        ^  By  the  President :  Abraham  Lincoln. 

By  W.  O.  Stoddaris 

"Aetuig  Recorder  of  the  General  Land-Office,*' 

As  the  only  question  decided  by  this  court  is,  whether  the 
tvxemplification  admitted  on  the  trial  of  the  cause  shows  upon 
its  face  the  execution  of  a  patent  sufficient  in  law  to  pass  the 
title  of  the  United  States,  no  reference  is  made  to  the  other 
points  which  arose  in  the  court  below  and  were  elaborately 
discussed  by  counsel  here. 

The  District  Court  rendered  judgment  for  the  defendant^ 
which  was  affirmed  by  the  Supreme  Court.  McGarrahan  then 
sued  out  this  writ  of  error. 

Mr.  Montgomery  Blair^  Mr.  Matt.  H.  Carpenter^  and  Mr. 
Charles  P.  Shaw^  for  the  plaintiff  in  error. 

The  recording  of  a  document  which  the  law  authorizes  to  be 
recorded  is  evidence  of  the  pre-existence  of  all  that  is  neces- 
sary to  authorize  the  recording.  Farrar  v.  Fe%%endeny  89  N.  H. 
268  5  McCavley  et  al.  v.  StaU,  21  Md.  666 ;  Warner  v.  ffardt/, 
6  id.  625 ;  Barton  v.  Murrain,  27  Mo.  286;  Patterson  v.  Fmn, 
6  Pet.  2d9. 

The  requirement  that  patents  for  lands  shall  be  countersigned 
by  the  recorder  of  the  General  Land-Office  is  merely  directory^ 
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and  the  countersigning  of  such  an  instrument  is  not  essential 
to  its  validity.  Sedgwick,  Stat,  and  Const.  Law,  868-374; 
Rex  y.  Inhcibitants  of  Birmingham^  9  Bam.  &  Cress.  925 ;  Cole 
V.  Greeny  6  Man.  &  G.  872 ;  Qale  v.  Mead,  2  Den.  (N.  Y.) 
160 ;  MareharU  y.  Langworthy,  8  id.  526 ;  People  y.  Livingston^ 
8  Barb.  (N.  Y.)  258 ;  Juliand  v.  Rathbone,  89  id.  101 ;  AyreB 
V.  Stewart,  1  Overt.  (Tenn.)  221 ;  Hickman  v.  Boffman,  Hard. 
(Ky.)  848 ;  Spencer  v.  Lapsley,  20  How.  264 ;  United  States 
V.  Sutler,  21  id.  170;  Williams  v.  Sheldon,  10  Wend.  (N.  Y.) 
664 ;  Hedden  v.  Overton,  4  Bibb  (Ky.),  406 ;  EoMm  v.  Brister, 
85  Miss.  891;  Blount  v.  Benbury,  2  Hayw.  (N.  C.)  542; 
Philips  V.  Erwin,  1  Overt.  (Tenn.)  285  ;  JReid's  Lessee  v.  Dorf- 
son,  id.  818 ;  Lessee  of  Stephens  v.  J3«ar,  8  Binn.  (Pa.)  81 ; 
Lessees  of  Welter  v.  Beecher,  3  Wash.  375. 

If  the  name  of  the  recorder  be  omitted  in  the  record,  the 
first  section  of  the  act  of  March  3,  1848  (5  Stat.  627),  cures 
the  defect,  by  making  the  mere  record  of  the  patent  conclusive 
of  its  due  execution,  and  copies  of  such  record  of  the  same 
validity  in  ^'  evidence  as  if  the  names  of  the  officers  signing 
and  countersigning  the  same  had  been  fully  inserted  in  said 
record.** 

Mr.  Jeremiah  S.  Black,  contra. 

Patents  for  private  land  claims  are  not  valid  unless  counter- 
fligned  and  sealed  by  the  recorder  of  the  General  Land-Office. 
2  Stat.  716,  sect.  8 ;  5  id.  Ill,  sect.  6 ;  id.  416,  sects.  1,  2 ; 
United  States  v.  The  Commissioner,  5  Wall.  563 ;  The  Secretary 
V.  McGarrahan,  9  id.  24S ;  3  Op.  Att'y-Gen.  140, 167,  680. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  Federal  question  in  this  case  is,  whether  the  record  in 
the  volume  kept  at  the  General  Land-Office  at  Washington  for 
the  recording  of  patents  of  the  United  States  issued  upon  Cali- 
fornia confirmed  Mexican  grants,  relied  upon  by  McGarrahan 
as  evidence  of  his  title,  proves  a  conveyance  by  the  United  States 
of  the  land  in  controversy  to  Vicente  P.  Gomez,  his  grantor.> 
In  his  behalf,  it  is  contended  that  the  record  is  itself  the  grant ; 
or,  if  not,  that  it  proves  the  issue  to  Gomez  of  a  patent  which 
does  grant  the  legal  title  to  the  property  described. 
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That  the  record  is  not  itself  the  grant  of  title  is  evident. 
The  thirteenth  section  of  the  act  ^^  to  ascertain  and  settle  the 
private  land  claims  in  the  State  of  California  *'  (9  Stat.  631) 
provides,  that,  ^'  for  all  claims  finally  confirmed,  ...  a  patent 
shall  issue  to  the  claimant  upon  his  presenting  to  the  General 
Land-0£Bce  an  authentic  copy  of  such  confirmation  and  a  plat 
of  the  survey,"  &c.  By  sect.  8  of  the  "  act  for  the  establish- 
ment of  a  general  land-office  in  the  Department  of  the  Treas- 
ury "  (2  id.  717),  it  is  enacted,  that  ^^all  patents  issuing  from 
the  said  office  shall  be  issued  in  the  name  of  the  United  States 
and  under  the  seal  of  said  office,  and  be  signed  by  the  President 
of  the  United  States,  and  countersigned  by  the  commissioner  of 
said  office,  and  shall  be  recorded  in  said  office  in  books  to  be 
kept  for  the  purpose.'*  Thus  the  patent  executed  in  the  pre- 
scribed form  ivhich  issues  from  the  General  Land-Office  is 
made  the  instrument  of  passing  title  out  of  the  United  States. 
The  record  of  this  patent  is  evidence  of  the  grant,  but  not  the 
grant  itself.  It  is  evidence  of  equal  dignity  with  the  patent, 
because,  like  the  patent,  it  shows  that  a  patent  containing  the 
grant  has  been  .issued. 

The  record  called  for  by  the  act  of  Congress  is  made  by 
copying  the  patent  to  be  issued  into  the  book  kept  for  that 
purpose.  The  effect  of  the  record,  therefore,  is  to  show  that 
an  instrument  such  as  is  there  copied  has  actually  been  pre- 
pared for  issue  from  the  General  Land-Office.  If  the  instru- 
ment as  recorded  is  sufficient  on  its  face  to  pass  the  title,  it  is 
to  be  presumed  that  the  grant  has  actually  been  made ;  but  if 
it  is  not  sufficient,  no  such  presumption  arises.  In  short,  the 
record,  for  the  purposes  of  evidence,  stands  in  the  same  position 
and  has  the  same  effect  as  the  instrument  of  which  it  purports 
to  be  a  copy.  The  same  defences  can  be  made  against  the 
record  as  could  be  made  against  the  instrument  recorded.  The 
public  records  of  the  executive  departments  of  the  government 
are  not,  like  those  kept  pursuant  to  ordinary  registration  laws, 
intended  for  notice,  but  for  preservation  of  the  evidence  of  the 
laransactions  of  the  department. 

This  brings  us  to  inquire  whether  this  record  shows  upon  its 
face  the  execution  of  a  patent  sufficient  in  law  to  transfer  the: 
title  of  the  premises  in  controversy  from  the  United  States*: 
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And  here  it  may  not  be  improper  to  note,  that  although  the 
case  shows  that  in  July,  1870,  before  this  suit  ivas  commenced^ 
the  commissioner  of  the  General  Land-Office  and  the  recorder 
caused  to  be  entered  upon  the  face  of  the  record,  over  their 
official  signatures,  a  statement  to  the  effect  that  the  instrument 
in  question  was  never  in  fact  executed  or  delivered,  McGarra- 
•han  rests  his  whole  case  upon  the  record  and  the  evidence  it  fur- 
nishes. This  he  has  the  undoubted  right  to  do ;  but,  if  he  does, 
he  must  stand  or  fall  by  what  it  proves.  It  is  his  own  fault,  if, 
having  a  valid  patent  in  his  possession,  he  fails  to  produce  it. 

By  the  first  section  of  the  '^  Act  to  reorganize  the  General 
Land-Office  "  (5  Stat.  107),  it  was  provided  that  the  executive 
duties  relating  ^^  to  private  claims  of  land,  and  the  issuing  of 
patents  for  all  grants  of  land  under  the  authority  of  the 
government  of  the  United  States,  shall  be  subject  to  the  supei^ 
vision  and  control  of  the  commissioner  of  the  General  Land- 
Office,  under  the  direction  of  the  President  of  the  United 
States ; "  and  by  the  fourth  section,  "  that  there  shall  be  ap- 
pointed by  the  President,  by  and  with  the  consent  of  the 
Senate,  a  recorder  of  the  General  Land-Office,. whose  duty  it 
shall  be,  in  pursuance  of  instructions  from  the  commissioner, 
to  certify  and  affix  the  seal  of  the  General  Land-Office  to  all 
patents  for  public  lands,  and  he  shall  attend  to  the  correct  en- 
grossing and  recording  and  transmission  of  such  patents.  He 
shall  prepare  alphabetical  indexes  of  the  names  of  patentees, 
and  of  persons  entitled  to  patents.  .  .  ."  By  the  sixth  section, 
it  was  further  provided  that  "  it  shall  be  lawful  for  the  Presi- 
dent of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  appoint  a  secretary,  .  .  .  whose  duty  it  shall  be, 
under  the  direction  of  the  President,  to  sign,  in  his  name  and 
for  him,  all  patents  for  lands  sold  or  granted  under  the  authority 
of  the  United  States.'*  By  the  second  section  of  the  act  of 
March  3,  1841  (id.  416),  the  duty  of  countersigning  patents 
was  transferred  from  the  commissioner  of  the  General  Land- 
Office  to  the  recorder.  Thus  it  appears  that  a  patent  for  lands 
must  be  signed  in  the  name  of  the  President,  either  by  himself 
or  by  his  duly  appointed  secretary,  sealed  with  the  seal  of  tho 
General  Land-Office,  and  countersigned  by  the  recorder.  Until 
all  these  things  have  been  done,  the  United  States  has  not 
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execaied  a  patent  for  a  grant  of  lands.  EsLch  and  every  one  of 
the  integral  parts  of  the  execution  is  essential  to  the  perfection 
of  the  patent.  They  are  of  equal  importance  under  the  la^, 
and  one  cannot  be  dispensed  with  more  than  another.  Neither 
is  directory,  but  all  are  mandatory.  The  question  is  not  what, 
in  the  absence  of  statutory  regulations,  would  constitute  a  valid 
grant,  but  what  the  statute  requires.  Not  what  other  statutes 
may  prescribe,  but  what  this  does.  Neither  the  signing  nor 
the  sealing  nor  the  countersigning  can  be  omitted,  any  more 
than  the  signing  or  the  sealing  or  the  acknowledgment  by  a 
grantor,  or  the  attestation  by  witnesses,  when  by  statute  such 
forms  are  prescribed  for  the  due  execution  of  deeds  by  private 
parties  for  the  conveyance  of  lands.  It  has  never  been  doubted 
that  in  such  cases  the  omission  of  any  of  the  statutory  require- 
ments invalidates  the  deed.  The  legal  title  to  lands  cannot  be 
conveyed  except  in  the  form  provided  by  law. 

But  if  either  of  the  requisites  to  the  due  execution  of  a  patent 
may  be  considered  as  directory,  the  countersigning  by  the  re- 
corder should  not  be  permitted  to  occupy  that  position.  The 
President  may  sign  by  his  secretary,  but  the  recorder  must 
sign  himself.  He  countersigns,  that  is  to  say,  signs  opposite 
to  and  after  the  President,  by  way  of  authentication.  Being 
specially  chained  with  the  duty  of  attending  to  the  issue  of 
patents,  it  is  peculiarly  appropriate  that  his  attestation  should 
be  the  last  act  to  be  performed  in  the  perfection  of  the  instru- 
ment, and  that  he  should  do  it  personally* 

The  record  in  this  case  shows  an  instrument  in  the  form  of 
a  patent,  signed  in  the  name  of  the  President,  and  sealed.  The 
place  for  the  signature  of  the  acting  recorder  is  left  blank.  The 
name  of  the  President  is  signed  by  his  secretary.  The  claim 
which  is  made,  that  Stoddard,  the  secretary,  also  countersigned 
as  acting  recorder,  is  not  sustained  by  the  evidence.  His  signa- 
ture appears  only  as  secretary,  and  there  is  nothing  whatever 
to  indicate  that  he  attempted  to  act  as  recorder.  Besides,  the 
law  providt»  (5  Stat.  Ill,  sect.  8),  "  that  whenever  the  office 
of  recorder  shall  become  vacant,  or  in  case  of  the  sickness  or  ab- 
sence of  the  recorder,  the  duties  of  his  office  shall  be  performed 
ad  interim  by  the  principal  clerk  on  private  land  claims."  It 
certainly  is  not  to  be  presumed  that  the  same  person  will  hold 
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at  the  same  time  the  ofSces  of  secretary  to  the  President  for 
signing  patents,  and  of  principal  clerk  on  private  land  claims 
And  if  it  were,  his  signature  as  secretary  will  not  be  treated  as 
his  signature  as  recorder  ad  interim  or  acting  recorder.  He 
must  sign  both  as  secretary  and  as  recorder. 

The  case  is,  therefore,  one  in  which  the  record  shows  ufion 
its  face  an  instrument  prepared  for  a  patent  but  not  counter- 
signed by  the  recorder.  If  a  patent  thus  defectively  executed 
hud  itself  been  introduced  in  evidence,  it  would  not  have  shown 
a  gi-ant  actually  perfected.  But  it  is  said  that  the  record  of 
the  paper  is  evidence  of  the  fact  that  the  recorder  recognized 
its  completeness,  and  is  equivalent  to  its  countersignature.  The 
law  is  not  satisfied  with  the  simple  recognition  of  the  validity 
of  a  patent  by  an  officer  of  the  government.  To  be  valid,  a 
patent  must  be  actually  executed.  Before  it  can  operate  as 
a  grant,  the  last  formalities  of  the  law  prescribed  for  its  execu- 
tion must  be  complied  with.  No  provision  is  made  for  an 
equivalent  of  these  formalities.  Even  an  actual  delivery  of 
the  patent  by  the  recorder  in  person  would  not  supply  the 
place  of  his  countersignature,  any  more  than  the  delivery  of  a 
paper  by  a  private  person  without  being  signed  would  make  it 
his  deed.  But  the  record  of  a  patent  would  not  be  necessarily 
as  much  a  recognition  of  its  validity  as  a  personal  delivery  by 
the  recorder,  because  he  only  attends  to  the  recording,  and  is 
not  required  to  do  it  in  person.  The  only  way  in  which  he 
can  lawfully  and  effectually  recognize  the  validity  of  a  patent 
is  by  personally  countersigning  it. 

Again,  it  is  said  that  the  act  of  March  8, 1843  (5  Stat.  627), 
remedies  the  defect,  because  it  provides  "  that  literal  exemplifica- 
tions of  any  such  records  which  may  have  been  or  may  be  granted 
in  virtue  of  the  provisions  of  the  seventh  section  of  the  act,  . .  . 
entitled  '  An  Act  to  reorganize  the  General  Land-Office,*  shall  be 
deemed  and  held  to  be  of  the  same  validity  in  all  proceedings, 
whether  at  law  or  in  equity,  wherein  such  exemplifications  are 
adduced  in  evidence,  as  if  the  names  of  the  officers  signing  and 
countersigning  the  same  had  been  fully  inserted  in  such  i-econl." 
This  act  does  not,  however,  dispense  with  the  signing  and  coun- 
tersigning. The  record,  to  prove  a  valid  patent,  must  still  show 
that  these  provisions  of  the  law  were  complied  with.     The 
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names  need  not  be  fully  inaerted  in  the  record,  but  it  must 
appear  in  some  form  that  the  names  were  actually  signed  to 
the  patent  when  it  issued.  If  they  are  partially  inserted  in  the 
record,  it  will  be  presumed  that  they  fully  appeared  in  the 
patent ;  but  no  such  presumption  will  be  raised  if  no  signature 
is  shown  by  the  record.  Here  no  signature  does  appear,  and 
consequently  none  will  be  presumed. 

The  failure  to  record  the  patent  does  not  defeat  the  grant. 
It  only  takes  from  the  party  one  of  the  means  of  making  his 
proof.  If  he  can  produce  the  patent  itself,  and  that  is  executed 
with  all  the  formalities  required  by  the  law,  he  can  still  main- 
tain his  rights  under  it.  He  is  not,  therefore,  necessarily  de- 
prived of  his  title  because  of  a  defective  record.  He  is  in  no 
worse  condition  with  the  signatures  omitted  than  he  would 
have  been  if  the  description  of  his  land  had  been  erroneously 
copied,  or  other  mistakes  had  been  made  which  rendered  the 
record  useless  for  the  purposes  of  evidence.  A  perfect  record 
of  a  perfect  patent  proves  the  grant ;  but  a  perfect  record  of  an 
imperfect  patent,  or  an  imperfect  record  of  a  perfect  patent, 
has  no  such  effect.  In  such  a  case,  if  a  perfect  patent  has  in 
fact  issued,  it  must  be  proved  in  some  other  way  than  by  the 
record.  It  is  undoubtedly  true,  that,  when  a  right  to  a  patent 
is  complete  and  the  last  formalities  of  the  law  in  respect  to  its 
execution  and  issue  have  been  complied  with  by  the  officers  of 
the  government  charged  with  that  duty,  the  record  will  be 
treated  as  presumptive  evidence  of  its  delivery  to  and  accept- 
ance by  the  grantee.  But  until  the  patent  is  complete,  it 
cannot  properly  be  recorded,  and  consequently  an  incomplete 
record  raises  no  such  presumption. 

Again,  it  is  said  that  the  record  of  an  instrument  which  the 
law  requires  to  be  recorded  is  prima  facie  evidence  of  the  va- 
lidity of  the  instrument.  That  is  undoubtedly  true,  if  the 
instrument  recorded  is  apparently  valid.  The  presumption 
arising  from  the  record  is,  that  whatever  appears  to  have  been 
done,  actually  was  done.  If  the  record  shows  a  perfect  instru- 
ment, the  presumption  is  in  favor  of  its  validity ;  but  if  it  shows 
an  imperfect  instrument,  a  corresponding  presumption  follows. 
Here  the  instrument  i*ecorded  appears  to  have  been  incomplete, 
and  consequently  it  must  be  presumed  to  be  invalid.    This  pre> 
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Bomption  will  continue  until  OTercome  by  proof  that  the  iustru^ 
ment  as  executed  and  delivered  was  valid. 

We  are  of  the  opinion  that,  because  this  record  does  not  show 
a  patent  countersigned  by  the  recorder,  it  is  not  sufficient  to 
prove  title  in  the  party  under  whom  McGarrahan  claims.  This 
makes  it  unnecessary  to  consider  any  of  the  other  questions 
which  have  been  argued ;  and  the  judgment  is 

Affirmed. 

Mb.  Justicb  Field  and  Mb.  Justice  Hablan  took  no 
part  in  the  decision  of  this  cause. 


Ames  v.  Quimby. 

A  contract  for  furnishing  goods  at  a  certain  price,  based  on  the  then  ralne  of 
gold,  stipulated  that  such  price  should  be  increased  or  reduced  with  the  rise 
or  the  fall  in  that  value,  with  a  proviso,  however,  that  a  rise  or  a  fall  of  twenty- 
Ave  per  cent,  unless  it  remained  sufiBciently  long  to  affect  the  general  price  of 
merchandise,  should  not  change  the  contract  price  of  the  goods.  When  they 
were  delivered,  gold  had  undergone  a  reduction  of  more  than  twenty-five  per 
cent  below  its  value  at  the  date  of  the  contract.  Hdd,  that  in  a  suit  on  the 
contract  the  purchaser  was  entitled  to  a  corresponding  reduction  in  the  con- 
tract price  of  the  goods,  without  showing  that  the  decline  in  gold  had  affected 
the  general  price  of  merchandise. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

Quimby  brought  an  action  against  Ames  &  Sons,  upon  the 
following  contract,  viz. :  — 

"  N.  Easton,  Jan.  2, 1865. 

^  Mr.  Ichabod  L.  Quimby  agrees  to  furnish  us,  and  we  to  take 
from  him,  fifteen  thousand  dozen  long  shovel-handles,  to  be  of  the 
best  quality  of  timber  and  workmanship,  for  the  present  year,  the 
price  to  be  ($1.25)  one  dollar  and  twenty-five  cents  per  dozen,  basing 
the  price  on  the  present  price  of  gold,  (2.25. 

"  If  the  price  of  gold  goes  up  or  down,  then  the  price  of  handles 
shall  be  advanced  or  reduced  accordingly.  But  it  is  undei-stood 
that  no  advance  or  reduction  of  the  price  of  gold  of  twenty-five 
per  cent  shall  change  the  price  of  handles,  unless  it  shall  remain  at 
the  advanced  or  reduced  rate  sufficiently  long  to  afiect  the  general 
price  of  merchandise. 

"I.  L.   QUIHBT. 

^'Oliver  Amss  A  Sons.** 
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Quimby,  in  the  mouths  of  May  and  July,  1865,  famished  the 
fall  complement  of  shovel-handles,  and  four  hundred  and  forty* 
eight  dozen  in  excess  of  the  requirements  of  the  contract.  There 
were  delivered  nine  thousand  eight  hundred  and  twelve  dozen, 
May  20,  22,  and  23,  when  gold  was  worth  $1.31 ;  one  thousand 
one  hundred  and  eighty-eight  dozen,  May  25,  when  gold  was 
worth  S1.86 ;  and  four  thousand  four  hundred  and  forty-eight 
dozen,  July  29,  when  gold  was  worth  $1.45. 

I'he  price  of  gold  having  been  reduced  more  than  twenty-five 
per  cent  below  $2.25,  Ames  &  Sons  claimed  a  corresponding 
reduction  in  their  price  of  the  handles;  which  would  bring 
those  delivered  from  May  20  to  23,  inclusive,  down  to  seventy- 
two  and  a  half  cents ;  those  delivered  May  25,  down  to  seventy- 
five  and  a  half  cents ;  and  those  delivered  July  29,  down  to 
eighty  and  a  half  cents,  per  dozen :  but  the  court  held  that,  to 
entitle  them  to  any  reduction,  there  must  be  proof  that  the 
decline  in  gold  had  at  those  dates  affected  the  general  price  of 
merchandise;  and,  there  being  no  such  proof,  judgment  was  given 
accordingly.  Ames  &  Sons  thereupon  sued  out  this  writ  of 
«rror. 

Mr.  J.  Smiley  for  the  plaintiffs  in  error. 

Mr.  L.  D.  NarrU^  contra. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  contract  of  the  parties  is,  in  several  particulars,  suscepti- 
ble of  different  constructions.  Thus,  the  price  of  the  articles  to 
be  delivered  is  fixed  at  $1.25  per  dozen,  to  be  regulated,  how- 
«ever,  by  the  price  of  gold,  "  If  the  price  of  gold  goes  up  or 
down,  the  price  of  the  handles  shall  be  advanced  or  reduced 
accordingly."  If  gold  goes  up  in  price,  does  the  price  of  the 
goods  go  up,  or  do  they  go  down?  Gold  is  here  made  the 
standard  of  value,  although  it  was  not,  at  the  time  this  con- 
tract was  made,  the  ordinary  medium  of  circulation  in  this 
country. 

Instead  of  saying  that  gold,  the  standard,  goes  up  or  down,  it 
would  be  more  accurate  to  say  that  the  depreciation  of  the 
paper  in  circulation  is  greater  or  less. 

The  court  below  held  that  if  gold  should  go  up  in  price,  the 
price  of  tlie  goods  should  be  increased ;  if  it  should  go  down  in 
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price,  that  of  the  goods  should  be  diminished.  In  this  we 
agree ;  and,  as  the  important  question  does  not  here  arise,  we 
dismiss  this  branch  of  the  case. 

.  The  contract  has  this  further  provision:  "No  advance  or 
ireduction  of  the  price  of  gold  of  twenty-five  per  cent  shall 
ehange  the  price  of  handles,  unless  it  shall  remain  at  the  ad- 
vanced or  reduced  rate  sufficiently  long  to  affect  the  genera) 
price  of  merchandise." 

The  price  of  gold  having  fallen,  between  the  date  of  the  con- 
tract and  the  delivery  of  the  goods,  more  than  twenty-five  per 
cent,  did  that  fact  of  itself  entitle  the  defendants  to  a  corre- 
sponding reduction  in  the  price  of  the  goods;  or  were  the 
defendants  also  bound  to  show  that  the  general  price  of  mer- 
chandise had  been  thereby  affected?  In  other  words,  was  the 
qualification  that  the  changed  rate  should  continue  so  long  as 
to  affect  the  price  of  general  merchandise  applicable  where  the 
advance  or  reduction  in  the  price  of  gold  had  been  twenty- 
five  per  cent  only,  or  where  it  was  twenty-five  per  cent  or 
more? 

The  court  below  held  that  it  was  applicable  to  the  present 
case,  where  the  change  in  the  price  of  gold  had  greatly  exceeded 
twenty-five  per  cent. 

In  considering  this  contract,  we  are  to  place  ourselves,  as  far 
HS  may  be,  in  the  position  of  the  parties,  with  the  knowledge 
possessed  by  them  of  former  and  present  affairs.  They  were 
practical  business  men.  They  had  seen,  during  the  previous 
four  years,  an  enormous  advance — extravagant  and  fictitious — 
in  the  price  of  every  thing,  and  understood  it  to  be  dependent 
upon  the  character  of  the  currency. 

They  intended  to  provide  for  the  effect  of  an  appreciation  or 
depreciation  of  the  currency  in  circulation,  called  the  price  of 
gold ;  and  we  think  their  evident  knowledge  of  the  principles 
governing  the  subject  bears  strongly  upon  the  precise  point 
decided  by  the  court  below. 

While  it  cannot  be  denied  that  the  language  of  the  contract 
will  bear  the  construction  put  upon  it  by  the  court  below,  we 
are  all  of  the  opinion  that  such  construction  is  not  in  accord- 
ance with  the  intention  of  the  parties. 

It  will  better  bear  another  interpretation,  which  is  this :  Gold 
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being  at  the  price  of  $2.26,  and  having  reference  to  that  fact  as 
giving  their  value,  the  one  party  agrees  to  deliver,  and  the  other  to 
receive,  the  goods  at  $1.25  per  dozen.  This  price  named  should 
not,  however,  be  fixed  and  absolute.  If  the  price  of  gold  shall 
change,  the  price  of  the  goods  shall  also  change.  But  they  do 
not  propose  to  embarrass  themselves  about  trifles,  and  the  gold 
regulation  shall  be  modified  by  the  extent  of  the  change  in  its 
price.  If  it  varies  more  than  twenty-five  per  cent,  we  agree 
that  that  shall  be  deemed  an  important  change,  and  shall  of 
itself  work  a  change  in  the  price  of  the  goods. 

If  the  variation  does  not  exceed  twenty-five  per  cent,  it  will 
not  necessarily  be  important,  and  we  agree  that  it  shall  not 
affect  the  price  of  the  goods,  unless  it  continues  so  long  as  to 
affect  the  general  price  of  merchandise.  If  it  does  so  continue, 
and  does  so  affect  general  prices,  then  that  variation  shall  abo 
regulate  this  contract. 

The  parties  saw  and  knew  that  great  changes  in  the  value  of 
gold  had  taken  place  in  former  times,  and  in  their  times,  by 
which  the  purchasing  power  of  the  currency  in  circulation  was 
greatly  affected.  They  knew  also  that  a  slight  change  produced 
but  little  effect.  To  make  them  say,  then,  that  a  change  of  one 
hundred  or  one  thousand  per  cent  should  not  of  itself  change 
the  price  of  the  goods  to  be  delivered,  but  that  a  change  oi 
twenty-five  per  cent  only  should  have  that  effect,  is  contrary  to 
all  reason.  On  the  other  hand,  to  allow  them  to  say  that  the 
large  change  in  gold  should  of  itself  change  the  price  of  the 
goods,  but  that  a  change  of  twenty-five  per  cent,  or  under, 
should  not  affect  the  price  of  the  goods,  unless  it  was  so  long 
continued  as  to  affect  the  general  price  of  merchandise,  is  in 
harmony  with  the  whole  transaction. 

It  is  not  necessary  to  pursue  the  illustrations  which  have 
been  or  may  be  given  of  the  effect  of  the  different  readings  of 
the  contract.  We  are  satisfied  that  there  was  error  in  its  con- 
struction by  the  Circuit  Court,  and  that  the  case  must  be  re- 
manded for  a  new  trial;  and  it  is 

So  ordered. 


( 
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PULLBCAW  V.  UMON. 

AMUDipalt  by  an  amignee  in  bankmptcy  of  an  insurance  company  against  the 
holder  of  shares  of  its  stock,  to  enforce  the  collection  of  the  balance  due 
thereon,  the  same  not  having  been  paid  pursuant  to  the  order  of  the  court 
sitting  in  bankruptcy.  Plea,  non  asaumpsit.  Held,  1.  That  the  plea  admits, 
the  existence  of  the  coiporation,  and  that  the  State  alone  can  raise  the  ques- 
tion whether  the  corporate  stock  had  been  properly  increased.  2.  That  the 
transferee  of  stock,  who  caused  the  transfer  to  be  made  to  himself  on  the  books 
of  the  corporation,  although  he  holds  it  as  collateral  security  for  a  debt  of 
his  transferrer,  is  liable  for  such  balance  to  such  assignee. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  was  assumpsit  by  Clark  W.  Upton,  assignee  in  bank- 
mptcy of  the  Great  Western  Insurance  Company,  against  Al- 
bert B.  Pullman,  a  stockholder  in  said  company,  to  recover  the 
balance  remaining  unpaid  upon  his  stock. 

The  capital  stock  of  the  company  was  originally  $100,000, 
and  it  was,  Aug.  22, 1870,  by  the  fdleged  consent  and  action 
of  the  stockholders,  increased  to  #6,000,000.  The  company  sus- 
tained heavy  losses  by  the  fire  at  Chicago,  on  the  8th  and  9th 
of  October,  1871;  and  it  was  duly  adjudicated  a  bankrupt 
Feb.  6,  1872,  and  Upton  was  appointed  its  assignee.  The 
court  in  which  the  proceedings  in  bankruptcy  were  pending, 
ordered,  July  7, 1872,  that  the  entire  amount  unpaid  on  the 
capital  stock  of  the  company  be  paid  to  the  assignee,  on  or 
before  the  15th  of  August  then  next  ensuing;  and  that,  in 
default  of  payment,  the  assignee  proceed  to  collect  the  same. 
Conformably  to  the  directions  of  the  court,  notice  of  this  order 
was  given  to  the  stockholders. 

One  Myers  owned  twenty-five  shares  of  the  stock,  of  $100 
each,  whereon  twenty  per  cent  had  been  paid;  and,  being 
indebted  to  Pullman,  assigned  them  to  him,  in  the  summer  of 
1871,  as  collateral  security.  Pullman,  on  the  7th  of  the  fol- 
lowing October,  caused  them  to  be  transferred  to  him  on  the 
books  of  the  company ;  and  he  then  surrendered  the  old  certifi- 
cate, and  took  a  new  one  for  the  same  number  of  shares. 

On  the  trial,  Upton  offered,  and  the  court  admitted  in  evidence, 
oertain  papers ;  to  the  admission  of  which  Pullman  objected,  on 
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the  ground  that  each  of  them  was  immaterial.  The  court  hav- 
ing admitted  said  order  directing  the  payment  of  the  balance 
due  upon  the  stock,  Pullman  offered  to  prove  that  a  less  assess- 
ment would  have  sufficed  to  cover  the  losses  of  the  company. 
To  the  rejection  of  said  offer,  and  to  the  overruling  his  objec- 
tion to  each  paper  so  admitted,  he  in  due  time  excepted.  Judg- 
ment  having  been  rendered  against  him  by  the  District  Court, 
which  was  affirmed  in  the  Circuit  Court,  he  sued  out  this  writi 
and  assigns  for  error  the  rulings  of  the  District  Court,  upon  his 
objection  to  the  offered  evidence,  as  follows :  — 

The  District  Court  erred  in  admitting  in  evidence  (1)  the 
pamphlet  copy  of  the  charter  of  said  company ;  (2)  the  certified 
oopy  of  the  proceedings  for  increase  of  the  capital  stock  of  said 
company ;  (3)  the  certified  copy  of  the  amended  charter  of  said 
oompany,  and  the  certified  copy  of  the  report  of  said  company, 
dated  December,  1870,  and  the  license  of  said  company  to  do 
business,  and  the  auditor's  report  of  the  examination  of  the 
affairs  of  said  company ;  (4)  the  order  of  said  District  Court, 
in  bankruptcy,  making  an  assessment  on  the  stock  of  said  comr 
pany ;  (5)  the  notice  to  Pullman  of  said  assessment. 

Mr.  H.  S.  Monroe  for  the  plaintiff  in  error. 
Mr.  L.  H.  BovielU  contra, 

Mb.  Justice  Stbong  delivered  the  opinion  of  the  court. 

The  evidence  to  which  the  defendant  below  objected,  and  to 
the  admission  of  which  he  took  exception,  was  quite  unimpor- 
tant. Its  object  was  to  prove  the  existence  of  the  corporation 
and  the  increase  of  the  corporate  stock.  But  the  existence  of 
the  corporation  was  admitted  by  the  defendant's  plea  of  non 
msumpsit;  and  whether  the  corporate  stock  had  been  properly 
increased  was  a  question  the  State  only  could  raise.  It  is  well 
settled,  that,  in  a  suit  by  a  corporatiou,  a  plea  of  the  general 
issue  admits  the  competency  of  the  plaintiff  to  sue  as  such.  2%^ 
Society  for  the  Propagation  of  the  Gospel^  ^c.  v.  The  Toum  of 
PawleU  4  Pet.  480.  The  first  three  assignments  of  error  may, 
therefore,  be  dismissed  without  further  consideration. 

That  the  fourth  and  fifth  assignments  are  without  merit 
plainly  appears  in  the  report  of  Sa^iger  v.  Upton  (91  U.  S.  66), 
where  a  similar  order  and  notice  to  the  stockholders  was  held 
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not  merely  sufficient,  but  conclusive  as  to  the  right  of  the  as- 
signee to  bring  suit  to  enforce  the  payment  of  unpaid  balances 
due  for  the  corporate  stock. 

The  onl}'  question  remaining  is,  whether  an  assignee  of  cor- 
porate stock,  who  has  caused  it  to  be  transferred  to  himself  on 
the  books  of  the  company,  and  holds  it  as  collateral  security 
for  a  debt  due  from  his  assignor,  is  liable  for  unpaid  balances 
thereon  to  the  company,  or  to  the  creditors  of  the  company, 
after  it  has  become  bankrupt. 

That  the  original  holders  and  the  transferees  of  the  stock  are 
thus  liable  we  held  in  Upton  v.  Trehilcock  (91  id.  45),  Sanger 
V.  Upton  (id.  66),  and  Webster  v.  Upton  (id.  65) ;  and  the  rea- 
sons that  controlled  our  judgment  in  those  cases  are  of  equal 
force  in  the  present.  The  creditors  of  the  bankrupt  company 
are  entitled  to  the  whole  capital  of  the  bankrupt,  as  a  fund  for 
the  payment  of  the  debts  due  them.  This  they  cannot  have,  if 
the  transferee  of  the  shares  is  not  responsible  for  whatever 
remains  unpaid  upon  his  shares;  for  by  the  transfer  on  the 
books  of  the  corporation  the  former  owner  is  discharged.  It 
makes  no  difference  that  the  legal  owner — that  is,  the  one  in 
whose  name  the  stock  stands  on  the  books  of  the  corporation  — 
is  in  fact  only,  as  between  himself  and  his  debtor,  a  holder  foi 
security  of  the  debt,  or  even  that  he  has  no  beneficial  interest 
therein.  This  was  ruled  in  The  Newry^  ^c.  Railway  Co.  v. 
MosB^  14  Beav.  64.  In  that  case,  it  was  said  that  only  those 
persons  who  appear  to  be  shareholders  on  the  register  of  the 
company  are  liable  to  pay  calls.  In  Re  Phoenix  Life  Insurance 
Co.y  Hoare'9  Case  (2  John.  &  H.  229),  it  appeared  that  certain 
shares  had  been  settled  upon  Hoare  and  others,  as  trustees  in  a 
marriage  settlement.  The  trustees  had  no  beneficial  interest,  but 
they  were  registered  as  shareholders,  and  the  word  *'  trustees  " 
added  in  the  margin  of  the  register,  and  they  receipted  for  div- 
idends as  trustees.  It  was  held  by  V ice-Chancellor  Wood  that 
they  were  liable  as  contributories  to  the  full  extent,  and  not 
merely  to  the  extent  of  the  trust  estate.  It  was  said,  "  A  person 
who  is  a  shareholder  is  absolutely  liable,  although  he  may  be 
bound  to  apply  the  proceeds  of  the  shares  upon  a  trust."  In 
The  Umpire  City  Bank  (8  Abb.  (N.  Y.)  Pr.  192,  reported  also  in 
18  N.  Y.  200),  the  Court  of  Appeals  held  persons  responsible  as 
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stockholders  in  respect  to  the  stock  standing  in  their  names  oa« 
the  books  of  the  bank,  though- they  held  the  stock  only  by  way 
of  hypothecation  as  collateral  security  for  money  loaned,  and 
they  were  held  liable  for  an  amount  equal  to  their  stock  for  th^ 
unsatisfied  debts  of  the  bank.  In  Adderly  v.  Storm  (6  Hill 
(N.  Y.),  624),  it  appeared  that  one  Bush,  in  1837,  being  indebted 
to  the  defendants,  transferred  to  them,  on  the  books  of  a  com- 
pany, certain  shares  of  stock,  and  delivered  to  them  the  usual 
certificates.  On  receiving  the  certificates,  the  defendants  gave 
Bush  a  receipt,  stating  they  had  received  the  stock,  which  they 
were  to  dispose  of  at  any  time  for  $200  per  share,  applying  the 
proceeds  to  the  payment  of  the  notes  which  Bush  owed  them, 
or,  if  not  sold  when  the  notes  should  be  paid,  to  return  the  scrip 
to  Bush,  or  account  for  it.  The  last  of  the  notes  was  paid  in 
September,  1888,  and  the  defendants  returned  the  scrip  to  Bush^ 
giving  also  a  power  of  attorney  for  the  transfer  of  the  stock. 
The  retransfer  was  not  made,  however,  until  March  2, 1840,  and 
the  defendants  were  held  liable,  as  stockholders,  for  a  debt  of 
the  company  contracted  in  January,  1840;  and  this,  it  was 
said,  would  be  the  law,  though  the  plaintifiE  may  not  have 
known,  at  the  time  he  trusted  the  company,  that  the  defend- 
ants could  be  reached.  So,  in  Holyohe  Bank  v.  Burnham  (11 
Gush.  (Mass.)  183),  it  was  decided  that  a  transfer  of  stock  on 
the  books  of  the  bank,  intended  merely  to  be  held  as  collateral 
security,  makes  the  holder  liable  for  the  bank  debts.  It  was 
said,  the  creditor  is  to  be  considered  the  absolute  owner,  and 
that  his  arrangement  with  his  debtor  cannot  change  the  charac- 
ter of  the  ownership.  And  in  Wheelock  v.  Koat  et  al.  (77  111. 
296)  the  doctrine  was  asserted,  that  when  shares  of  stock  in  a 
banking  corporation  have  been  hypothecated,  and  placed  in  the 
hands  of  the  transferee,  he  will  be  subjected  to  all  the  liabilities 
of  ordinary  owners,  for  the  reason  that  the  property  is  in  his 
name,  and  the  legal  ownership  appears  to  be  in  him. 

These  decisions  are  sufficient  to  vindicate  the  judgment  of 
the  court  below.  The  case  of  the  plaintiff  in  error  is  a  hard 
one,  but  he  cannot  be  relieved  consistently  with  due  observance 
of  well-established  law. 

Judgment  affifmeJL 


r 
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Peugh  v.  Davis. 

• 

t.  A  deed  of  lands,  absolate  in  form,  when  execnted  as  secnrity  for  a  loan  of 
money,  will  in  equity  be  treated  as  a  mortgage ;  and  evidence,  written  or 
oral,  tending  to  show  tlie  real  character  of  the  transaction  is  admissible. 

H.  An  equity  of  redemption  is  so  inseparably  connected  with  a  mortgage,  that  it 
cannot  be  walred  or  abandoned  by  any  stipulation  of  the  parties  made  at. 
the  time,  eren  if  embodied  in  the  mortgage. 

^  A  subsequent  release  of  the  equity  of  redemption  to  the  mortgagee  must  ap 
pear  by  a  writing  importing  in  terms  a  transfer  of  the  mortgagor's  interest, 
or  such  facts  be  shown  as  irill  estop  him  from  asserting  any  interest  in  the 
premises ;  and  it  must  be  for  an  adequate  consideration. 

4.  In  determining  whether  a  transaction  was  intended  to  operate  as  such  release, 
the  fact  that  the  then  yalue  of  the  property  was  greatly  in  excess  of  the 
amount  paid,  and  of  that  originally  secured,  and  the  fact  that  the  mortgagor 
retained  possession  and  subsequently  enclosed  and  cultiyated  the  land,  are 
strong  circumstances  tending  to  show  that  a  release  was  not  intended. 

4k  Where  a  deed,  absolute  in  form,  was  made  as  security  for  a  loan,  papers 
thereafter  executed,  which  refer  to  the  transaction  as  one  of  purchase  wiU 
be  considered  in  connection  with  the  deed,  and  will  not  be  regarded  in  a 
court  of  equity  as  any  more  conclusive  of  a  subsequent  release  than  the 
form  of  the  original  instrument  was  of  a  sale  of  the  property. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  a  suit  in  equity,  brought  June  28,  1869,  to  redeem 
certain  real  property  in  Washington  City.  The  defence  con- 
sisted in  an  alleged  release  of  the  equity  of  redemption,  to 
establish  which,  in  addition  to  the  testimony  of  the  parties,  the 
defendant  relied  principally  upon  the  following  papers :  — 

**  Whereas  the  undersigned,  Samuel  A.  Peugh,  of  the  city  of 
Washington,  in  the  District  of  Columbia,  having  heretofore  sold 
and  conveyed  to  Henry  S.  Davis,  of  the  said  city,  two  certain 
squares  of  ground  in  said  city,  the  same  being  squares  numbered 
nine  hundred  and  ten  (910)  and  nine  hundred  and  eleven  (911)  in 
the  said  city,  the  said  sale  and  conveyance  having  been  by  the  said 
Peugh  made  with  full  assurance  and  promise  of  a  good  and  indefea- 
sible title  in  fee-simple,  though  the  said  conveyance  contains  only  a 
special  warranty,  the  said  conveyance  to  said  Davis  bearing  date  on 
the  fourth  day  of  March,  a.d.  1857,  and  being  recorded  on  the 
seventh  day  of  September,  a.d.  1857. 

^^  And  whereas  the  title  to  the  said  squares  so  conveyed  as  afore- 
said to  said  Davis  having  been  now  questioned  and  disputed,  the 
said  Peugh  doth  now,  for  himself,  his  heirs,  execute ra,  aud  ad  minis- 
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trators,  promise,  coveDant,  and  agree  to  and  with  the  said  Henry  S. 
Davis,  his  heirs  and  assigns,  in  the  manner  following ;  that  is,  that 
he,  the  said  Samuel  A.  Peugh,  and  his  heirs  shall  and  will  warrant 
and  for  ever  defend  the  said  squares  of  ground  and  appurtenances  a« 
conveyed,  as  aforesaid,  unto  the  said  Henry  S.  Davis,  his  heirs  and 
assigns,  from  and  against  the  claims  of  all  persons  whomsoever. 

"And,  further,  that  the  said  Peugh,  and  his  heirs,  executors, and 
administrators,  shall  and  will  pay  and  refund  to  said  Davis,  his  heirs 
or  assigns,  all  and  singular  the  loss,  costs,  damage,  and  expenses, 
including  the  consideration  in  said  deed  or  conveyance,  which  or  to 
which  the  said  Davis,  his  heirs  or  assigns,  shall  lose,  incur,  pay,  or 
be  subject  to,  by  reason  of  any  claim  or  litigation  against  or  on 
account  of  said  squares  of  ground,  or  either  of  them. 

^^  And  for  the  full  and  faithfiil  observance  and  pei*formance  of  all 
the  covenants  and  agreements  aforesaid,  and  for  the  payment  of  all 
the  sum  or  sums  of  money  as  therein  provided,  in  the  manner  pre- 
scribed as  aforesaid,  the  said  Samuel  A.  Peugh  doth  hereby  bind 
himself,  his  heirs,  executors,  and  administrators,  and  each  and  every 
of  them,  firmly  by  these  presents. 

**  In  testimony  whereof,  the  said  Samuel  A.  Peugh  doth  hereto 
so  set  his  hand  and  seal  on  this  ninth  day  of  February,  in  the  year 
of  our  Lord  1858. 

•*  S.  A,  PflUGH.      [SSAL.J 

**  Signed,  sealed,  and  delivered  in 
the  presence  of 

"  Francis  Mohun. 
"  Wm.  H.  Ward." 

"  Washington,  D.  C,  Feb.  9, 1858. 
*•  Received  of  Henry  S.  Davis  $2,000,  the  same  being  in  full  for 
the  purchase  of  squares  Nos.  910  and  911  in  the  city  of  Washington 
«*  $2,000.  S.A.  Peugh.** 

The  other  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

The  decree  at  special  term  dismissing  the  bill  was  at  general 
term  affirmed  ;  and  the  complainant  appealed  to  this  court. 

Mr.  Richard  T.  Merrick  and  Mr.  T.  T.  Crittenden  for  the 
appellant. 

1.  A  deed  which  is  in  fact  security  for  a  loan  is  a  mortgage, 
in  contemplation  of  a  court  of  equity,  and  whether  a  conveyance 
absolute  on  its  face  will  take  effect  as  a  mortgage  depends  pri* 
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marily,  if  not  exclusively,  on  the  nature  of  the  consideration. 
Mwris  V.  Nixan^  1  How.  118;  Babcock  v.  TTyman,  19  id.  289; 
Price  V.  Robinson,  18  Cal.  116 ;  Huntley  v.  Wheelwright,  29  Md. 
841. 

2.  A  court  of  equity  will  not  allow  the  right  of  redemption 
to  be  defeated  by  any  agreement  making  that  which  is  really 
a  mortgage  a  conditional  sale,  but,  where  the  transaction  is 
doubtful,  will  incline  to  give  effect  to  the  instrument  as  a 
mortgage.  Russell  v.  Southard,  12  How.  139;  Dougherty  v. 
Colgan,  6  Gill  &  J.  (Md.)  275;  Artz  v.  Qlover,  21  Md.  456; 
Baugh  v.  Merryman^  82  id.  185. 

3.  The  burden  of  proof  is  on  the  mortgagee,  who  claims  a 
release  of  the  equity  of  redemption,  to  show  that  it  was  made 
fairly,  deliberately,  and  for  an  adequate  consideration.  Unless 
the  transaction  be  fair  and  unmixed  with  any  advantage  taken 
by  him  of  the  use  of  his  incumbrance,  or  of  the  necessitous 
circumstances  of  the  mortgagor,  equity  will  hold  the  parties 
to  their  original  relation  of  debtor  and  creditor.  Dougherty  v. 
Colgan,  6  Gill  &  J.  (Md.)  275;  Mills  v.  Mills,  26  Conn.  218; 
Hyndman  v.  Hyndman,  19  Vt.  9;  Villa  v.  Rodriguez,  12  Wall. 
323  ;  Williams  v.  Owen,b  Myl.  &  Cr.  803 ;  Russell  v.  Southard, 
supra;  2  White  &  Tudor,  Lead.  Cas.  in  Eq.  (4th  Am.  ed.), 
pp.  1983,  1984,1995. 

Mr.  Walter  D.  Davidge  for  the  appellee. 

The  mortgagee  was  under  no  disability  to  purchase  the  equity 
of  redemption ;  and  the  validity  of  the  purchase  does  not,  \o  use 
the  language  of  this  court,  "depend  upon  his  ability  afterwards 
to  show  that  he  paid  for  the  property  all  that  any  one  would 
have  been  willing  to  give."  Rmsell  v.  Southard,  12  How.  139. 
See  also  Villa  v.  Rodriguez,  12  Wall.  323 ;  8  Sugden,  V.  &  P. 
(10th  e<l.)  227,  228;  Knight  v.  Majoribanks,  2  Mac.  &  G.  10, 
Webb  V.  York,  2  Sch.  &  Lef.  661 ;  Conway's  Ex,  v.  Alexander, 
7  Cranch,  218;  Hicks  v.  Hicks,  5  Gill  &  J.  (Md.)  85;  TraU  n. 
Skinner,  17  Pick.  (Mass.)  218;  Wynkoop  v.  Cavring  et  al.,  21 
111  570.  Such  a  transaction  will  not  be  set  aside,  except  for 
manifest  unfairness,  or  gross  inadequacy  of  price;  and  neither 
of  those  grounds  for  relief  is  averred.  The  complainant  testi- 
fied in  his  own  behalf,  but  was  silent  upon  the  subject  of  the 
value  of  the  property. 
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More  tlian  eleven  years  elapsed  between  the  date  of  the 
transaction  now  sought  to  be  impeached  and  the  filing  of  this 
bill,  and  no  explanation  of  the  delay  is  furnished.  The  laches 
of  the  complainant,  and  his  long  acquiescence  in  the  assertion 
of  adverse  rights  by  the  defendant,  are  a  bar  to  this  suit. 
Badger  v.  Badger,  2  Wall.  87 ;  Mar%h  v.  Whitmare,  21  id.  178. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  redeem  certain  property,  consist- 
ing of  two  squares  of  land  in  the  city  of  Washington,  from  an 
alleged  mortgage  of  the  complainant.  The  facts,  out  of  which 
it  arises,  are  briefly  these :  In  March,  1857,  the  complainant, 
Samuel  A.  Peugh,  borrowed  from  the  defendant,  Henry  S. 
Davis,  the  sum  of  $2,000,  payable  in  sixty  days,  with  interest 
at  the  rate  of  three  and  three-fourths  per  cent  a  mouth,  and 
executed  as  security  for  its  payment  a  deed  of  the  two  squares. 
This  deed  was  absolute  in  form,  purporting  to  be  made  upon  a 
sale  of  the  property  for  the  consideration  of  the  4^2,000,  and 
contained  a  special  covenant  against  the  acts  of  the  grantor 
and  parties  claiming  under  him.  This  loan  was  paid  at  its 
maturity,  and  the  deed  returned  to  the  grantor. 

In  May  following,  the  complainant  borrowed  another  sum 
from  the  defendant,  amounting  to  $1,500,  payable  in  sixty  days, 
with  the  same  rate  of  interest,  and  as  security  for  its  payment 
redelivered  to  him  the  same  deed.  Upon  this  sum  the  interest 
was  paid  up  to  the  6th  of  September  following.  The  principal 
not  being  paid,  the  defendant  placed  the  deed  on  record  on  the 
7th  of  that  month.  In  January,  1858,  a  party  claiming  the 
squares  under  a  tax  title  brought  two  suits  in  ejectment  for 
their  recovery.  The  defendant  thereupon  demanded  payment 
of  his  loan,  as  he  had  previously  done,  but  without  success. 

On  the  9th  of  February  following,  the  complainant  obtained 
from  the  defendant  the  further  sum  of  $500,  and  thereupon 
executed  to  him  an  instrument  under  seal,  which  recited  that 
he  had  previously  sold  and  conveyed  to  the  defendant  the 
squares  in  question  ;  that  the  sale  and  conveyance  were  made 
with  the  assurance  and  promise  of  a  good  and  indefeasible  title 
in  fee-simple;  and  that  the  title  was  now  disputed.  It  con* 
^ined  a  general  oovenant  warranting  the  title  against  all  par 
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ties,  and  a  special  ooyenant  to  pay  and  refund  to  the  defendant 
the  costs  and  expenses,  including  the  consideration  of  the  deed^ 
to  which  he  might  be  subjected  by  reason  of  any  claim  or  liti- 
gation on  account  of  the  premises.  Accompanying  this  instru- 
ment, and  bearing  the  same  date,  the  complainant  gave  the 
defendant  a  receipt  for  f  2,000,  purporting  to  be  in  full  for  the 
purchase  of  the  land. 

The  question  presented  for  determination  is  whether  these 
instruments,  taken  in  connection  with  the  testimony  of  the 
parties,  had  the  effect  of  releasing  the  complainant's  equity  of 
redemption.  It  is  insisted  by  him  that  the  $500  advanced  at 
the  time  was  an  additional  loan,  and  that  the  redelivered  deed 
was  security  for  the  $2,000,  as  it  had  previously  been  for  the 
$1,500.  It  is  claimed  by  the  defendant  that  this  money  was 
paid  for  a  release  of  the  equity  of  redemption  which  the  com- 
plainant offered  to  sell  for  that  sum,  and  at  the  same  time  to 
warrant  the  title  of  the  property  and  indemnify  the  defendant 
against  loss  from  the  then  pending  litigation. 

It  is  an  established  doctrine  that  a  court  of  equity  will  treat 
a  deed,  absolute  in  form,  as  a  mortgage,  when  it  is  executed  as 
security  for  a  loan  of  money.  That  court  looks  beyond  the 
terms  of  the  instrument  to  the  real  transaction ;  and  when  that 
is  shown  to  be  one  of  security,  and  not  of  sale,  it  will  give  effect 
to  the  actual  contract  of  the  parties.  As  the  equity,  upon 
which  the  court  acts  in  such  cases,  arises  from  the  real  charac- 
ter of  the  transaction,  any  evidence,  written  or  oral,  tending  to 
show  this  is  admissible.  The  rule  which  excludes  parol  testi- 
mony to  contradict  or  vary  a  written  instrument  has  reference 
to  the  language  used  by  the  parties.  That  cannot  be  qualified 
or  varied  from  its  natural  import,  but  must  speak  for  itself. 
The  rule  does  not  forbid  an  inquiry  into  the  object  of  the  par- 
ties in  executing  and  receiving  the  instrument.  Thus,  it  may 
be  shown  that  a  deed  was  made  to  defraud  creditors,  or  to 
give  a  prefereiice,  or  to  secure  a  loan,  or  for  any  other  object 
not  apparent  on  its  face.  The  object  of  parties  in  such  cases 
will  be  considered  by  a  court  of  equity :  it  constitutes  a  ground 
for  the  exercise  of  its  jurisdiction,  which  will  always  be 
asserted  to  prevent  fraud  or  oppression,  and  to  promote  jus- 
tice.    Eughes  v.  Edwards,  9  Wheat.  489;  Russell  ▼.  Southard^ 
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12  How.  189;  Taylor  r.  Luther^  2  Samn.  228;  Pierce  y.  RoHn^ 
wn,  18  Cal.  116. 

It  is  also  an  established  doctrine  that  an  equity  of  redemption 
is  inseparably  connected  with  a  mortgage ;  that  is  to  say,  so 
long  as  the  instriunent  is  one  of  security,  the  borrower  has  in  a 
court  of  equity  a  right  to  redeem  the  property  upon  payment 
of  the  loan.  This  right  cannot  be  waived  or  abandoned  by 
any  stipulation  of  the  parties  made  at  the  time,  even  if  embod- 
ied in  the  mortgage.  This  is  a  doctrine  from  which  a  court 
of  equity  never  deviates.  Its  maintenance  is  deemed  essential 
to  the  protection  of  the  debtor,  who,  under  pressing  necessitieB, 
will  often  submit  to  ruinous  conditions,  expecting  or  hoping  to 
be  able  to  repay  the  loan  at  its  maturity,  and  thus  prevent  the 
conditions  from  being  enforced  and  the  property  sacrificed. 

A  subsequent  release  of  the  equity  of  redemption  may 
undoubtedly  be  made  to  the  mortgagee.  There  is  nothing  in 
the  policy  of  the  law  which  forbids  the  transfer  to  him  of  the 
debtor's  interest.  The  transaction  will,  however,  be  closely 
scrutinized,  so  as  to  prevent  any  oppression  of  the  debtor. 
Especially  is  this  necessary,  as  was  said  on  one  occasion  by 
this  court,  when  the  creditor  has  shown  himself  ready  and 
skilful  to  take  advantage  of  the  necessities  of  the  borrower. 
RuBnell  V.  Southard^  9upra.  Without  citing  the  authorities,  it 
may  be  stated  as  conclusions  from  them,  that  a  release  to  the 
mortgagee  will  not  be  inferred  from  equivocal  circumstances 
and  loose  expressions.  It  must  appear  by  a  writing  importing 
in  terms  a  transfer  of  the  mortgagor's  interest,  or  such  facts 
must  be  shown  as  will  operate  to  estop  him  from  asserting  any 
interest  in  the  premises.  The  release  must  also  be  for  an  ade- 
quate consideration ;  that  is  to  say,  it  must  be  for  a  considera- 
tion which  would  be  deemed  reasonable  if  the  transaction  were 
between  other  parties  dealing  in  similar  property  in  its  vicinity. 
Any  marked  undervaluation  of  the  property  in  the  price  paid 
will  vitiate  the  proceeding. 

If,  now,  we  apply  these  views  to  the  question  before  us,  it 
will  not  be  difficult  of  solution.  It  is  admitted  that  the  deed 
of  the  complainant  was  executed  as  security  for  the  loan  ob- 
tained by  him  from  the  defendant.  It  is,  therefore,  to  be 
treated  as  a  mortgage,  as  much  so  as  if  it  contained  a  condition 
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that  the  estate  should  revert  to  the  grantor  upon  payment  of 
the  loan.  There  is  no  satisfactory  evidence  that  the  equity  of 
redemption  was  ever  released.  The  testimony  of  the  parties 
is  directly  in  conflict,  both  being  equally  positive,  —  the  one, 
that  the  advance  of  ffSOO  in  February,  1858,  was  an  additional 
loan  ;  and  the  other,  that  it  was  made  in  purchase  of  the  mort- 
gagor's interest  in  the  property.  The  testimony  of  the  defend- 
ant with  reference  to  other  matters  connected  with  the  loan  is, 
in  several  essential  particulars,  successfully  contradicted.  His 
denial  of  having  received  the  instalments  of  interest  prior  to 
September,  1857,  and  his  hesitation  when  paid  checks  for  the 
amounts  with  his  indorsement  were  produced,  show  that  his 
recollection  cannot  always  be  trusted. 

Aside  from  the  defective  recollection  of  the  creditor,  there 
are  several  circumstances  tending  to  support  the  statement  of 
the  mortgagor.  One  of  them  is  that  the  value  of  the  property 
at  the  time  of  the  alleged  release  was  greatly  in  excess  of  the 
amount  previously  secured  with  the  additional  $500.  Several 
witnesses  resident  at  the  time  in  Washington,  dealers  in  real 
property,  and  familiar  with  that  in  controversy  and  similar 
property  in  its  vicinity,  place  its  value  at  treble  that  amount. 
Some  of  them  place  a  still  higher  estimate  upon  it.  It  is  not 
in  accordance  with  the  usual  course  of  parties,  when  no  fraud 
is  practised  upon  them,  and  they  are  free  in  their  action,  to 
surrender  their  interest  in  property  at  a  price  so  manifestly 
inadequate.  The  tax  title  existed  when  the  deed  was  executed, 
and  it  was  not  then  considered  of  any  validity.  The  experi- 
enced searcher  who  examined  the  records  pronounced  it  worth- 
less, and  so  it  subsequently  proved. 

Another  circumstance  corroborative  of  the  statement  of  the 
mortgagor  is,  that  he  retained  possession  of  the  property  after 
the  time  of  the  alleged  release,  enclosed  it,  and  either  culti- 
vated it  or  let  it  for  cultivation,  until  the  enclosure  was  de- 
stroyed by  soldiers  at  the  commencement  of  the  war  in  1861. 
Subsequently  he  leased  one  of  the  squares,  and  the  tenant 
erected  a  building  upon  it.  The  defendant  did  not  enter  into 
pocfsession  until  1865.  These  acts  of  the  mortgagor  justify  the 
oonclusion  that  he  never  supposed  that  his  interest  in  the  prop- 
erty was  gone,  whatever  the  mortgagee  may  have  thought. 
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Parties  do  not  usually  enclose  and  cultivate  property  in  which 
they  have  no  interest. 

The  instrument  executed  on  the  9th  of  February,  1858,  and 
the  accompanying  receipt,  upon  which  the  defendant  chiefly 
relies,  do  not  change  the  original  character  of  the  transaction. 
That  instrument  contains  only  a  general  warranty  of  the  title 
conveyed  by  the  original  deed,  with  a  special  covenant  to  indem- 
nify the  grantee  against  loss  from  the  then  pending  litigation. 
It  recites  that  the  deed  was  executed  upon  a  contract  of  sale 
contrary  to  the  admitted  fact  that  it  was  given  as  security  for 
a  loan.  The  receipt  of  the  $2,000,  purporting  to  be  the  pur- 
chase-money for  the  premises,  is  to  be  construed  with  the 
instrument,  and  taken  as  having  reference  to  the  consideration 
upon  which  the  deed  had  been  executed.  That  being  absolute 
in  terms,  purporting  on  its  face  to  be  made  upon  a  sale  of  the 
property,  the  other  papers  referring  to  it  were  drawn  so  as  to 
conform  with  those  terms.  They  are  no  more  conclusive  of 
any  actual  sale  of  the  mortgagor's  interest  than  the  original 
deed.  The  absence  in  the  instrument  of  a  formal  transfer  of 
that  interest  leads  to  the  conclusion  that  no  such  transfer  was 
intended. 

We  are  of  opinion  that  the  complainant  never  conveyed  his 
interest  in  the  property  in  controversy  except  as  security  for 
the  loan,  and  that  his  deed  is  a  subsisting  security.  He  has, 
therefore,  a  right  to  redeem  the  property  from  the  mortgage. 
In  estimating  the  amount  due  upon  the  loan,  interest  only  at 
the  rate  of  six  per  cent  per  annum  will  be  allowed.  The 
extortionate  interest  stipulated  was  forbidden  by  statmte,  and 
would,  in  a  short  period,  have  devoured  the  ^hole  estate.  The 
defendant  should  be  charged  with  a  reasonable  sum  for  the  use 
and  occupation  of  the  premises  from  the  time  he  took  posses- 
sion in  1865,  and  allowed  for  the  taxes  paid  and  other  necessary 
expenses  incurred  by  him. 

The  decree  of  the  Supreme  Court  of  the  District  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings,  in 
acoordance  with  this  opinion ;  and  it  is 

So  ordered, 
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Dial  v.  Reynolds. 

L  Except  in  cases  arising  under  the  bankrupt  law,  a  court  of  tbe  United  States 
cannot  enjoin  a  party  from  proceeding  in  a  State  court 

S.  A  bill  of  foreclosure  is  bad  for  misjoinder  of  parties  and  for  multifariousness, 
where  persons  are  made  defendants  thereto  who  claim  title  adrerselj  to 
the  mortgagor  and  the  complainant,  and  the  latter  seeks  in  that  suit  to 
litigate  and  settle  his  rights. 

Appeal  from. the  Circuit  Court  of  the  United  States  foi  the 
Eastern  District  of  Tennessee. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Submitted  on  printed  arguments  by  Mr,  J.  M.  Thomburgh 
for  the  appellant. 

There  was  no  opposing  counsel. 

Mr.  Justice  Swaynb  delivered  the  opinion  of  the  court. 

The  original  bill  was  filed  by  Ly  f  ord,  as  trustee,  and  Staatsman. 
Reynolds  demurred.  Subsequently  Lyford  resigned  his  place  as 
such  trustee,  and  Dial  was  appointed  in  his  stead,  pursuant  to 
a  law  of  Tennessee.  Dial  and  Staatsman  filed  an  amended  and 
supplemental  bill.  To  this  bill  Reynolds  also  demurred.  Dial 
and  Staatsman  filed  another  amended  bill,  and  Reynolds  again 
demurred.  All  the  bills  set  forth  substantially  the  same  case. 
The  facts  alleged  may  be  briefly  stated.  A  deed  of  ti-ust  was 
executed  by  Cooper  to  Lyford,  to  secure  certain  liabilities  of 
the  grantor  to  Staatsman,  and  for  other  purposes.  Reynolds 
asserted  title  in  himself  to  the  property  covered  by  the  deed. 
He  claimed  adversely  to  all  the  other  parties.  He  had  before 
sued  another  party  for  the  premises.  The  case  was  brought  to 
this  court  for  final  determination.  It  was  decided  against  him. 
He  thereafter  commenced  another  action  of  ejectment  in  the 
proper  State  court,  which  was  still  pending.  The  bill  seeks  to 
foreclose  the  deed  of  trust,  to  quiet  the  title  of  the  trustee,  to 
remove  the  cloud  cast  upon  it  by  Reynolds,  and  to  enjoin  him 
finally  from  further  prosecuting  his  pending  action  of  eject- 
ment. 

The  Circuit  Court  sustained  the  demurrers  and  dismissed  the 
bills.  The  complainants  appealed  to  this  court.  The  case  was 
submitted  here  without  oral  argument.     The  counsel  for  the 
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appellants  has  filed  a  brief.  None  has  been  filed  upon  the  other 
side. 

There  are  two  objections  to  these  bills :  — 

1.  The  gravamen  of  what  is  desired  as  to  Reynolds  is  an  in- 
junction to  prevent  his  proceeding  at  law  in  the  State  court. 
Without  this,  all  else  is  of  no  account.  Any  other  remedy 
would  be  unavailing.  Such  an  injunction,  except  under  the 
Bankrupt  Act,  no  court  of  the  United  States  can  grant.  With 
this  exception,  it  is  expressly  forbidden  by  law.  Act  of  March 
2,  1793,  sect.  6  (1  Stat.  384) ;  Rev.  Stat.,  sect.  720 ;  Diggs  v. 
Wolcott^  4  Cranch,  179 ;  Peck  et  al,  v.  JeniM9%  et  alj  7  How. 
612 ;   Watson  v.  Janes,  18  Wall.  679. 

2.  It  is  well  settled  that  in  a  foreclosure  proceeding  the  com- 
plainant cannot  make  a  person  who  claims  adversely  to  both 
the  mortgagor  and  mortgagee  a  party,  and  litigate  and  settle 
his  rights  in  that  case.  ■  Barbour,  Parties  in  Equity,  493,  and 
the  cases  tbere  cited. 

This  case  was  one  of  fatal  misjoinder  and  multifariousness, 
and  the  proper  course  for  Reynolds  was  to  demur.  Story, 
Eq.  PL,  sect.  284  J. 

The  complainants  not  having  amended  by  striking  out  so 
much  of  the  bills  as  related  to  him  and  his  claim,  it  was  propei 
for  the  court  to  sustain  the  demurrers  and  dismiss  the  bills. 

Decree  affirmed. 


Hitchcock  v.  Galyestok. 

1.  Where  a  city  conncfl  is  vested  with  power  to  canse  sidewalks  in  the  dtf  to  be 
constructed,  it  may  authorize  the  mayor,  and  the  chairman  of  tlie  committee 
on  streets  and  alleys,  to  make,  in  its  behalf,  and  pursuant  to  its  directions, 
a  contract  for  doing  the  work. 

%  A  proTision  in  the  charter,  that  the  city  councU  shall  not  borrow  for  general 
purposes  more  tlian  f50,000,  does  not  limit  the  debt  of  the  city,  nor  prohibit 
the  council  from  enteriug  into  a  contract  invoWing  an  expenditure  exceed- 
ing that  amount,  for  special  improvements,  such  as  the  grading  and  paWng 
of  streets  and  the  construction  of  sidewalks,  which  are  authorized  by  the 
vhtrter. 

8^  Sucli  a  contract  is  not  rendered  wholly  inoperatiTe  because  It  protides  that 
the  work  done  under  it  shaU  be  paid  for  in  bonds  of  tlie  oorpontSon,  the 
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iMoe  whereof  was  not  aathorized  by  law.  The  contract,  tj  far  as  it  is  in 
other  respects  lawful,  remains  in  force ;  and  for  the  breacli  thereof  the  cop> 
poration  is  liable. 
4.  The  contract  in  question  in  this  case  construed,  and  the  proriso  therein,  in 
reference  to  the  consent  of  the  owners  of  the  property  fronting  or  abutting 
on  the  pavements  to  be  laid,  held  to  hare  reference  to  the  materials  to  be 
nsed  in  constructing  them,  and  not  to. the  execution  of  the  work  itself. 

ERROft  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas. 

The  judgment  in  the  court  below  haying  been  given  upon  a 
demurrer  to  the  plain tifEs'  petition,  there  is  no  controversy 
about  the  facts. 

The  city  of  Galveston,  proposing  to  improve  some  of  its  side- 
walks, entered  into  a  contract  with  Dexter  G.  Hitchcock  and 
James  W.  Byrnes,  the  plaintiffs,  by  which  they  agreed  to  fur- 
nish the  materials  and  in  whole  or  in  part  to  do  the  work 
necessaiy  for  the  improvement.  The  work  consisted  of  filling, 
grading,  curbing,  and  paving.  By  ordinance,  it  had  been  de- 
termined that  the  sidewalks  should  be  paved  with  one  or  the 
other  of  the  following-described  materials:  "Asphalt,  hard 
bricks  laid  in  a  bed  of  Portland  cement  and  properly  grouted, 
concrete  made  of  Portland  cement  mixed  with  other  proper 
materials,  or  with  tile  or  stone  laid  in  a  bed  of  Portland  cement." 
The  ordinance  contains  a  provision  that  the  "  owners  of  lots  or 
parts  of  lots  who  represent  in  each  block  a  majority  of  the  feet 
fronting  or  abutting  upon  any  sidewalk  of  the  same  which  is  to 
be  paved  "  shall  have  the  "  right  ...  to  select  and  designate 
which  of  the  said  materials  they  prefer  and  desire  to  be  used  in 
the  construction  of  the  pavement  to  be  laid  down  on  the  said 
designated  sidewalk,"  reserving,  however,  to  the  chairman  of 
the  committee  on  streets  and  alleys  the  right  to  determine  thc^ 
material  to  be  used  in  case  the  lot-owners  failed  to  make  a 
selection.  Of  course,  grading,  filling,  and  curbing  were  a  nec- 
essary preparation  to  any  of  these  diflferent  modes  of  paving ; 
and  the  city  ordinances  made  provision  for  these  several  kinds 
of  preparatory  work,  as  well  as  for  the  paving.  It  was  in  pureu- 
ance  of  these  ordinances  that  the  contract  was  made.  By  it,  the 
city  engaged,  in  the  first  instance,  to  pay  to  the  plaintiffs  the  sura 
of  f  1.75,  in  bonds  of  the  city,  styled  "  Galveston  city  bonds  for 
ndiewalk  improvements,"  to  be  taken  at  par,  for  every  square 
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yard  of  pavement  laid  down  by  them  upon  certain  designated 
sidewalks,  the  pavement  to  be  composed  of  asphalt  in  bulk, 
rolled  solid  to  the  thickness  of  three  inches ;  provided,  however, 
the  plaintiffs  ^^  obtain  the  written  consent  of  the  owners  of  the 
property  frontihg  or  abutting  upon  the  said  sidewalks  to  the 
laying  down  of  the  said  pavement,  which  written  consent  or 
selection  of  said  pavement  shall  be  filed  in  the  mayor's  office 
with  the  city  clerk." 

Following  this  conditional  arrangement  for  an  asphalt  pave- 
ment, where  such  a  pavement  might  be  selected,  the  parties 
by  the  contract  entered  into  other  engagements.  The  city 
undertook  to  pay  to  the  plaintiffs  in  the  said  bonds,  to  be 
taken  at  par,  the  sum  of  $1.25  for  every  cubic  yard  of  filling 
necessary  to  be  done  '^  upon  any  and  all  of  the  said  sidewalks 
preparatory  to  the  laying  of  any  pavement  thereon,"  the  above 
price  to  include  not  only  the  filling,  but  the  grading,  tamping, 
and  rolling. 

The  contract  next  contained  an  engagement  of  the  city  to 
pay  to  the  plaintiffs  in  the  said  bonds,  to  be  taken  at  par,  forty- 
five  cents  for  each  square  foot  of  wooden  curbing  (to  be  com- 
posed or  made  of  three-inch  cypress)  "  that  might  be  needed  or 
used  in  filling  up  and  grading  the  said  sidewalks  preparatory  to 
putting  down  the  said  pavement,  or  any  other." 

The  contract  also  bound  the  city  to  pay  the  plaintiffs  for 
wooden  curbing  needed  or  used  for  putting  down  the  pavements 
that  were  to  be  only  six  feet  in  width.  In  consideration  of  all 
these  promises  of  the  city,  the  plaintiffs  bound  themselves  to 
lay  down  and  fabricate  the  said  pavement  in  the  manner  and 
style  above  set  forth  and  stipulated ;  and  they  also  bound  them* 
selves  to  fill,  grade,  tamp,  roll,  and  curb  the  said  sidewalks  as 
above  set  forth  and  stipulated,  and  to  receive  in  payment  for 
all  the  said  work  the  respective  prices  above  stated  in  Galves- 
ton city  bonds  for  sidewalk  improvement  at  par.  They  further 
bound  themselves  to  commence  the  work  within  twenty  days, 
and  to  finish  it  without  unnecessary  delay. 

Accordingly,  they  proceeded  to  fulfil  their  engagements.  They 
made  contracts  for  labor  and  materials,  performed  a  large  amount 
of  work,  completed  the  curbing  and  filling  of  some  sidewalks, 
and  were  going  on  in  earnest  to  finish  the  entire  work,  when« 
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at  the  expiration  of  forty-six  days,  they  were  compelled  by 
force  and  by  authority  of  the  city  to  abandon  their  work  with- 
out  any  fault  of  their  own.  On  the  20th  of  April,  1874,  the 
city  council  declared  the  contract  null  and  void,  and  dii-ected 
the  mayor  to  notify  the  contractors  to  that  effect;  which  he  did, 
two  days  thereafter.  Hence  the  present  suit  to  recover  damages 
for  the  breach  of  the  contract. 

The  demurrer  to  the  petition  was  sustained,  and  judgment 
rendered  for  the  defendants.  The  plaintiffs  sued  out  this  writ 
of  error. 

Mr.  F.  Charles  Hume  and  Mr.  S.  S.  HcnJde  for  the  plaintiffs 
in  error. 

Where  a  municipal  corporation  has  power  to  do  certain  work, 
it  may  order  its  agents,  for  it  and  in  its  name,  to  enter  into  the 
requisite  contract,  which  will  be  binding  upon  it.  Burrill  v. 
The  City  of  Boston,  2  Cliff.  690 ;  Ford  v.  Williams,  21  How. 
287 ;  San  Antonio  v.  Lewis,  9  Tex.  69 ;  Bank  of  Columbia  v.  Pat- 
terson, 7  Cranch,  299 ;  Dunn  v.  Rector  of  St,  Andreiv's  Church, 
14  Johns.  (N.  Y.)  118 ;  Glidden  v.  Unitt/,  38  N.  H.  677  ;  2  Kent, 
Com.  290 ;  Angell  &  Ames,  Corp.,  sect.  212 ;  Fitton  v.  Hamilton 
City,  6  Nev.  196 ;  Smiley  v.  Mayor,  ^c,  6  Heisk.  (Tenn.)  604 ; 
Story,  Contr.,  sect.  312  ;  Hoyt  v.  Thompson's  Executor,  19  N.  Y. 
207  ;  Abby  v.  Billups,  36  Miss.  618 ;  Alton  v.  Mulledy,  21  111. 
76 ;  Dillon,  Mun.  Corp.,  sects.  132,  374 ;  Story,  Agency,  sect. 
64 ;  Clark  v.  Mayor,  fc,  of  Washington,  12  Wheat.  40 ;  Fan- 
ning V.  Gregorie  et  al.,  16  How.  524 ;  Sharp  v.  Mayor,  ^c.  of 
New  York,  26  How.  (N.  Y.)  Pr.  888;  IHckerson  v.  Peters, 
71  Pa.  St.  63;  Northern  Central  Railway  Co.  v.  Mayor,  ^c. 
of  Baltimore,  21  Md.  93. 

The  absence  of  authority  to  issue  the  bonds  does  not  impair 
the  validity  and  obligation  of  the  contract.  They  are  merely 
evidences  of  indebtedness ;  and,  if  they  are  absolutely  void,  that 
indebtedness  remains,  and  the  city  is  liable  upon  the  contract, 
and  for  damages  occasioned  by  the  breach  of  it.  State  Bank  v. 
LeaviU,  14  N.  Y.  162 ;  Leavitt  v.  Curtis  et  al.,  16  id.  9 ;  Ondda 
Bank  V.  Ontario  Bank,  21  id.  490 ;  Argenti  v.  City  of  San 
FrarAsco,  16  Cal.  266 ;  Maher  v.  Chicago^  88  111.  266 ;  Chxec^o 
V.  The  People,  48  id.  416. 

By  the  contract,  the  city  intended  to  incur  a  direct  liability 
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to  the  contractor,  and  for  payments  made  reimburse  itself  by 
assessments  upon,  and  in  the  event  of  their  non-payment  by 
sales  of,  the  lots  bordering  upon  the  streets  improved.  Where, 
as  in  this  case,  there  is  no  express  limitation  upon  the  power 
of  the  city,  such  a  contract  is  valid.  Allen  v.  City  of  Janesville^ 
85  Wis.  403 ;  Forltz  v.  Cincinnati,  2  Handy  (Ohio),  261 ;  Sleeper 
V.  Bullen,  6  Kan.  300;  Maker  v.  Chicago,  38  111.  266;  Chicago 
V.  The  People,  48  id.  416;  Louisville  v.  Hyatt,  6  B.  Mon.  (Ky.) 
199;  Kearney  v.  City  of  Covington,  1  Mete.  (Ky.)  839;  Si4nft 
V.  Williamsburgh,  24  Barb.  (N.  Y.)  427. 

The  city  having  so  contracted,  and  failed  or  refused  to 
make  such  assessments  and.  collections  with  due  diligence  and 
pay  the  contractor,  is  liable  to  suit.  Baldmn  v.  Oswego,  1  Abb. 
(N.  Y.)  App.  Dec.  62 ;  Cummings  v.  Brooklyny  11  Paige  (N.  Y.), 
596 ;  Allen  v.  City  of  Janesville,  Forltz  v.  Cincinnati,  Sleeper  v. 
Bullen,  Louisville  v.  Hyatt,  Kearney  v.  Covington,  Swtft  v.  Wilr 
liamsburgh,  and  Argenti  v.  City  of  San  Francisco,  supra. 

The  provision  that  the  council  shall  not  borrow  for  general 
purposes  more  than  $50,000  has  no  bearing  whatever  upon  this 
contract  for  special  improvements.  Cummings  v.  Brooklyn, 
Baldwin  v.  Oswego,  Allen  v.  City  of  Janesville,  and  Argenti  v. 
City  of  San  Francisco,  supra. 

Mr.  W,  P.  Bollinger  and  Mr.  George  Floumoy^  contra. 

The  city  of  Galveston  had  no  express  authority  to  make  the 
contract  in  question,  or  to  issue  bonds  in  payment  of  the  work 
done  thereunder,  and  none  can  be  implied  from  their  general 
powers.  Police  Jury  v.  Britton,  15  Wall.  566 ;  The  Mayor  v. 
Ray,  19  id.  468 ;  Williams  v.  Davidson,  43  Tex.  1 ;  Dillon,  Mun. 
Corp.,  sect.  393.  The  contract  to  pay  in  such  bonds  for  im- 
provements of  that  description  was  therefore  void.  Union 
Pacific  Railroad  v.  Lincoln  County,  3  Dill.  300 ;  State  v. 
Swift,  11  Nev.  167 ;  Thomas  v.  Port  Huron,  27  Mich.  320 ; 
Lucas  et  al,  v.  Saw  Francisco,  7  Cal.  463 ;  Roeek  v.  Newark^ 
88  N.  J.  L.  129 ;  New  Albany  v.  Sweeney,  13  Ind.  245 ;  John- 
son V.  Indianapolis,  16  id.  227;  MeCullough  v.  Brooklyn,  23 
Wend.  (N.  Y.)  458 ;  Lake  v.  TrusUes  of  WiUiamsburgK  4  Den. 
<N.  Y.)  520  ;  Hunt  v.  Utica,  18  N.  Y.  442 ;  Swift  v.  WUliams^ 
burgh,  24  Barb.  (N.  Y.)  427;  Baldwin  v.  Oswego,  1  Abb. 
<N.  Y.)  App.  Dec.  62 ;  Hale  v.  Kenosha,  29  Wb.  599;  Bridtte- 
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port  V.  New  York  ^  New  Haven  MaUroad  Co..,  86  Conn.  255 ; 
Alexander  et  oZ.  v.  The  Mayor^  ^c.  of  Baltimore^  6  Gill  (Md.), 
888 ;  Lansing  v.  Lansing^  25  Mich.  207 ;  Buppert  et  al.  v.  The 
Mayor^  ^c.  of  Baltimore^  28  Md.  184 ;  Annapolis  v.  Harwood^ 
82  id.  471;  Fairfield  v.  Batcliff,  20  Iowa,  896;  Head  v.  Provir 
dence  Insurance  Co.^  2  Cranch,  127 ;  Zottman  v.  San  Franeiseo^ 
20  Cal.  96;  Nicholson  Paving  Co.y.  Painter,  85  id.  699;  White- 
hall y.  Pulaski  County,  2  Dill.  249 ;  Sail  ^  Argalls  y.  County 
of  Marshall,  12  Iowa,  142 ;  Begents^  University  v.  Hart,  7  Minn. 
61 ;  King  v.  Brooklyn,  42  Barb.  (N.  Y.)  627 ;  Bichardson  v. 
Brooklyn,  84  id.  669 ;  Dillon,  Mun.  Corp.,  sects.  56,  610,  658, 
664. 

The  contract,  if  valid,  will  impose  upon  the  (»ty  a  liability 
exceeding  $50,000,  and  is  therefore  in  violation  of  that  provision 
in  the  charter  of  the  city  which  prohibits  the  council  from  bor- 
rowing for  general  purposes  more  than  that  sum.  Bogers  v. 
Burlington,  8  Wall.  654;  Middleton  v.  Alleghany  County^  87 
Pa.  St.  287  ;  McPherson  v.  Foster,  48  Iowa,  48 ;  State  v.  Strader, 
25  Ohio  St.  627. 

The  contract  sued  on  is  not  valid,  because,  1.  The  city 
council  could  not  delegate  the  power  to  the  mayor  and  the 
chairman  of  the  committee  on  streets  and  alleys  to  make  it ; 
2.  The  said  mayor,  &c.,  still  further  delegated  the  power  to 
determine  the  paving  of  said  sidewalks  to  the  owners  of  the 
lots  thereon.  Dillon,  Mun.  Corp.,  sects.  60,  667,  618,  649, 
and  notes ;  Lyon  v.  Jerome,  26  Wend.  (N.  Y.)  484 ;  Danforth 
V.  Paterson,  34  N.  J.  L.  163  ;  Stute  v.  City  of  New  York,  8  Duer 
(N.  Y.),  181 ;  aoszler  v.  Georgetown,  6  Wheat.  693 ;  Hyde 
V.  Joyes,  4  Bush  (Ky.),  468 ;  Mayor  of  Baltimore  v.  Porter, 
18  Md.  284 ;  Oakland  v.  Carpentier,  13  Cal.  540 ;  Buggies  v. 
Collier,  48  Mo.  868;  East  St.  Louis  v.  Wehrung,  60  111.  28; 
Day  V.  Green,  4  Cush.  (Mass.)  438 ;  Coffin  v.  Nantucket,  5  id. 
269 ;  Buggies  v.  Nantucket,  11  id.  433 ;  Ux  parte  Winsor, 
8  Story,  411 ;  Scofield  v.  Lansing,  17  Mich.  487 ;  SchenUy  v. 
Alleghany,  36  Pa.  St.  62. 

It  results  from  the  want  of  authority  to  bind  the  city  by  the 
contract  sued  on  that  there  is  no  liability  for  the  filling  and 
curbing  which  it  is  alleged  has  been  performed  by  the  plaintifEs. 
Cooley,  Const.  Lim.  196;  Bonesteel  v.  Mayor  qf  New  Tork^ 
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22  N.  Y.  162 ;  McDonald  v.  Mayor  of  New  York,  4  Thomp.  & 
C.  (N.  Y.)  177,  and  cases  cited ;  Murphy  v.  Louisville,  9  Bush 
(Ky.),  189 ;  Craycraft  v.  Selvage,  10  id.  696;  Reilly  v.  Philor 
delphia,  60  Pa.  St.  467. 

The  contract  was  subject  to  the  condition  that  the  lot  owners 
fronting  or  abutting  upon  the  sidewalks  should  select  the  kind/ 
of  pavement,  and  that  their  written  consent  to  laying  it 
down  should  be  obtained  by  the  plaintiffs.  The  pleadings  do 
not  aver  the  performance  of  this  condition,  and  without  it  the 
contract,  even  if  authorized  by  the  charter,  was  not  binding 
upon  the  city. 

Mr.  Justice  Strong,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  demurrer  to  the  plaintiffs'  petition  raises  several  ques- 
tions, all  relating  to  the  validity  or  construction  of  the  agree- 
ment between  the  parties.  These  questions  were  not  all 
considered  by  the  Circuit  Court,  but,  as  we  are  of  opinion  that 
court  erred  in  giving  judgment  for  the  defendant,  we  cannot 
overlook  any  consideration  that  could  justify  such  a  judgment. 

It  is  contended,  on  behalf  of  the  defendants,  that  the  city  of 
Galveston  had  no  power  given  to  it  by  law  to  make  the  con- 
tract which  was  made,  or  bind  itself  to  pay  with  the  bonds 
described,  for  sidewalk  improvements.  The  contract  was  made 
on  behalf  of  the  city  by  the  mayor  and  the  chairman  of  the 
committee  on  streets  and  alleys,  who  had  been  authorized  and 
directed  by  ordinance  "to  enter  into  and  make  contract  or 
contracts  with  proper  and  responsible  parties  to  fill  up,  grade, 
curb,  and  pave  the  said  sidewalks"  (those  designated  in  the 
ordinance  and  mentioned  in  the  contract)  ;  and,  as  the  petition 
of  the  plaintiffs  averred,  it  was  ratified  and  approved  by  the  city 
council  as  the  act  and  deed  of  the  defendant.  The  authority 
of  the  council  is  found  in  the  charter  of  the  city.  The  first 
section  of  tit.  9,  art.  1,  of  the  charter  declares  that  the  city  coun- 
cil shall  be  invested  with  full  power  and  authority  to  grade, 
shell,  repair,  pave,  or  otherwise  improve  any  avenue,  street,  or 
alley,  or  any  portion  thereof,  within  the  limits  of  said  city, 
whenever  by  a  vote  of  two-thirds  of  the  aldermen  present  they 
may  deem  such  improvement  to  be  for  the  public  interest 
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And  sect.  8,  art.  8,  tit.  4,  confers  upon  the  city  council  power 
*^to  establish,  erect,  construct,  regulate,  and  keep  in  repair 
bridges,  culverts  and  sewers,  sidewalks  and  crosswayR,  and  to 
regulate  the  construction  and  use  of  the  same;"  and  the  sec- 
tion adds,  that  ^^  the  cost  of  the  construction  of  sidewalks  shall 
be  defrayed  by  the  owners  of  the  lot,  or  part  of  lot  or  block 
fronting  on  the  sidewalk,  and  the  cost  of  any  sidewalk  con- 
structed by  the  city  shall  be  collected,  if  necessary,  by  the  sale 
of  the  lot,  or  part  of  lot  or  block  on  which  it  fronts,  together 
with  the  cost  of  collection,  in  such  a  manner  as  the  city  coun- 
cil may,  by  ordinance,  provide ;  and  a  sale  of  any  lot,  or  part 
of  lot  or  block,  to  enforce  collection  of  cost  of  sidewalks,  shall 
convey  a  good  title  to  the  purchaser,  and  the  balance  of  the 
proceeds  of  sale,  after  paying  the  amount  due  the  city,  and 
cost  of  sale,  shall  be  paid  by  the  city  to  the  owner.*' 

The  city  is  thud  authorized  itself  to  construct  sidewalks,  and, 
though  the  cost  of  construction  is  to  be  defrayed  by  the  abut- 
ting lot-owners,  the  city  is  to  collect  from  them  the  cost,  and, 
in  case  of  the  sale  of  any  lot  made  to  enforce  the  collection, 
the  city  is  to  pay  to  the  owner  the  surplus  of  any  proceeds  of 
sale  remaining  after  payment  of  the  amount  due  to  it.  It  is 
not  to  be  denied  that  this  section  confers  upon  the  city  council 
plenary  authority  to  construct  the  sidewalks,  and  to  do  what- 
ever is  necessary  for  the  construction,  not  prohibited  by  some 
other  provision  of  law.  The  resort  to  the  lotK)wners  is  to  be 
after  the  work  has  been  done,  after  the  expense  has  been 
incurred,  and  it  is  to  be  for  reimbursement  to  the  city. 

If  the  city  council  had  lawful  authority  to  construct  the 
sidewalks,  involved  in  it  was  the  right  to  direct  the  mayor, 
and  the  chairman  of  the  committee  on  streets  and  alleys,  to 
make  a  contract  on  behalf  of  the  city  for  doing  the  work.  We 
spend  no  time  in  vindicating  this  proposition.  It  is  true,  the 
council  could  not  delegate  all  the  power  conferred  upon  it  by 
the  legislature,  but,  like  every  other  corporation,  it  could  do  its 
ministerial  work  by  agents.  Nothing  more  was  done  in  this 
case.  The  council  directed  the  pavements,  ordering  them  to  be 
constructed  of  one  or  the  other  of  several  materials,  but  giving 
to  the  owners  of  abutting  lots  the  privilege  of  selecting  which, 
and  reservmg  to  the  chairman  of  their  committee  authority  to 
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select,  in  case  the  lot-owners  failed.  The  council  also  directed 
how  the  preparatory  work  should  be  done.  There  was,  there- 
fore, no  unlawful  delegation  of  power.  But,  if  there  had  been» 
the  contract  was  ratified  by  the  council  after  it  was  made.  A 
sufficient  ratification,  if  any  was  necessary,  is  averred  in  the 
petition,  and  again  and  especially  in  the  amended  petition. 

Another  objection  to  the  validity  of  the  contract,  urged  by 
the  city,  is  founded  upon  a  provision  of  the  charter,  that  the 
council  shall  not  borrow  for  general  purposes,  more  than 
$50,000;  and  it  is  said  the  contract,  if  valid,  creates  a  lia- 
bility of  the  city  exceeding  that  sum.  This,  however,  does 
not  appear  in  the  contract  itself,  and  this,  perhaps,  is  a  suffi- 
cient answer  to  the  objection.  But  the  limitation  is  upon  the 
power  to  borrow  money,  and  to  borrow  it  for  general  purposes. 
It  implies  that  there  may  be  lawful  purposes,  which  are  not 
general  in  the  sense  in  which  that  word  is  used  in  the  charter. 
An  examination  of  the  whole  instrument,  and  of  the  numerous 
and  large  powers  conferred  upon  the  council,  as  well  as  duties 
imposed,  makes  it  evident  that  the  provision  could  not  have 
been  intended  to  prohibit  incurring  an  indebtedness  exceeding 
the  sum  named.  It  is  in  no  sense  a  limitation  of  the  debt  of 
the  city.  If  it  is,  the  grant  of  power  the  charter  contains  was 
an  idle  thing,  and  the  duties  imposed  could  not  be  performed. 
The  council,  as  we  have  seen,  is  empowered  to  grade  and  pave 
the  streets  and  to  construct  sidewalks.  There  is  no  express 
limitation  of  these  powers.  Their  exercise  necessarily  involves 
large  expenditure.  Such  expenditure  is,  therefore,  authorized. 
It  is  a  plain  incident  of  the  power,  and  it  is  a  special  expen- 
diture. It  is  for  a  new  work,  unlike  the  work  of  keeping  in 
repair.  Conceding  that  it  is  a  purpose  of  the  act  incorporating 
the  city,  it  cannot  be  regarded  as  a  general  purpose ;  for,  if  it 
is,  all  purposes  of  the  charter  are  general.  Grading  a  street  or 
making  a  sidewalk,  where  none  had  existed  before,  is  a  special 
improvement,  not  like  repairs  of  constant  recurrence.  Bj 
another  article  of  defendant's  charter,  the  city  council  wat 
authorized  to  provide  by  ordinance  special  funds  for  special 
purposes,  and  to  make  the  same  disbursable  only  for  the  pur- 
pose for  which  the  fund  was  created.  For  these  reasons,  we 
are  of  opinion  that  the  limitation  upon  the  power  of  the  coan 
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oil  to  borrow  for  general  purposes  did  not  make  the  agreement 
with  the  plaintiffs  invalid. 

We  come  now  to  objections  which  the  Circuit  Court  sus- 
tained. The  learned  judge  held  the  contract  inoperative, 
because  by  it  the  city  agreed  to  pay  for  the  work  to  be  done, 
and  the  contractors  agreed  to  receive  in  payment,  at  par,  bonds 
of  the  city,  denominated  '^  Gralveston  city  bonds  for  sidewalk 
improvement."  These  bonds  were,  by  the  ordinance  that 
authorized  their  issue,  made  payable  to  bearer  fifteen  years 
after  date ;  and  the  money  realized  from  assessment  on  property 
fronting  on  sidewalks  improved  by  means  of  their  disposition 
was  declared  to  be  a  special  fund,  and  appropriated  solely  as  a 
sinking  fund  for  their  redemption.  The  issue  of  such  bonds 
was  held  by  the  court  to  be  transgressive  of  the  power  of  the 
city,  and  the  ruling  was  thought  to  be  supported  by  the  deci- 
sion of  this  court  in  the  cases  of  Police  Jury  v.  Britton^  15  Wall. 
666,  and  The  Mayor  v.  Ray,  19  id.  468. 

In  the  view  which  we  shall  take  of  the  present  case,  it  is, 
perhaps,  not  necessary  to  inquire  whether  those  cases  justify 
the  court's  conclusion ;  for,  if  it  were  conceded  that  the  city  had 
no  lawful  authority  to  issue  the  bonds,  described  in  the  ordi- 
nance and  mentioned  in  the  contract,  it  does  not  follow  that 
the  contract  was  wholly  illegal  and  void,  or  that  the  plaintiffs 
have  no  rights  under  it.  They  are  not  suing  upon  the  bonds, 
and  it  is  not  necessary  to  their  success  that  they  should  assert 
the  validity  of  those  instruments.  It  is  enough  for  them  that 
the  city  council  have  power  to  enter  into  a  contract  for  the 
improvement  of  the  sidewalks ;  that  such  a  contract  was  made 
with  them;  that  under  it  they  have  proceeded  to  furnish  mate- 
rials and  do  work,  as  well  as  to  assume  liabilities ;  that  the 
city  has  received  and  now  enjoys  the  benefit  of  what  they  have 
done  and  furnished  ;  that  for  these  things  the  city  promised  to 
pay ;  and  that  after  having  received  the  benefit  of  the  contract 
the  city  lias  broken  it.  It  matters  not  that  the  promise  was  to 
pay  in  a  manner  not  authorized  by  law.  If  payments  cannot 
be  made  in  bonds  because  their  issue  is  ultra  vires,  it  would  be 
sanctioning  rank  injustice  to  hold  that  payment  need  not  be 
made  at  all.  Such  is  not  the  law.  The  contract  between  the 
parties  is  in  force,  so  far  as  it  is  lawfuL 
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There  may  be  a  difference  between  the  case  of  an  engage- 
ment made  by  a  corporation  to  do  an  act  expressly  prohibited 
by  its  charter,  or  some  other  law,  and  a  case  of  where  legisla- 
tive power  to  do  the  act  has  not  been  granted.  Such  a  distinc- 
tion is  asserted  in  some  decisions.  But  the  present  is  not  a 
case  in  which  the  issue  of  the  bonds  was  prohibited  by  any 
statute.  At  most,  the  issue  was  unauthorized.  At  most,  there 
was  a  defect  of  power.  The  promise  to  give  bonds  to  the 
plaintiffs  in  payment  of  what  they  undertook  to  do  was,  there- 
fore, at  farthest,  only  ultra  vires ;  and,  in  such  a  case,  though 
specific  performance  of  an  engagement  to  do  a  thing  transgres- 
sive  of  its  corporate  power  may  not  be  enforced,  the  corpora- 
tion can  be  held  liable  on  its  contract.  Having  received  bene- 
fits at  the  expense  of  the  other  contracting  party,  it  cannot 
object  that  it  was  not  empowered  to  perform  what  it  promised 
in  return,  in  the  mode  in  which  it  promised  to  perform.  This 
was  directly  ruled  in  The  State  Board  of  Agriculture  v.  The 
Citizens^  Street-Railway  Co,^  47  Ind.  407.  There  it  was  held, 
that  "  although  there  may  be  a  defect  of  power  in  a  corpora 
tion  to  make  a  contract,  yet  if  a  contract  made  by  it  is  not  in 
violation  of  its  charter,  or  of  any  statute  prohibiting  it,  and 
the  corporation  has  by  its  promise  induced  a  party  relying  on 
the  promise  and  in  execution  of  the  contract  to  expend  money 
and  perform  his  part  thereof,  the  corporation  is  liable  on  the 
contract."  See  also,  substantially  to  the  same  effect,  Allegheny 
City  V.  McClurhin^  14  Pa.  St.  81;  and,  more  or  less  in  point, 
Maher  v.  Chicago^  38  111.  266 ;  Oneida  Bank  v.  Ontario  Bank^ 
21  N.  Y.  490 ;  Argenti  v.  City  of  San  Francisco,  16  Cal.  266 ; 
Silver  Lake  Bank  v.  North,  4  Johns.  (N.  Y.)  Ch.  870. 

We  think,  therefore,  the  Circuit  Court  erred  in  holding  the 
contract  of  the  city  with  the  plaintiff  invalid. 

Nothing  remains  but  to  consider  the  extent  of  the  proviso 
following  the  first  clause  of  the  agreement.  It  is  insisted  on 
behalf  of  the  city,  and  it  was  so  held  by  the  circuit  judge,  that 
the  proviso  was  a  condition  precedent  to  the  performance  of 
any  part  of  the  work,  and  was  required  to  be  performed  before 
any  part  of  the  contract  became  binding  on  the  city.  Such  is 
not  our  construction  of  the  contract.  The  petition  of  the 
plaintiffs,  with  its  amendments,  sets  forth  the  ordinances  of 
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the  city,  and  avers  that  the  city,  contemporaneously  with  this 
contract,  made  various  other  contracts  with  other  parties  for 
paving  the  sidewalks  named,  with  the  various  materials  respeo- 
tively  therein  named,  each  conditioned,  as  was  the  contract 
with  the  plaintiffs,  that  the  lot-owners  should  select  the  kind 
of  pavement,  whether  asphalt  or  some  other  kind,  directed  by 
the  ordinance.  The  plain  object  of  this  proviso  was  to  save  to 
the  lotK)wners  the  privilege  given  to  them  by  the  ordinance 
directing  the  pavements  to  be  constructed.  They  were  to  be 
constructed,  at  all  events,  of  one  or  the  other  of  certain  speci- 
fied materials,  and  the  lot-owners  were  allowed  to  select  which. 
If  in  any  block  they  preferred  brick,  the  contractor  for  brick 
paving  was  to  put  down  that  kind  of  paving.  If  they  pre- 
ferred asphalt,  the  contractor  for  asphalt  was  to  pave  with  that 
material.  But  the  ordinance  gave  to  the  lot-owners  no  liberty 
of  choice  whether  there  should  be  a  pavement  or  none,  or 
whether  the  sidewalks  should  be  filled,  graded,  curbed,  and 
prepared  for  a  pavement  of  some  kind,  or  not.  That  was 
determined  by  the  council.  That  work  was  absolutely  directed 
to  be  done.  And  the  contract,  we  think,  followed  the  ordi- 
nance. In  it  the  undertakings  of  the  plaintiffs  for  paving, 
filling,  grading,  tamping,  rolling,  and  curbing  are  kept  distinct 
from  each  other,  and  it  is  only  to  laying  down  an  asphalt  pave- 
ment that  the  proviso  required  the  consent  of  the  lot-owners. 
No  other  construction  is  consistent  with  the  other  parts  of  the 
contract.  The  proviso  follows  immediately  the  provision  for 
the  asphalt  pavement.  It  is  succeeded  by  arrangements  for 
the  filling,  grading,  and  rolling,  in  the  language  of  the  parties, 
"  necessary  and  needed  to  be  done  upon  any  and  all  of  the 
said  sidewalks,  preparatory  to  the  laying  of  any  pavement 
thereon."  The  contract,  so  f^r  as  it  relates  to  the  next  sub- 
ject, is  still  more  significant.  We  refer  to  the  agreement  for 
the  wooden  curbing  that  might  be  needed  or  used  in  filling  up 
and  grading  the  said  sidewalks,  "  preparatory  to  the  putting 
down  of  the  said  pavement,  or  any  other."  From  this  it  is 
evident  the  parties  contemplated  that  the  plaintiffs  should  do 
the  preparatory  work  upon  all  the  sidewalks  intended  to  be 
improved ;  namely,  the  work  needed  to  put  those  sidewalks  in 
a  fit  condition  to  receive  any  one  of  the  pavements  prescribed 
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by  the  ordinance.  Which  one  should  crown  the  preparatory 
work  was  to  be  left  primarily  to  the  selection  of  the  lot-owners 
in  each  block.  If  a  majority  of  them  chose  asphalt,  the  plain- 
tiffs were  to  do  the  work.  If  a  majority  chose  some  one  other 
of  the  materials  allowed  in  the  ordinance,  the  contractor  for  a 
pavement  made  of  that  other  material  was  to  construct  that 
pavement.  The  filling  and  curbing  was  to  be  done  by  the 
plaintiffs  in  any  event,  and  it  was  only  the  paving  thereafter 
respecting  which  the  lot-owners  had  any  voice. 

This  suit  has  not  been  brought  for  pavingj  nor  for  any 
breach  of  the  defendant's  contract  respecting  the  paving. 
The  claim  is  for  damages  caused  by  the  abrogation  or  breach 
of  the  city's  contract  relating  to  other  and  distinct  subjects. 
Hence  it  was  not  necessary  to  aver  any  consent  of  the  owners 
of  the  property  abutting  upon  the  sidewalks. 

We  are,  therefore,  of  opinion  that  the  original  and  amended 
petitions  sufficiently  set  forth  a  cause  of  action,  and  that  the 
Circuit  Court  erred  in  sustaining  the  defendant's  demurrer. 

The  judgment  will  be  reversed,  and  the  record  remitted 
with  instructions  to  give  judgment  on  the  demurrer  against 
the  defendant;  and  it  is 

So  ordered. 

Mr.  Justice  Bradley,  with  whom  concurred  Mr.  Justice 
Miller  and  Mr.  Justice  Field,  dissenting. 

I  dissent  from  the  judgment  of  the  court  in  this  case,  being 
of  opinion  that  the  proviso  requiring  the  assent  of  the  property 
holders  related  to  the  entire  work  around  each  block,  and  not 
merely  to  the  kind  of  pavement  to  be  used ;  and  that  the  con- 
tractors had  no  authority  to  do  any  work  on  any  particular 
block,  without  such  previous  assent. 
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Francis  v.  United  States. 

A  contract  entered  into  between  A.  and  the  Quartermaster's  Department  of  th« 
Army,  for  the  delivery  of  a  number  of  conls  of  wood  at  a  post  on  a  military 
reservation,  stipulated  that  no  traders,  sutlers,  contractors,  civ^ilians,  or  others 
should  be  allowed  to  cut  timber  about  said  post,  until  all  required  by  the 
United  States  for  certain  purposes  was  secured.  The  contractor  cut  a  part 
of  the  wood  on  the  reservation,  when  he  was  directed  by  the  post  conmiandei 
to  cut  outside  the  reservation,  which  he  did.  Having  performed  his  contract, 
he  was  paid  in  full  for  all  the  wood  delivered  thereunder.  Held,  that  the 
contract  prohibited  him  from  cutting  wood  within  the  reservation,  and  that 
be  cannot  recover  damages  for  any  expense  he  incurred  by  reason  of  being 
compelled  to  cut  and  haul,  from  a  point  outside  the  reservation,  the  wood 
necessary  to  complete  his  contract. 

Appeal  from  the  Court  of  Claims. 

This  suit  was  brought  by  Charles  Francis,  for  the  use  ol 
Nathan  Myrick,  to  recover  damages  on  account  of  extra  ex- 
penses incurred  in  the  performance  of  a  contract  entered  into, 
May  8,  1869,  between  Francis  and  the  chief  quartermaster  of 
the  military  department  of  Dakota,  for  the  delivery  by  the 
former,  on  or  before  Jan.  15,  1870,  of  a  number  of  cords  of 
wood  at  certain  military  posts;  among  others,  at  Fort  Ransom, 
Dakota  Territory,  one  thousand  cords.  The  contract  "  stipu- 
lated and  agreed  that  no  traders,  sutlers,  contmctors,  civilians, 
or  others  should  be  allowed  to  cut  timber  about  the  post  of 
Fort  Ransom,  D.  T.,  until  all  required  by  the  United  States, 
for  certain  purposes  herein  specified,  should  have  been  secured.** 
This  stipulation  was  inserted  pursuant  to  General  Order  No. 
18,  which  is  as  follows :  — 

^<  Headquarters  Department  op  Dakota, 
"  Saint  Paul,  Minn.,  May  12, 1868. 

"Post  commRnders  in  this  department  will  assume  control  of  all 
timber,  wood,  hay,  and  grazing  upon  the  public  lands  adjacent  to 
their  respecaive  posts,  whic-h  are  required  for  the  public  use  thereat. 
Notice  of  the  reservation  of  the  timber,  wood,  Ac,  thus  mane  will 
be  thoroughly  circulated  in  the  manner  best  calculated  to  inform  all 
who  are  or  ni:iy  become  interested,  in  order  to  avoid  all  disputes  of 
rights  which  might  arise  through  ignorance. 

^On  all  such  reservations  sutlers,  traders,  and  civilians  generally 
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will  not  be  allowed  to  out  timber,  wood,  nor  hay,  nor  be  allowed  to 
graze  animalB,  until  the  wants  of  the  garrison  are  supplied  for  the 
year. 

**By  command  of  Brevet  Major-General  Terry. 

"O.  D.  Greene, 
'*  Aaatstant-AdJutarU-  GeneraV' 

The  Court  of  Claims  found  that  the  post  of  Fort  Ransom  was 
situated  on  the  public  domain,  surrounded  by  the  public  lands  of 
the  United  States,  and  had,  by  an  order  from  the  head-quarters  of 
the  department  of  Dakota,  dated  May  18,  1869,  which  was  ap- 
proTed  by  the  Secretary  of  War  and  by  the  President  Jan.  11, 
1870,  been  declared  a  military  reservation  by  that  name,  with  the 
following  boundaries :  "  The  initial  pbint  is  eight  miles  due  south 
of  the  south-west  angle  of  the  fort ;  thence  due  east  five  miles ; 
thence  due  north  ten  miles ;  thence  due  west  ten  miles ;  thence 
due  south  ten  miles;  thence  due  east  five  miles  to  the  initial 
point." 

That,  prior  to  June  1, 1869,  but  near  that  time,  the  claimant 
commenced  cutting  wood  on  said  reservation,  at  a  point  about 
a  mile  and  a  half  from  the  fort,  and  had  cut  about  forty 
cords,  when  he  was  ordered  by  the  post  commander  to  desist, 
and  remove  beyond  the  lines  of  the  reservation.  He  then  re- 
moved to  a  point  within  them,  about  four  miles  from  the  fort, 
and  there  cut  three  hundred  and  ten  cords,  when  the  post  com- 
mander ordered  him  to  stop  cutting  at  that  place,  move  off  the 
reservation,  and  not  to  cut  any  wood  within  the  lines  thereof, 
but  to  cut  wherever  he  pleased  outside  of  them.  The  con- 
tractor then  and  there  claimed  the  right,  under  his  contract,  to 
cut  on  the  reservation;  which  claim  the  post  commander 
refused  to  recognize.  Thereupon,  he  cut  the  remaining  six 
hundred  and  fifty  cords  required  to  be  furnished  by  him  at  a 
point  about  seven  miles  from  the  fort,  and  from  half  a  mile  to 
a  mile  beyond  the  lines  of  the  reservation. 

That,  in  September,  1869,  the  claimant  commenced  hauling 
to  the  fort  the  wood  which  he  had  cut  on  the  reservation  at  a 
point  four  miles  from  the  fort,  when  the  post  commander 
Btopi^ed  the  work,  and  would  not  permit  him  to  haul  the  wood, 
because  it  had  been  cut  within  the  lines  of  the  reservation,  in 
disobedience  of  positive  orders. 
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The  claimant  appealed  to  General  Hancock,  who  overruled 
the  post  commander,  decided  that  the  contractor  had  a  right  to 
cut  wood  on  the  reservation,  and  to  haul  what  had  been  so  cut. 
By  reason  of  the  order  of  the  post  commander,  nine  teams  of 
the  claimant  remained  idle  thirteen  days,  to  his  expense  of 
$468  ;  but  it  does  not  appear  that  he  might  not  have  employed 
them  during  that  time  in  hauling  the  wood  cut  off  the  reserva- 
tion, which  he  was  not  prohibited  from  moving. 

That  there  was  sufficient  wood  on  the  reservation  for  the 
known  wants  of  the  post;  and  the  claimant  could  have  ob- 
tained, either  at  or  near  the  place  where  he  cut  the  first  forty 
cords,  or  ai  the  place  where  he  cut  the  three  hundred  and  ten 
cords,  the  whc^le  quantity  required  by  the  contract,  had  he  not 
been  interfered  with  by  the  orders  of  the  post  commander. 

That,  by  reason  of  said  orders,  and  by  being  compelled 
thereby  to  cut  the  remaining  quantity  of  wood  at  gi'eater  dis- 
tances from  the  foi-t,  he  was  subjected  to  an  additional  expense 
of  82,182,  in  hauling  the  same  to  the  place  of  delivery. 

That  it  does  not  appear  how  much  more  expense,  if  any,  the 
claimant  was  subjected  to  by  reason  of  cutting  the  six  hun- 
dred and  fifty  cords  outside  of  the  reservation,  over  and  above 
what  he  would  have  incurred  had  he  been  permitted  to  cut 
them  within  it,  at  the  place  where  he  cut  the  three  hundred 
and  ten  cords,  and  from  which  he  was  ordered  away  by  the  post 
commander. 

That  the  claimant  has  been  paid  for  one  thousand  and  three 
cords  of  wood,  delivered  under  the  contract,  the  money  therefor 
having  been  paid  at  different  times,  and  a  receipt  therefor 
given  in  full  for  the  quantity  delivered. 

On  the  foregoing  facts,  the  court  concluded,  as  a  matter  of 
law,  that  the  claimant  was  not  entitled  to  recover,  and  it  difr 
missed  his  petition.     He  thereupon  appealed  to  this  court. 

Mr.  John  B.  Sanborn  for  the  appellant. 
The  Solicitor- General^  contra. 

Mb.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Post  commanders  in  the  military  department  where  the 
present  controversy  arose  were  ordered  to  assume  control  of  aU 
timber,  wood,  hay,  and  grazing  upon  the  public  lands  adjaceni 
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to  their  respective  posts,  to  the  extent  that  the  same  were  there 
required  for  the  public  use. 

Supplies  for  the  post  were  usually  obtained  by  contract ;  and 
it  appears  that  a  contract  was  made  between  the  petitioner  and 
the  quartermaster  of  the  department,  by  which  the  former 
agreed  to  deliver  and  pile,  in  the  wood-yard  of  the  post^  one 
thousand  cords,  more  or  less,  of  good,  sound,  merchantable  oak- 
wood,  to  be  delivered  at  the  times  specified,  subject  to  such 
inspection  as  the  quartermaster  should  deem  necessary.  Super- 
added to  that  is  also  the  stipulation  that  no  trader,  sutler,  con- 
tractor, or  civilian  will  be  allowed  to  cut  timber  about  the  post; 
and  it  appears  that  the  post  referred  to  is  situated  on  the  public 
domain,  and  that  it  was  surrounded  by  the  public  lands. 

Before  the  work  was  commenced,  the  contractor  executed  a 
power  of  attorney  to  the  person  for  whose  use  the  suit  is 
brought;  and  it  appears  that  the  attorney  did  all  the  work 
under  the  contract  as  agent  for  and  in  the  name  of  the  con- 
tractor. 

Pursuant  to  the  contract,  due  deliveries  were  made  by  the 
attorney,  to  the  amount  of  one  thousand  and  three  cords  of 
wood ;  for  which  he  was  paid  at  different  times,  he  receipting 
for  the  same,  as  attorney-in-fact  of  the  contractor,  in  full  for 
the  quantity  delivered.  Payment  in  full  for  all  that  was  deliv- 
ered is  established  by  the  findings ;  but  the  petitioner  insists 
that  the  United  States  broke  the  contract,  by  not  allowing  the 
attorney  to  cut  the  wood  within  the  defined  limits  of  the  post ; 
that  he  was  refused  that  privilege ;  and  that  he  was  compelled 
to  cut  it  at  a  greater  distance  from  the  place  of  delivery,  at  an 
expense  of  $2,132  beyond  what  it  would  have  cost  if  he  had 
been  allowed  to  cut  it  within  the  military  reservation,  as  he 
had  a  right  to  do  under  the  contract,  for  which  he  claims  com- 
pensation :  and  he  also  alleges  that  the  United  States  obstructed 
the  delivery  of  the  wood,  so  as  to  cause  him  an  additional  ex- 
pense of  $468,  which  he  also  claims  to  recover. 

Hearing  was  had;  and  the  Court  of  Claims  dismissed  the 
petition,  and  the  claimant  appealed  to  this  court. 

Throughout,  the  attorney  or  agent  of  the  contractor  claimed 
the  right  to  cut  the  wood  within  the  military  reservation,  evi- 
•dence  of  which  is  seen  in  the  fact  that  he  commenced  cutting 
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about  a  mile  and  a  half  from  the  fort,  where  he  cut  forty  cords 
before  he  was  ordered  by  the  post  commander  to  desist,  and  to 
remove  beyond  the  lines  of  the  reservation.  Whatever  he  may 
have  claimed,  he  obeyed  the  order,  and  removed  to  another 
point,  four  miles  from  the  fort,  though  still  within  the  reserva* 
tion  ;  and  there  he  cut  three  hundred  and  ten  cords  of  the  wood, 
when  the  commander  of  the  post  ordered  him  to  stop  cutting  at 
that  place,  and  to  move  outside  of  the  reservation.  Responsitre 
to  that  order,  he  set  up  the  claim  that  he  had  a  right,  under  the 
contract,  to  cut  the  wood  within  the  reservation ;  but  the  post 
commander  refused  to  recognize  any  such  right,  and  denied  the 
claim. 

Opposite  views  were  evidently  maintained  by  the  parties, 
but  the  claimant  yielded,  and  cut  the  balance  of  the  wood 
required,  to  wit,  six  hundred  and  fifty  cords,  at  a  point  half 
a  mile  or  a  mile  beyond  the  limits  of  the  reservation,  and  about 
seven  miles  from  the  fort. 

Neither  party  attempted  to  rescind  the  contract ;  nor  did  the 
agent  of  the  contractor  cease  to  act  under  it,  as  he  completed 
the  cutting  of  the  wood,  and  subsequently  delivered  it  at  the 
place  designated  in  the  contract,  and  collected  the  amount  due 
to  him  at  the  contract  price.  Quantity,  price,  and  place  of 
delivery  are  all  fixed  in  the  contract ;  but  nothing  is  said  about 
the  place  where  the  wood  is  to  be  cut,  except  what  may  be 
properly  inferred  from  the  provision  that  no  traders,  sutlers, 
contractors,  civilians,  or  others  shall  be  allowed  to  cut  timber 
about  the  post  until  all  required  by  the  party  of  the  second 
part,  to  wit,  the  United  States,  for  the  purposes  herein  specified, 
shall  have  been  secured ;  and  that  it  shall  be  the  duty  of  the 
post  commander  to  enforce  the  stipulation  as  made  and  pro- 
vided. 

Beyond  all  question,  the  post  commander  denied  the  right  of 
the  attorney,  under  the  contract,  to  cut  the  wood  within  the  lines 
designating  the  military  reservation ;  and  it  is  equally  clear  that 
the  agent  of  the  claimant  finally  acquiesced  in  the  views  of  the 
post  commander,  so  far  as  respects  the  cutting  of  the  wood. 

Damages  are  claimed  by  the  petitioner  because  he  was  not 
allowed^to  cut  the  wood  within  the  military  reservation ;  but  it 
18  clear  that  the  claim  cannot  be  supported,  for  several  reasons, 
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either  of  which  is  sufficient  to  show  that  the  judgment  of  the 
court  below  is  c<5rrect :  1.  Because  the  terms  of  the  contract  do 
not  give  the  contractor  the  right  which  he  claims.  2.  Because 
the  contract,  when  properly  construed,  prohibits  the  contractor 
from  cutting  wood  within  the  reservation.  3.  Because  the  con- 
tractor having  acquiesced  in  the  order  of  the  post  commander, 
and  cut  the  wood  outside  of  the  reservation,  and  having  since 
hauled  and  delivered  the  wood,  and  received  his  pay  in  full  for 
the  same  under  the  contract,  it  is  too  late  to  prefer  such  a  claim 
against  the  United  States. 

Controversy  respecting  the  cutting  of  the  wood  ceased  when 
the  cutting  was  completed ;  but  when  the  claimant  com- 
menced hauling  the  wood  cut  within  the  reservation,  four  miles 
from  the  fort,  the  post  commander  stopped  the  work,  and  would 
not  permit  him  to  haul  the  wood,  because  it  had  been  cut  within 
those  lines  in  violation  of  positive  orders.  To  that  decision  the 
claimant  objected,  and  appealed  to  the  commanding  general, 
who  overruled  the  order  of  the  post  commander,  and  decided 
that  the  contractor  had  a  right  te  cut  wood  within  the  reserva- 
tion, and  to  haul  that  which  had  been  so  cut.  What  the 
contractor  then  wanted  was  not  the  privilege  of  cutting  ^ood 
within  the  reservation,  but  the  right  to  haul  that  which  he  ha^ 
previously  cut  within  those  lines  in  violation  of  the  post  com 
mander's  orders ;  and  his  appeal  having  been  sustained,  he  wag 
allowed  to  haul  the  wood,  as  he  claimed  the  right  to  do.  Hav- 
ing previously  cut  the  wood,  he  wanted  to  haul  it  to  the  place 
of  delivery,  and  he  was  permitted  to  do  what  he  desired. 

Suppose  the  decision  of  that  high  officer  is  correct,  which  ie 
not  admitted,  it  is  clear  that  it  cannot  benefit  the  claimant,  so 
far  as  respects  the  cutting  of  the  wood,  as  it  was  all  cut  before 
the  appeal  to  that  officer  was  taken ;  and  there  is  no  pretence 
£hat  the  claimant  ever  afterwards  attempted  to  cut  any  wood 
within  the  lines  of  the  reservation,  or  that  any  request  of  his  for 
such  permission  was  ever  after  that  refused. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  the 
petitioner  is  not  entitled  to  recover  any  thing  for  the  alleged 
extra  expense  of  hauling  the  wood  to  the  place  of  delivery,  in 
consequence  of  the  refusal  of  the  post  commander  to  allow  him 
to  cut  it  within  the  lines  of  the  military  reservation. 
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Even  suppose  that  it  is  so,  still  it  is  insisted  by  the  petitioner, 
that,  inasmuch  as  the  prder  of  the  post  commander  stopping 
the  work  of  hauling  the  wood  cut  within  the  reservation  was 
overruled  by  the  commanding  general,  he,  the  appellant,  is 
entitled  to  recover  for  the  damage  which  he  suffered  by  his 
teams  remaining  idle  for  thirteen  days;  but  the  court  is  not 
able  to  sustain  that  proposition,  as  it  appears  that  he  delivered 
the  wood  under  the  contract,  collected  and  received  the  contract 
price  for  the  same,  and  gave  receipts  in  full  for  the  same  as  a 
transaction  completed  in  pursuance  of  the  written  contract  set 
forth  in  the  petition.  Competent  evidence  of  such  acts  is  suf- 
ficient to  prove  an  accord  and  satisfaction,  and  they  show  that 
there  is  no  error  in  the  record. 

Judgment  affirmed. 


TTkited  States  v.  Simmons. 

1.  An  indictment  under  sect.  8266  of  the  Revised  Statutes,  charging  the  defend- 
dtnt  with  causing  or  procunng  some  other  person  to  use  a  still,  boiler,  or  other 
Tcssel,  for  the  purpose  of  distiUlDg,  witliin  the  intent  and  meaning  of  the 
internal  revenue  laws  of  the  United  States,  is  bad,  unless  it  states  the  name 
of  such  other  person,  or  avers  that  the  same  is  unknown. 

S.  An  averment  that  such  use  was  "  in  a  certain  building  and  on  certain  premises 
where  vnegar  was  manufactured  and  produced  "  is  not  sufficient,  as  it  does 
not  state  that  vinegar  was  manufactured  or  produced  there  at  the  time  the 
still  and  other  vessels  were  used  for  the  purpose  of  distilling. 

8L  It  is  not  necessary  to  aver  that  the  spirits  distilled  were  alcoholic.  The  alle- 
gation that  the  vessels  were  used  **  for  the  purpose  of  distilling,  within  the 
intent  and  meaning  of  the  internal  revenue  laws  of  the  United  States/' 
sufficiently  advises  the  accused  of  the  nature  of  the  offence  charged. 

4  The  averment,  that  the  defendant  caused  and  procured  the  stills  and  other 
vessels  to  be  used,  implies,  with  sufficient  certainty,  that  they  were  in  fact 
used ;  and  the  nature  of  the  means  whereby  their  unlawful  use  was  procured 
is  matter  of  evidence  to  establish  the  imputed  intent,  and  not  of  allegation 
in  the  Indictment. 

&  In  an  indictment  under  sect  3281  of  the  Revised  Statutes,  charging  that  the 
defendant  knowingly  and  unlawfully  engaged  in  and  carried  on  the  business 
of  a  distiller,  within  the  meaning  of  the  internal  revenue  laws  of  the  United 
States,  with  the  intent  to  defraud  the  United  States  of  the  tax  on  spirits 
distilled  by  him,  it  is  not  necessary  to  state  the  particular  means  by  which 
the  fraud  was  effected.  The  intent  being  charged,  the  means  are  mattei*  «f 
evidence  for  the  consideration  of  the  jury 
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Cebtifioate  of  division  between  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  New 
York. 

Simmons  was  indicted  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York  for  yiolating  sects. 
8258,  8259,  8266,  and  8281  of  the  Revised  Statutes  of  the 
United  States.  The  indictment  contained  four  counts,  tho 
second  of  which  was  drawn  under  sect.  3266,  and  the  fourth 
under  sect.  8281.  It  is  as  to  the  sufficiency  of  these  counts  that 
the  case  comes  here  on  certificate  of  division  in  opinion. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

The  Solicitor- General^  for  the  United  States,  cited  United 
States  V.  MUh,  7  Pet.  188 ;  United  States  v.  Cook,  17  Wall. 
168;   United  States  v.  Cruikshank  et  al,  92  U.  S.  642. 

Mr.  Benjamin  F.  Tracy,  for  the  defendant,  cited  Lipe  v. 
Becker,  1  Den.  (N.  Y.)  568 ;  United  States  v.  Clark,  1  Gall.  497  \ 
Whart.  Crim.  Law,  286,  294,  800, 304,  366,  369,  872,  382,  2705  ; 
1  Archb.  Crim.  Pr.  &  PI.  86,  note  2 ;  id.  88 ;  United  States  v. 
Milh,  7  Pet.  138;  People  v.  Wilbur,  4  Park  (N.  Y.),  Cr.  19, 
JEwright  v.  People,  21  How.  (N.  Y.)  Pr.  883 ;  People  v.  Allen^ 
5  Den.  (N.  Y.)  76 ;  1  Hale,  P.  C.  517,  526,  536 ;  United  States 
v.  Pond,2CMTt.  265 ;  1  Bishop,  Crim.  Proc.  141,  872;  United 
States  V.  Bentilini,  16  Int.  Rev.  Rec.  82  ;  United  States  v.  Hinih 
ard,  1  Sawyer,  607 ;  United  Stxxtes  v.  Staats,  8  How.  41 ;  United 
States  V.  Reed,  1  Low.  232 ;  United  States  v.  Cruikshank  et  aL, 
92  U.  S.  542 ;  People  v.  Gaige,  Green,  Cr.  L.  R.  524 ;  United 
States  V.  Watkins,  8  Cranch  C.  C.  441 ;  People  v.  Gates,  18 
Wend.  (N.  Y.)  811;  UnUed  States  v.  Thomas,  4  Ben.  370; 
State  V.  Jackson,  89  Conn.  299;  United  States  v.  Claflin,  18 
Blatchf .  178 ;  The  Emily,  9  Wheat.  381 ;  United  States  v.  Good- 
ing, 12  id.  460 ;  Fillinger  v.  The  People,  16  Abb.  (N.  Y.)  Pr. 
128;  UniUd  Stales  v.  Fox,  1  Low.  199. 

Mb.  Justice  Hablan  delivered  the  opinion  of  the  court. 

Upon  an  indictment,  charging  violations  of  certain  provisions 
of  the  Revised  Statutes  of  the  United  States,  relating  to  dis- 
tilled spirits,  Simmons  was  found  guilty  as  charged  in  each 
count,  and  moved  in  arrest  of  judgment.  The  first  and  third 
counts  were  held  to  be  bad,  and  the  case  is  here  upon  a  state* 
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ment  of  facts  and  a  certificate  of  division  in  opinion  upon  several 
questions  involving  the  sufficiency  of  the  second  and  fourth 
counts. 

The  second  count,  pursuing  the  words  of  sect.  8266  of  the 
Revised  Statutes,  charges  that  the  defendant  "  did  knowingly 
and  unlawfully  cause  and  procure  to  he  used  a  still,  boiler,  and 
other  vessel,  for  the  purpose  of  distilling,  within  the  intent  and 
meaning  of  the  internal  revenue  laws  of  the  United  States,  in 
a  certain  building  and  on  certain  premises  where  vinegar  was 
manufactured  and  produced,  against  the  peace  of  the  United 
States  and  their  dignity,  and  against  the  form  of  the  statute  of 
the  said  United  States  in  such  case  made  and  provided." 

Under  this  count  we  are  asked  the  following  questions :  First, 
whether  it  is  sufficient,  in  an  indictment  drawn  under  that  por- 
tion of  the  section  which  prohibits  the  use  of  a  still,  boiler,  or 
other  vessel,  for  the  purpose  of  distilling,  in  any  building  or  on 
premises  where  vinegar  is  manufactured  or  produced,  to  charge 
the  offence  in  the  words  of  the  statute.  Second,  whether  the 
omission  of  an  averment  that  the  distilling  there  referred  to 
was  of  alcoholic  spirits  is  a  valid  objection  to  the  count. 

The  first  question  is  answered  in  the  negative. 

Where  the  offence  is  purely  statutory,  having  no  relation  to 
the  common  law,  it  is,  ^'  as  a  general  rule,  sufficient  in  the  in- 
dictment to  charge  the  defendant  with  acts  coming  fully  within 
the  statutory  description,  in  the  substantial  words  of  the  stat- 
ute, without  any  further  expansion  of  the  matter."  1  Bishop, 
Crim.  Proc,  sect.  611,  and  authorities  there  cited.  But  to  this 
genei*al  rule  there  is  the  qualification,  fundamental  in  the  law 
of  criminal  procedure,  that  the  accused  must  be  apprised  by  the 
indictment,  with  reasonable  certainty,  of  the  nature  of  the 
accusation  against  him,  to  the  end  that  he  may  prepare  his 
defence,  and  plead  the  judgment  as  a  bar  to  any  subsequent 
prosecution  for  the  same  offence.  An  indictment  not  so  framed 
is  defective,  although  it  may  follow  the  language  of  the  statute. 

Tested  by  these  rules,  the  second  count  is  insufficient.  Since 
the  defendant  was  not  charged  with  using  the  still,  boiler,  and 
other  vessels  himself,  but  only  with  causing  and  procuring 
some  one  else  to  use  them,  the  name  of  that  person  should  have 
been  given.     It  was  neither  impracticable  nor  unreasonably 
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difficult  to  have  done  so.  If  the  name  of  such  person  was  un- 
known to  the  grand  jurors,  that  fact  should  have  been  stated 
in  the  indictment. 

Nor  does  it  sufficiently  appear  that  vinegar  was  manufactured 
or  produced  in  the  building  and  on  the  premises  referred  to  at 
the  time  the  still  and  other  vessels  were  used  for  the  purpose 
of  distilling.  It  is  consistent  with  the  averments  that  thn 
vinegar  had  been  manufactured  or  produced  long  prior  to  the 
date  when  the  alleged  distilling  occurred.  The  two  facts  must 
coexist,  in  order  to  constitute  the  offence  described  in  the 
statute. 

In  reference  to  the  second  question,  we  do  not  think  it  essen- 
tial to  aver  in  terms  that  the  spirits  distilled  were  alcoholic. 
In  view  of  the  statutory  definition  of  distilling,  the  allegation 
that  the  vessels  were  used  *^  for  the  purpose  of  distilling,  within 
the  intent  and  meaning  of  the  internal  revenue  laws  of  the 
United  States,"  was  distinct  and  broad  enough  to  advise  the 
accused  of  the  nature  of  the  offence  charged. 

Counsel  for  the  accused  contend  that  the  indictment  does 
not  show  that  the  stills  and  other  vessels  were  used  for  distil- 
ling. This  objection  cannot  be  sustained.  The  averment,  that 
the  defendant  caused  and  procured  them  to  be  used,  implies, 
with  sufficient  certainty,  that  they  were  in  fact  used.  United 
States  V.  Mills,  7  Pet.  188. 

Nor  was  it  necessary,  as  argued  by  counsel  for  the  accused, 
to  set  forth  the  special  means  employed  to  effect  the  alleged 
unlawful  procurement.  It  is  laid  down  as  a  general  rule,  that 
*^  in  an  indictment  for  soliciting  or  inciting  to  the  commission 
of  a  crime,  or  for  aiding  or  assisting  in  the  commission  of  it,  it 
is  not  necessary  to  state  the  particulars  of.  the  incitement  or 
solicitation,  or  of  the  aid  or  assistance."  2  Wharton,  sect.  1281 ; 
United  States  v.  Q-ooding,  12  Wheat.  460.  The  nature  of  the 
means  whereby  the  unlawful  use  of  the  still  and  other  vessels 
was  procured  is  matter  of  evidence  to  establish  the  imputed 
intent,*  and  not  of  allegation  in  the  indictment. 

The  fourth  count  is  based  upon  sect.  3281  of  the  Revised 
Statutes,  and  charges  that  the  defendant  ^^  did  knowingly  and 
unlawfully  engage  in  and  carry  on  the  business  of  a  distiller, 
within  the  intent  and  meaning  of  the  internal  reverue  laws  ol 
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the  United  States,  with  the  intent  to  defraud  the  United  States 
of  the  tax  on  the  spirits  distilled  by  him,  against  the  peace,"  &c. 

This  count  seems  to  us  sufficient  to  authorize  judgment 
thereon.  It  was  not  necessary  to  state  in  the  indictment  the 
particular  means  by  which  the  United  States  was  to  be  de- 
frauded of  the  tax.  The  defendant  is  entitled  to  a  formal  and 
substantial  statement  of  the  grounds  upon  which  he  is  ques- 
tioned, but  not  to  such  strictness  in  aveiment  as  might  defeat 
the  ends  of  justice.  The  intent  to  defraud  the  United  States 
is  of  the  very  essence  of  the  offence  ;  and  its  existence  in 
connection  with  the  business  of  distilling  being  distinctly 
charged,  must  be  established  by  satisfactory  evidence.  Such 
intent  may,  however,  be  manifested  by  so  many  acts  upon  the 
part  of  the  accused,  covering  such  a  long  period  of  time,  as  to 
render  it  difficult,  if  not  wholly  impracticable,  to  aver,  with 
any  degree  of  certainty,  all  the  essential  facts  from  which  it 
may  be  fairly  inferred. 

"  The  means  of  effecting  the  criminal  intent,"  says  Mr.  Whar- 
ton, "  or  the  circumstances  evincive  of  the  design  with  which  the 
act  was  done,  are  considered  to  be  matters  of  evidence  to  go  to 
the  jury  to  demonstrate  the  intent,  and  not  necessary  to  be 
incorporated  in  an  indictment."  1  Wharton,  sect.  292  ;  United 
States  V.  Goodinffj  supra.  To  the  same  effect  is  the  opinion  of 
Mr.  Justice  Miller  in  the  case  of  United  States  v.  Ulrici^  8  Dill. 
685. 

But  it  is  contended  that  the  fourth  count  contains  no  aver- 
ment of  an  unlawful  act,  but  only  of  an  intent  to  defraud  the 
United  States  of  the  tax  on  spirits ;  and  that  it  is  not  compe- 
tent for  Congress  to  punish  a  mere  intent,  however  fraudulent, 
unaccompanied  by  an  unlawful  act.  We  do  not  think  the 
indictment  justly  liable  to  this  objection. 

The  internal  revenue  laws  define  the  business  of  a  distiller. 
Congress  has  the  constitutional  power  to  prescribe,  as  it  has 
done,  rules  and  regulations,  in  conformity  to  which  that  busi- 
ness may  be  lawfully  carried  on.  But  the  citizen  may  not 
engage  in  or  carry  on  such  business  with  the  intent  to  defraud 
the  government  of  the  tax  on  spirits  distilled  by  him.  If  he 
does,  he  thereby  commits  the  offence  charged  in  the  count  under 
consideration,  and  is  liable  to  the  punishment  prescribed  by 
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statute.  But  such  punishment  is  not  inflicted  merely  or  solely 
because  of  the  intent  to  defraud.  It  is  the  act  of  engaging  in 
the  distillation  of  spirits,  combined  with  that  intent,  which 
constitutes  the  offence.  A  question  somewhat  analogous  arose 
in  Tlie  Emily ^  9  Wheat.  381.  That  was  an  information,  founded 
upon  the  statutes  prohibiting  the  slave-trade.  Under  those 
statutes,  a  vessel  fitted  out  by  any  citizen  or  resident  of  the 
United  States,  for  the  purpose  of  carrying  on  any  trade  or 
traffic  in  slaves,  contrary  to  the  provisions  of  the  statutes,  &c.t 
was  subject  to  forfeiture.  This  court  said:  "The  object  in 
view,  by  the  section  of  the  law  under  consideration,  was  to  pre- 
vent the  preparation  of  vessels  in  our  own  ports  which  were 
intended  for  the  slave-trade.  Hence  is  connected  with  this 
preparation,  whether  it  consists  in  building,  fitting,  equipping, 
or  loading,  the  purpose  for  which  the  act  is  done.  The  law 
looks  at  the  intention,  and  furnishes  authority  to  take  from  the 
offender  the  means  designed  for  the  preparation  of  the  mischief. 
This  is  not  punishing  the  intention  merely ;  it  is  the  prepara- 
tion of  the  vessel  and  the  purpose  for  which  she  is  to  be  em- 
ployed that  constitutes  the  offence,  and  draws  after  it  the  penalty 
of  forfeiture.  .  .  .  The  intention  or  purpose  for  which  the  ves- 
sel is  fitting  must  be  made  out,  so  as  to  leave  no  reasonable 
doubt  as  to  the  object.  This  is  a  matter  of  proof,  and,  gener- 
ally speaking,  to  be  collected  from  the  kind  of  preparation  that 
has  been  made."  In  the  subsequent  case  of  United  States  v 
Gooding^  supra^  which  was  a  prosecution  for  being  engaged  in 
the  slave-trade  contrary  to  the  prohibitions  of  the  act  of  1818, 
the  court  said  that  the  statute  imputed  no  guilt  to  any  particu- 
lars of  the  equipment  of  the  vessel,  but  to  the  act  of  fitting  out 
the  vessel,  with  the  illegal  intent  to  engage  in  the  prohibited 
traffic ;  that  it  was  "  the  act,  combined  with  the  intent,  and 
not  either  separately,  which  is  punishable." 

These  decisions  furnish  rules  applicable  to  the  case  under 
consideration.  The  statute  does  not  prescribe  a  punishment 
simply  for  the  intent  to  defraud  the  United  States  of  the 
tax  on  spirits  distilled,  but  for  the  act  of  engaging  in  and 
carrying  on  the  business  of  a  distiller  with  that  intent.  The 
act  and  the  fraudulent  intent  together  constitute  the  offence. 
That  Congress,  as  a  means  of  protecting  the  revenue  and  of 
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Becuring  taxes  rightfully  due  the  government,  may  declare 
such  an  act,  when  accompanied  by  such  an  intent,  to  be  a 
public  offence,  and  prescribe  a  punishment  therefor,  we  do  not 
doubt. 

The  views  here  expressed  furnish  a  sufficient  answer  to  the 
questions  propounded  under  the  fourth  count. 

It  will  therefore  be  certified,  as  the  opinion  of  this  court, 
on  the  points  of  division,  —  1.  That  the  second  count  of  the 
indictment  is  insufficient  to  authorize  a  judgment  thei*eon. 
2.  That  the.  fourth  count  is  sufficient  to  authorize  judgment  to 
be  pronounced  thereon  against  the  defendant ;  and  it  is 

So  ordered. 


United  States  v.  Van  Auken. 

Coder  the  second  section  of  the  act  of  Congress  approved  July  17,  1862  (Iz 
Stat.  6i)2),  wiiicii  declares  that  "no  private  corporation,  banking  association, 
firm,  or  individual  sliall  make,  issue,  circulate,  or  pay  out  any  note,  check, 
memorandum,  token,  or  other  obligation,  for  a  less  sum  than  one  dollar, 
intended  to  circulate  as  money,  or  to  be  received  or  used  in  lieu  of  lawful 
money  of  the  United  States,"  A.  was  indicted  for  circulating  obligations  in 
the  following  form :  — 

**  Banoor,  Mich.,  Aug.  15,  1874. 
"  The  Bangor  Furnace  Company  will  pay  the  bearer,  on  demand,  fifty  cents,  in  goodst 
at  their  store,  in  Bangor,  Mich. 

(Signed)  "A.  B.  ITough,  Pre*. 

"Chas.  D.  Khodkk,  Treas," 

Tlie  indictment  charged  that  he  intended  them  to  circulate  as  money,  and  to 
be  received  and  used  in  lieu  of  lawful  money  of  the  United  States.  Held, 
that,  as  the  obligations  were  payable  in  goods  and  not  in  money,  and  the  sum 
of  fifty  cents  was  named  merely  as  the  limit  of  the  value  of  the  goods  demand- 
able,  the  indictment  was  bad  on  demurrer. 

Certificate  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Michigan, 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 

Tfie  Attorney- General  and  Mr*  Assuftant-AUamejf'O-eneral 
Smith  for  the  United  States. 

Mr.  George  W.  Lawton^  contra. 
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Mb.  Justice  Swayke  delivered  the  opinion  of  the  coiii*t. 

The  act  of  Congress  of  July  17,  1862,  sect.  2  (12  Stat.  692 ; 
Rey.  Stat.  711,  sect.  3588),  declares  that  ^^  no  private  corpora- 
tion, banking  association,  firm,  or  individual  shall  make,  issue, 
circulate,  or  pay  out  any  note,  check,  memorandum,  token,  or 
other  obligation,  for  a  less  sum  than  one  dollar,  intended  to 
circulate  as  money,  or  to  be  received  or  used  in  lieu  of  lawful 
money  of  the  United  States,"  and  denounces  as  a  penalty  for 
the  offence  fine  or  imprisonment,  or  both. 

Van  Auken  was  indicted  under  this  act  for  circulating  the 
**  obligations  "  of  the  Bangor  Furnace  Company,  a  corporation 
created  by  and  under  the  laws  of  the  State  of  Michigan,  which 
obligation^  are  alleged  to  be  in  hcec  verba :  — 

"Bangor,  Mien.,  Aug.  15, 1874. 
"  The  Bangor  Furnace  Company  will  pay  the  bearer,  on  demand, 
fifty  cents,  in  goods,  at  their  store,  in  Bangor,  Mich. 

(Signed)  "  A.  B.  Hough,  Pres. 

"  CuAS.  D.  RiiODER,  Trea»J* 

**  Each  of  which  said  obligations  was  for  a  less  sum  than  one  dol- 
lar, and  was  intended  by  the  said  Aaron  Van  Auken  to  circiilMte  as 
money,  and  to  be  received  in  lieu  of  lawful  money  of  the  United 
States,  contrai-y,"  Ac. 

Van  Auken  demurred  to  the  indictment.  Tlie  opinions  of 
the  judges  of  the  Circuit  Court  were  divided  and  opposed  upon 
two  questions,  which  were  thereupon  certified  to  this  court 
for  final  determination :  — 

1.  Whether  the  obligation  set  forth  in  the  indictment  is 
within  any  valid  statute  of  the  United  States. 

2.  Whether  the  statute  under  which  the  indictment  was 
found  is  constitutional. 

The  solution  of  the  first  question  depends  upon  the  construc- 
tion to  be  given  to  the  words  ^^  for  a  less  sum  than  one  dollar." 
The  object  of  the  provision  was  obviously  to  secure,  as  far  as 
possible,  the  field  for  the  circulation  of  stamps,  as  provided  in 
the  preceding  section,  without  competition  from  any  quarter. 
This  currency  was  superseded  by  the  fractional  notes  authorized 
to  be  issued  by  the  act  of  March  3, 1868,  sect.  4  (12  Stat.  711). 
SnuiU  notes  payable  in  any  specific  articles,  if  issued,  could 
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have  only  a  neighborhood  circulation,  and  but  a  limited  one 
there.  It  could  be  but  little  in  the  way  of  the  stamps  or  small 
notes  issued  for  the  purposes  of  circulating  change  by  the  United 
States.  Congress  could,  therefore,  have  had  little  or  no  motive 
to  interfere  with  respect  to  the  former.  This  must  be  borne 
in  mind  in  the  examination  of  the  question  in  hand. 

A  dollar  is  the  unit  of  our  currency.  It  always  means 
money,  or  what  is  regarded  as  money.  In  this  case,  the  statute 
makes  it  the  standard  of  measure  with  reference  to  the  for- 
bidden notes  and  obligations.  If  one  of  them  be  for  a  larger 
^^  sum  than  one  dollar,"  it  is  not  within  the  prohibition,  and  is 
not  affected  by  the  law.  It  is  a  fair,  if  not  a  necessary,  infer- 
ence,  that  the  standard  of  measurement  named  was  intended  to 
be  applied  only  to  things  ejuBdem  generic  ;  in  other  words,  to 
notes  for  money,  and  to  nothing  else. 

It  is  certainly  inapplicable  to  any  thing  not  measurable  by 
the  pecuniary  standard.  It  could  not  be  applied  where  the 
measurement  was  to  be,  ex  gratia^  by  the  pound,  the  gallon, 
the  yard,  or  any  other  standard  than  money.  This  view  is 
supported  by  the  statutory  requirement  that  the  forbidden 
thing  must  be  ^'  intended  to  circulate  as  money,  or  to  be  re- 
ceived or  used  in  lieu  of  the  lawful  money  of  the  United 
States."  One  of  the  lexical  definitions  of  the  word  "  sum," 
and  the  sense  in  which  it  is  most  commonly  used,  is  '^  money." 
"  Sum.  (2.)  A  quantity  of  money  or  currency ;  any  amount 
indefinitely,  as  a  sum  of  money,  a  small  sum,  or  a  large  sum." 
Webster's  Die.  "  For  a  less  sum  than  one  dollar  "  means 
exactly  the  same  thing  as  for  a  less  sum  of  money  than  one 
dollar.  In  the  former  case  there  is  an  ellipsis.  In  the  latter, 
it  is  supplied.  The  implication  where  the  omission  occui*s  is  as 
clear  and  effectual  as  the  expression  where  the  latter  is  added. 
The  grammatical  construction  and  the  obvious  meaning  are  the 
same.  The  statute  makes  the  offence  to  consist  of  two  ingre- 
dients :  1.  The  token  or  obligation  must  be  for  a  less  sum  than  a 
dollar.  2.  It  must  be  intended  to  circulate  as  money,  or  in  lieu 
of  the  money  of  the  United  States.  Here  the  note  is  for  "  goods," 
to  be  paid  at  the  store  of  the  Furnace  Company.  It  is  not  pay- 
able in  money,  but  in  goods,  and  in  goods  only.  No  money  could 
be  demanded  upon  it.     It  is  not  solvable  in  that  medium.     Wat- 
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ion  V.  McNairy^  1  Bibb,  856.  The  sam  of  *^  fifty  cents  "  is  named^ 
but  merely  as  the  limit  of  the  value  in  goods  demandable  and  to 
be  paid  upon  the  presentment  of  the  note.  Its  mention  was  for 
no  other  purpose,  and  has  no  other  effect.  In  the  view  of  the 
law,  the  note  is  as  if  it  called  for  so  many  pounds,  yards,  or 
quarts  of  a  specific  article.  The  limit  of  value,  there  being 
none  otiier,  gave  the  holder  a  range  of  choice  as  to  the  articles 
to  be  received  in  payment,  limited  only  by  the  contents  of  th^ 
store. 

But  it  is  said  the  indictment  avers  that  the  note  was  intended 
to  circulate  as  money,  and  that  the  demurrer  admits  the  truth 
of  the  averment. 

To  this  there  are  two  answers :  — 

1.  The  demurrer  admits  only  what  is  well  pleaded. 

2.  The  offence,  as  we  have  shown,  consists  of  two  elements : 
the  thing  circulated,  and  the  intent  of  the  party  circulating  it. 

The  demurrer,  at  most,  admits  only  the  latter.  As  to  the 
former,  the  judgment  of  the  court  is  left  unfettered,  just  as  if 
the  question  before  us  had  been  raised  by  a  motion  to  quash, 
instead  of  a  demurrer. 

*  The  first  question  certified  must  be  answered  in  the  nega- 
tive.   The  second  one  it  is,  therefore,  unnecessary  to  consider. 

Mb.  Justice  Miller  dissented. 


Ex  Pabte  Schollenbebgeb. 

A  foreign  intnrance  company  was  doing  busineM  in  Pennsylrania  under  a  Ucenie 
granted  pursuant  to  a  statute,  which,  among  other  things,  provided  that  the 
company  should  file  a  written  stipulation,  agreeing  that  process  issued  in  any 
suit  brought  in  any  court  of  that  Commonwealth  having  jurisdiction  of  the 
subject-matter,  and  served  upon  the  agent  specified  by  the  company  to  receive 
service  of  process  for  it,  should  have  the  same  effect  as  if  personally  served 
upon  the  company  within  the  State.  Suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Pennsylvania  by  a  citizen  of 
that  State  against  the  company,  and  process  served,  in  accordance  witli  the 
State  law,  upon  its  agent  so  specified,  who  resided  within  the  district  The 
service  of  the  process  was  quashed,  because  the  company  was  not  an  inhab- 
itant  of  or  found  withhi  the  district.  Hdd,  1.  That  the  Circuit  Court  has 
jurisdiction  of  the  suit,  and  should  proceed  to  hear  and  determine  it  2.  That 
aald  court  Is  a  court  of  the  Commonwealth,  within  the  intent  of  the  statute. 

TOL.  TI.  24 
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Petition  for  a  mandamiLS  to  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania. 

SchoUenberger,  a  citizen  of  Pennsylvania,  brought  sundry 
suits  in  said  Circuit  Court  against  certain  foreign  insurance 
companies,  upon  policies  which  they  had  severally  issued  upon 
his  property  situate  in  that  State  and  within  the  jurisdiction  of 
the  court. 

Each  company,  before  the  issue  of  its  policy,  had  accepted 
the  provisions  of  the  statute  of  the  State,  and,  in  compliance 
therewith,  appointed  its  agent  residing  there,  on  whom  process 
of  law  against  it  could  be  served.  So  much  of  the  statute  as 
bears  on  the  question  here  involved  is  set  out  in  the  opinion  of 
this  court. 

The  service  of  the  writs,  which  were  sued  out  by  Schollen- 
berger,  and  executed,  in  accordance  with  the  State  law,  on  the 
agents  of  the  several  companies  by  them  respectively  specified 
for  the  purpose,  and  residing  within  the  jurisdiction  of  the 
court,  was  quashed  by  the  Circuit  Court.  On  his  petition, 
setting  forth  the  foregoing  facts,  a  rule  was  awarded  upon  the 
judges  of  that  court  to  show  cause  why  a  writ  of  mandamus 
should  not  be  issued  out  of  the  office  of  this  court,  commanding 
them  to  hear  and  determine  the  suits  so  brought  in  the  said 
Circuit  Court,  and  also  to  strike  from  the  record  certain  orders 
dated  the  thirteenth  day  of  April,  1878,  whereby  the  service  of 
the  said  writs  was  quashed,  and  thereupon  to  make  such  dis- 
position of  the  suits  as  ought  to  have  been  made,  had  the  said 
orders  not  been  entered. 

The  judges,  in  their*  return,  answered,  that  the  facts  wer6 
truly  stated  in  the  petition ;  that  the  respondents  declined  to 
hear  and  determine  the  said  suits,  because,  in  their  opinion, 
the  said  Circuit  Court  had  no  competent  jurisdiction  thereof, 
the  defendants  not  having  appeared  therein,  or  in  any  wise 
submitted  to  the  jurisdiction  of  the  court,  and  not  having  been 
at  the  commencement  of  the  respective  suits,  or  at  any  time, 
inhabitants  of  or  found  in  the  said  district,  within  the  mean- 
ing of  the  act  of  Congress  of  March  8,  1875,  re-enacting  a  like 
provision  of  the  eleventh  section  of  the  act  of  Sept.  24,  1789 ; 
that  the  question  under  this  enactment  being  one  of  jurisdic* 
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tion,  and  not  of  mere  procedure,  the  statute  of  Pennsylvania^ 
mentioned  in  the  said  petition,  was,  in  the  opinion  of  the 
respondents,  inapplicable.  The  service  of  the  process  in  the 
said  suits  was,  therefore,  set  aside,  as  unauthorized. 

Mr.  R.  0.  McMurtrie  and  Mr.  A.  Sydney  Biddle  for  Schol- 
lenberger. 

1.  The  jurisdiction  of  the  Circuit  Court  over  the  parties  is 
indisput<able.  SchoUenberger  was  a  citizen  of  Pennsylvania. 
The  corporations  were  created  by  other  States,  and  by  entering 
their  appearance  to  the  actions  would  have  become  subject  to 
that  jurisdiction,  which  would  not  be  the  case  if  the  requisite 
citizenship  of  the  parties  to  the  record  did  not  exist.  Jone%  v. 
Anderion,  10  Wall.  327. 

2.  Mandamus  is  the  appropriate  remedy. 

That  writ  goes  to  the  archbishop,  if  exercising  judicial  func- 
tions, Beff.  V.  Canterlury^  11  Q.  B.  483 ;  to  a  court  declining 
to  exercise  judicial  functions  imposed  by  law,  Reg.  v.  West  R. 
Justices^  1  New  Sess.  Cas.  247 ;  to  compel  making  a  warrant 
of  distress,  St.  Lakes  v.  Middlesex^  1  Wils.  183 ;  on  a  refusal 
to  act  because  of  a  statute  which  did  not  apply  to  the  case, 
Reg.  V.  Bingham^  4  Q.  B.  877 ;  on  a  refusal  to  hear  an 
appeal  for  reasons  which  were  not  legal  ones,  Reg.  v.  Mid- 
dlesex^ 2  B.  C.  R.  82 ;  on  a  refusal  because  of  an  erroneous 
opinion  as  to  sufficiency  of  grounds,  Reg.  v.  Carnarvon^  1  G. 
&  D.  423;  or  on  erroneous  point  of  practice,  Reg.  v.  Ki^ 
tevan^  3  Q.  B.  810 ;  on  a  refusal  of  the  Circuit  Court  to  take 
jurisdiction  of  a  cause  removed  to  it  from  a  State  court.  Rail- 
road Company  v.  Wiswall^  23  Wall.  667 ;  on  a  refusal  to 
grant  an  appeal  to  which  a  party  is  entitled,  Ex  parte  Cutting^ 
94  U.  S.  14;  Ex  parte  Jordan,  id.  248. 

3.  The  State  had  a  right  to  impose  the  prescribed  conditions 
to  the  transaction  of  the  business  of  insurance  within  her  terri- 
tory by  the  companies.  Doyle  v.  Insurance  Company,  94  U.  S. 
686;  Lafayette  Insurance  Co.y.  French^\%  How.  404;  Railroad 
Company  v.  Harris,  12  Wall.  66.  The  latter  having  accepted 
them,  and  subsequently  issued  the  policies  which  are  the  sub- 
ject-matter of  the  suits  in  question,  were  bound  to  specify,  and 
4id  specify,  agents  residing  within  the  State  upon  whom  process 
could  be  served.     Service  in  the  mode  prescribed  by  the  State 
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law,  upon  8ach  agents  actually  within  the  jurisdiction  of  the 
court,  was,  therefore,  good  under  the  act  of  Congress  (17  Stat. 
197),  and  had  the  same  effect  as  if  personally  made  within 
the  eastern  district  of  Pennsylvania  upon  the  respective  com 
panies. 

4.  Each  of  the  companies  had,  therefore,  a  habitat  for  the 
purposes  of  jurisdiction  within  that  district,  and  was  found 
there,  within  the  meaning  of  the  act  of  Congress  of  March  8, 
1875  (18  Stat.  470).  Knott  v.  Southern  Life  Insurance  Co.^ 
2  Woods,  479 ;  Railroad  Company  v.  Sarrisj  supra. 

Mr.  Richard  P.  White^  contra. 

1.  Mandamus  is  not  the  proper  remedy. 

The  question  raised  on  the  motion  below  to  quash  the  ser- 
vice of  the  writs  was  one  of  jurisdiction,  and  the  judges  in 
passing  upon  it  were  obviously  acting  in  a  judicial,  and  not 
in  a  ministerial,  capacity.  The  proceeding  may  be  reviewed 
on  error;  but  it  is  not  the  office  of  a  mandamus  to  compel 
an  inferior  court  to  reverse  a  decision  made  in  the  exer- 
cise of  its  legitimate  jurisdiction.  Ex  parte  Flipping  94  U.  S. 
848. 

2.  The  service  of  the  writs  was  properly  quashed.  Each  of 
the  defendants  was  a  foreign  corporation,  not  having  an  exist- 
ence, nor  its  officers  any  official  character,  outside  the  limits  of 
the  State  which  created  it.  Bank  of  Augusta  v.  Uarh^  8  Pet, 
619;  Ohio  ^  Mississippi  Railroad  Co.  v.  Wheeler^  1  Black, 
286.  It  could  not,  therefore,  be  found  within  the  district 
Although  the  pretended  service  was  according  to  the  State 
law,  the  act  of  Congress  requiring  conformity  of  process  and 
procedure  did  not  make  it  good,  if  a  court  of  the  United 
States  had  no  power  to  issue  the  writ,  or  proceed  in  the  cause. 
That  power  cannot  be  derived  from  State  legislation,  Toland 
V.  Sprague^  12  Pet.  800;  Levy  v.  Fitzpatrick^  15  id.  167  j  Insur- 
ance Company  v.  Morse^  20  Wall.  445 ;  and  Congress,  so  far 
from  conferring  it,  has  prohibited  a  suit  in  the  Circuit  Court 
against  a  person  not  an  inhabitant  of  nor  found  within  the 
district. 

The  writs,  for  the  service  of  which  the  statute  of  Pennsyl- 
vania provides,  are,  by  an  express  limitation,  confined  to  those 
sued  out  in  actions  brought  in  the  tribunals  of  that  State. 
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If,  however,  each  company,  by  its  acceptance  of  that  statute, 
was  constituted,  pro  tanto^  a  Pennsylvania  corporation,  then 
the  Circuit  Court  had  no  jurisdiction,  as  both  parties  were,  for 
the  purposes  of  the  suit,  citizens  of  the  same  State.  Where  a 
corpoi*ation  exists  in  two  States,  it  cannot  be  sued  in  a  Federal 
court  by  a  citizen  of  either  of  them.  Ohio  ^  Mismsippi  Rail' 
road  Co.  v.  W/teeler^  supra. 

The  decision  of  the  Circuit  Court  is  sustained  by  Pomeroy  v. 
New  York  ^  New  Haven  Railroad  Co.^  4  Blatchf.  120 ;  JDay 
V.  Newark  India-rubber  Manufacturing  Co.^  id.  628 ;  Southern 
Atlantic  Telegraph  Co.  v.  The  New  Orleans^  Mobile^  ^  Texas 
Railroad  Co.^  2  Cent.  Law  Jour.  88 ;  and  StilwM  v.  The  Emr 
pire  Fire  Insurance  Co.y  4  id.  88. 

Railroad  Company  v.  Harris^  upon  which  great  reliance  is 
placed  on  the  other  side,  was  a  suit  brought  in  the  District  of 
Columbia  against  a  foreign  corporation  doing  business  thefe, 
under  an  act  which  provided  that  service  might  be  made  upon 
the  agent.  Congress  may  undoubtedly  regulate  the  mode  of 
serving  process  in  the  courts  of  that  District,  and  prescribe  the 
conditions  upon  which  foreign  corporations  may  there  transact 
business.  Its  power  in  that  regard  is  the  same  as  that  of  the 
several  States  within  their  respective  limits,  and  no  one  ques- 
tions that  Pennsylvania  can  determine  the  manner  in  which 
wi-its  issued  by  her  own  courts  may  be  executed.  That  case 
differs  essentially  from  this.  Congress,  by  an  act  solely  appli- 
cable to  a  specific  territory,  extended  the  jurisdiction  of  its 
courts  to  suits  against  a  foreign  corporation  doing  business 
there,  when  process  should  be  served  in  the  mode  prescribed  ; 
while  by  the  act  of  March  3,  1875,  which  governs  here,  it 
withholds  from  the  Circuit  Court  jurisdiction  over  a  de- 
fendant not  an  inhabitant  of  or  found  within  the  proper 
district. 

The  opinion  in  that  case  must,  therefore,  be  understood 
with  reference  to  the  facts.  Although  not  relating  to  the  effect 
of  State  legislation  upon  the  service  of  Federal  writs,  it  evi- 
dently misled  the  learned  judge  of  the  fifth  circuit  in  Knott 
▼.  Southern  Life  Insurance  Co.  It  should  also  be  borne  in 
mind  that  the  statute  which  ho  had  under  consideration  differs 
from  that  of  Pennsylvania,  in  requiring  the  foreign  company 
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doing  business  in  Alabama  to  consent  that  service  upon  its 
agents  there  shall  be  sufficient,  without  restriction  as  to  the 
courts  out  of  which  the  writ  may  issue. 

Mb.  Chief  Justice  Wattb  delivered  the  opinion  of  the 
court. 

This  is  a  petition  for  a  writ  of  mandamus^  requiring  the 
judges  of  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania  to  hear  and  determine  certain 
suits  brought  in  that  court  in  favor  of  the  relators  against  a 
number  of  insurance  companies  incorporated  by  the  laws  of 
other  States,  but  doing  business  in  that  State  under  a  license 
granted  pursuant  to  a  statute  regulating  that  subject.  The 
Circuit  Court  declines  to  entertain  jurisdiction  of  the  causes, 
for  the  reason,  as  is  alleged,  that  the  defendant  companies  were 
not  "  at  the  commencement  of  the  respective  suits,  or  at  any 
time,  inhabitants  of  or  found  in  the  said  district."  This  pre- 
sents the  only  question  in  the  case,  as  it  is  conceded  that  the 
citizenship  of  the  parties  is  such  as  to  give  the  court  jurisdic- 
tion, if  the  several  defendants  can  be  sued  in  the  district  with- 
out their  consent. 

A  statute  of  Pennsylvania  provides  that  "  no  insurance  com- 
pany not  of  this  State,  nor  its  agents,  shall  do  business  in  this 
State  until  he  has  filed  with  the  insurance  commissioner  of  this 
State  a  written  stipulation,  duly  authenticated  by  the  company, 
agreeing  that  any  legal  process  affecting  the  company  served 
on  the  insurance  commissioner,  or  the  party  designated  by  him, 
or  the  agent  specified  by  said  company  to  receive  service  of 
process  for  the  said  company,  shall  have  the  same  effect  as  if 
served  personally  on  the  company  within  this  State ;  and,  if  such 
company  should  cease  to  maintain  such  agent  in  this  State,  so 
designated,  such  process  may  thereafter  be  sei'ved  on  the  insur- 
ance commissioner;  but,  so  long  as  any  liability  of  the  stipu- 
lating company  to  any  resident  of  this  State  continues,  such 
stipulation  cannot  be  revoked  or  modified,  except  that  a  new 
one  may  be  substituted,  so  as  to  require  or  dispense  with  the 
seivice  at  the  office  of  said  company  within  this  State,  and  that 
such  service  of  process  according  to  this  stipulation  shall  be 
aufficient  personal  service  on  the  company.     The  term  ^pro- 
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cess '  includes  any  writ  of  summons,  subpoena,  or  order  whereby 
any  action,  suit,  or  proceedings  shall  be  commenced,  or  which 
shall  be  issued  in  or  upon  any  action,  suit,  or  proceedings 
brought  in  any  court  of  this  Commonwealth  having  jurisdic- 
tion of  the  subject-matter."   Laws  of  Penn.,  1873,  p.  27,  sect.  13. 

The  return  to  the  rule  to  show  cause  admits  that  all  the  de- 
fendant companies  were  doing  business  in  the  State  under  this 
statute,  and  that  their  designated  agents  were  duly  served  with 
process  in  each  of  the  suits.  For  the  purposes  of  this  hearing, 
the  fact  of  due  service  upon  the  agents  must  be  considered  as 
3stablished.  If  in  reality  it  is  not  so,  the  court  below  will  not 
be  precluded  by  any  thing  in  this  proceeding  from  inquiring 
into  the  truth,  and  acting  upon  the  facts  as  they  are  found  to 
exist. 

The  act  of  1875,  determining  the  jurisdiction  of  the  circuit 
courts  (18  Stat.  470),  and  which  in  this  particular  is  substaL- 
tially  a  re-enactment  of  the  act  of  1789  (1  Stat.  79,  sect.  11), 
provides  that  "  no  civil  suit  shall  be  brought  before  either  of 
said  courts  against  any  pei*son  by  any  original  process  or  pro- 
ceeding in  any  other  district  than  that  whereof  he  is  an  inhab 
itant,  or  in  which  he  shall  be  found  at  the  time  of  serving  such 
process  or  commencing  such  proceedings,  except,"  &c. 

It  is  unnecessary  to  inquire  whether  these  several  companies 
were  inhabitants  of  the  district.  The  requirements  of  the  law, 
for  all  the  purposes  of  this  case,  are  satisfied  if  they  were  found 
there  at  the  time  of  the  commencement  of  the  suits ;  and  that 
question,  we  think,  was  settled  in  Railroad  Company  v.  Harris^ 
12  Wall.  65.  In  that  case,  it  appears  that,  when  the  suit  was 
commenced,  the  statutes  defining  the  jurisdiction  of  the  courts 
of  the  District  of  Columbia  provided  that  "  no  action  or  suit 
shall  be  brought ...  by  any  original  process  against  any  person 
who  shall  not  be  an  inhabitant  of  or  found  within  the  District 
at  the  time  of  serving  the  writ."  2  Stat.  106,  sect.  6.  After- 
wards, in  1867,  the  law  was  changed  in  respect  to  foreign  cor- 
porations doing  business  in  the  District,  and  service  allowed 
upon  the  agent  (14  Stat.  404,  sect.  11) ;  but  when  the  suit 
was  begun  and  the  process  served  the  old  law  was  in  force. 
The  Baltimore  and  Ohio  Railroad  Company,  a  Maryland  corpo- 
ration, was  authorized  by  Congress  to  construct  and  extend  its 
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railroad  into  the  District  of  Columbia.  Harris,  having  been 
injured  -while  travelling  as  a  passenger  upon  the  railroad  out- 
side of  the  District,  sued  the  company  in  the  Supreme  Court  ot 
the  District,  and  caused  the  writ  to  be  served  upon  the  presi- 
dent of  the  company  within  the  District.  The  company  objected 
to  the  jurisdiction  of  the  court,  and  insisted  that  it  was  neither 
an  inhabitant  of  nor  found  within  the  District.  In  ruling  upon 
this  objection,  we  held  that,  although  the  company  was  a  for* 
eign  corpoi-ation,  it  was  suable  in  the  District,  because  it  had  in 
effect  consented  to  be  sued  there,  in  consideration  of  its  being 
permitted  by  Congress  to  exercise  therein  its  corporate  powers 
and  privileges.  The  language  of  the  court,  speaking  through 
Mr.  Justice  Swayne,  is:  "It  (a  corporation)  cannot  migrate, 
but  may  exercise  its  authority  in  a  foreign  temtory  upon  such 
conditions  as  may  be  prescribed  by  the  law  of  the  place.  One 
of  tliese  conditions  may  be  that  it  shall  consent  to  be  sued 
there.  If  it  do  business  there,  it  will  be  presumed  to  have 
assented,  and  will  be  bound  accordingly."  Then,  after  an 
examination  of  the  statute  granting  the  right  to  extend  the 
road,  it  was  said  (p.  84) :  "  We  entertain  no  doubt  that  it 
made  the  company  liable  to  suit  where  this  suit  was  brought, 
in  all  respects  as  if  it  had  been  an  independent  corporation  of 
the  same  locality."  This  language  was  cited  with  approbation, 
and  adopted  as  a  correct  exposition  of  the  law  by  Mr.  Justice 
Field,  speaking  for  the  court,  in  Railway  Company  v.  WhiUofiy 
13  Wall.  270. 

Applying  these  principles  to  the  present  case,  there  cannot 
be  any  doubt,  as  it  seems  to  us,  of  the  jurisdiction  of  the  Circuit 
Coui-t  over  these  defendant  companies.  They  have  in  express 
terms,  in  consideration  of  a  grant  of  the  privilege  of  doing  busi- 
ness within  the  State,  agreed  that  they  may  be  sued  there ; 
that  is  to  say,  that  they  may  be  found  there  for  the  purposes 
of  the  service  of  process  issued  "  by  any  court  of  the  Common- 
wealth having  jurisdiction  of  the  subject-matter."  This  was  a 
condition  imposed  by  the  State  upon  the  privili^ge  granted,  and 
it  was  not  unreasonable.  Lafayette  Iniurance  Co.  v.  French^ 
18  How.  404.  It  was  insisted  in  argument  that  the  statute 
confines  the  right  of  suit  to  the  courts  of  the  State ;  but  we 
cannot  so  construe  it.     There  is  nothing  to  manifest  such  an 
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intention ;  and,  as  the  object  of  the  legislature  evidently  was 
to  relieve  the  citizens  of  Pennsylvania  from  the  necessity  of 
going  outside  of  the  State  to  seek  judicial  redress  upon  their 
contracts  made  with  foreign  insurance  companies,  it  is  b.ut  reason- 
able to  suppose  that  they  were  entirely  at  liberty  to  select  the 
court  in  the  State  having  jurisdiction  of  the  subject-matter, 
which,  in  their  judgment,  was  the  most  convenient  and  desir- 
able. As  the  company,  if  sued  in  a  State  court,  could  remove 
the  cause  to  the  Circuit  Court,  and  thus  compel  a  citizen  of  the 
State  to  submit  to  that  jurisdiction,  we  see  no  reason  why  the 
citizen  may  not,  if  he  desires  it,  bring  the  company  into  the  same 
jurisdiction  at  the  outset.  While  the  Circuit  Court  may  not  be 
technically  a  court  of  the  Commonwealth,  it  is  a  court  within 
it ;  and  that,  as  we  think,  is  all  the  legislature  intended  to  pro- 
vide for. 

States  cannot  by  their  legislation  confer  jurisdiction  upon  the 
courts  of  the  United  States,  neither  can  consent  of  parties  give 
jurisdiction  when  the  facts  do  not;  but  both  State  legislation 
and  consent  of  paities  may  bring  about  a  state  of  facts  which 
will  authorize  the  courts  of  the  United  States  to  take  cognizance 
of  a  case.  Ex  paHe  McNeil,  13  Wall.  236.  Thus,  if  the  par- 
ties to  a  suit,  both  plaintiff  and  defendant,  are  in  fact  citizens 
of  the  same  State,  an  agreement  upon  the  record  that  they  are 
citizens  of  different  States  will  not  give  jurisdiction.  But  if  the 
two  agree  that  one  shall  move  into  and  become  a  citizen  of  an- 
other State,  in  order  that  jurisdiction  may  be  given,  and  he 
actually  does  so  in  good  faith,  the  court  cannot  refuse  to  enter- 
tain the  suit.  So,  as  in  this  case,  if  the  legislatui*e  of  a  State 
requires  a  foreign  corporation  to  consent  to  be  ** found"  within 
its  territory,  for  the  purpose  of  the  service  of  process  in  a  suit, 
as  a  condition  to  doing  business  in  the  State,  and  the  corpora- 
tion does  so  consent,  the  fact  that  it  is  found  gives  the  jurisdic- 
tion, notwithstanding  the  finding  was  procui*ed  by  consent.  The 
essential  fact  is  the  finding,  beyond  which  the  court  will  not 
oixlinarily  look. 

A  corporation  cannot  change  its  residence  or  its  citizenship. 
It  can  have  its  legal  home  only  at  the  place  where  it  is  located 
by  or  under  the  authority  of  its  chaiter ;  but  it  may  by  its 
agents  transact   business   anywhere,  unless  prohibited  by  its 
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charter  or  excluded  by  local  laws.  Under  such  circmnstances, 
it  seems  clear  that  it  may,  for  the  purpose  of  securing  business^ 
consent  to  be  ^'  found  *'  away  from  home,  for  the  purposes  of 
suit  as  to  matters  growing  out  of  its  transactions.  The  act  of 
Congress  prescribing  the  place  where  a  person  may  be  sued  is 
not  one  afiEecting  the  general  jurisdiction  of  the  courts.  It  is 
rather  in  the  nature  of  a  personal  exemption  in  favor  of  a  de^ 
fendant,  and  it  is  one  which  he  may  waive.  If  the  citizenship 
of  the  parties  is  sufficient,  a  defendant  may  consent  to  be  sued 
anywhere  he  pleases,  and  certainly  jurisdiction  will  not  be  ousted 
because  he  has  consented.  Here,  the  defendant  companies  have 
provided  that  they  can  be  found  in  a  district  other  than  that  in 
which  they  reside,  if  a  particular  mode  of  proceeding  is  adopted, 
and  they  have  been  so  found.  In  our  opinion,  therefore,  the 
Circuit  Court  has  jurisdiction  of  the  causes,  and  should  proceed 
to  hear  and  decide  them. 

We  are  aware  that  the  practice  in  the  circuit  courts  generally 
has  been  to  decline  jurisdiction  in  this  class  of  suits.  Upon  an 
examination  of  the  reported  cases  in  which  this  question  has 
been  decided,  we  find  that  in  almost  every  instance  the  ruling 
was  made  upon  the  authority  of  the  late  Mr.  Justice  Nelson,  in 
Day  V.  The  Newark  Indiorrubber  Manvfacturing  Co,^  1  Blatchf. 
628,  and  Pomeroy  v.  The  New  York  ^  New  Haven  Railroad  Co.y 
4  id.  120.  These  cases  were  decided  by  that  learned  justice^ 
the  one  in  1850  and  the  other  in  1857,  long  before  our  decision 
in  Railroad  Company  v.  Harris  (jsupra)^  which  was  not  until 
1870,  and  are,  as  we  think,  in  conflict  with  the  rule  we  there- 
established.  It  may  also  be  remarked,  that  Mr.  Justice  Nelson^ 
as  a  member  of  this  court,  concurred  in  that  decision. 

Judge  Woods,  of  the  fifth  circuit,  has  already  decided  in 
favor  of  the  jurisdiction  in  Knott  v.  The  Southern  Life  Insurance 
Co.  (2  Woods,  479),  and  Judge  Dillon,  of  the  eighth  circuit, 
declined  to  take  it,  only  because  he  felt  himself  foreclosed 
by  the  rulings  of  other  judges,  and  especially  of  Mr.  Justice 
Nelson.  Stillwell  v.  The  Empire  Fire  Insurance  Co.^  4  Cent* 
Law  Jour.  463.  Writ  of  mandamus  graihUd. 
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Wisconsin  v.  Duluth. 

Where  Congress  has,  m  the  exercise  of  its  lawful  authority,  inaugurated  or 
adopted  a  system  for  the  improvement  of  a  harbor,  and  is,  by  appropriating 
the  public  moneys,  carrying  it  out,  this  court  has  no  authority  to  prescribe  the 
manner  in  which  the  work  shall  be  conducted,  or  to  forbid  its  completion  or 
to  require  the  undoing  of  that  which  has  been  donet 

Original. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  L  (7.  Sloan  and  Mr.  James  B.  Beck  for  the  complainant. 
Mr.  C.  K.  JDavia^  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  chancery,  filed  in  this  court  by  the  State  ot 
Wisconsin,  by  virtue  of  the  constitutional  provision  which  con- 
fers upon  the  court  jurisdiction  of  suits  between  the  States  and 
between  a  State  and  citizens  of  other  States.  To  the  bill  as 
originally  brought  the  city  of  Duluth,  as  a  corporation  of  the 
State  of  Minnesota,  and,  therefore,  a  citizen  of  that  State,  and 
the  Northern  Pacific  Railroad  Company,  a  corporation  organ- 
ized under  an  act  of  Congress,  were  made  defendants.  Whether 
the  jurisdiction  of  the  court  could  have  been  sustained  in  regard 
to  the  latter  corporation,  it  is  not  necessary  to  inquire ;  for  the 
plaintiff,  before  the  final  hearing,  dismissed  the  bill  as  to  the 
railroad  company :  and  we  are  now,  after  answer,-  replication, 
and  a  large  amount  of  evidence,  to  render  our  decree  as  between 
the  State  of  Wisconsin  and  the  city  of  Duluth. 

This  city  is  situated  on  the  northern  shore  of  Lake  Superior, 
near  its  western  extremity;  and  about  seven  or  eight  miles 
south-east  of  it,  on  the  Wisconsin  shore,  is  Superior  City.  A 
narrow  strip  of  land,  varying  from  three  to  eight  hundred  feet 
in  width,  projects  itself  from  the  shore  at  Duluth  into  the 
waters  of  the  lake  about  seven  miles,  terminating  just  opposite 
Superior  City,  and  opposite  another  point  coming  from  the 
Wisconsin  shore.  The  strip  of  land  first  mentioned  is  a  part 
of  the  State  of  Minnesota,  and  is  called  Minnesota  Point.  West 
of  Minnesota  Point  is  a  body  of  water  lying  parallel  to  it,  and 
averaging  a  mile  and  a  half  or  two  miles  in  width,  called  Supe* 
rior  Bay,  and  still  west  of  that  a  similar  body,  called  St.  Louia 
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Bay.  Into  this  latter  empties  the  St.  Louis  River,  draining  a 
large  area  of  country  west  of  the  lake,  and  discharging  the  water 
thus  collected  into  the  lake. 

St.  Louis  Bay  and  Superior  Bay  are  spoken  of  as  parts  of 
St.  Louis  River,  as  enlargements  of  that  stream ;  and  testi- 
mony is  taken  to  show  that  the  water  does  not  flow  from  the 
lake  east  of  Minnesota  Point  into  these  bays,  and  other  testi- 
mony to  show  that  it  does.  Whether  these  bays  are  considered 
as  parts  of  Lake  Superior,  or  as  mere  expansions  of  the  river, 
is  in  our  view  immaterial ;  for  it  is  a  fact  not  denied  that  there 
is  a  current  due  to  the  river  through  both  these  bays,  which,  in 
the  natural  condition  of  the  points  of  land  we  have  mentioned, 
discharged  itself  into  the  main  body  of  the  lake  at  the  southern 
end  of  Minnesota  Point ;  and  that  this  point  was  the  natural 
entrance  and  exit  of  vessels  from  the  lake  into  the  bays,  and 
from  the  bays  into  the  lake.  And  previous  to  the  act  of  the 
city  of  Duluth,  presently  to  be  mentioned  as  the  foundation  of 
this  suit,  it  was  the  only  passage  for  vessels  into  and  out  of  the 
bay.  There  was  here  in  this  bay  a  natural  harbor  where  ves- 
r>els  could  anchor  in  safety,  and  it  was  the  only  one  on  Lake 
Superior  within  fifty  or  sixty  miles  of  its  western  limit.  Here 
grew  up  Superior  City,  at  which  all  vessels  landed  which  came 
by  the  great  lake  system  so  far  west.  Outside  of  the  bay  and 
east  of  Minnesota  Point  the  lake  was  rough,  and  there  was  no 
protection  for  vessels  from  the  winds  and  waves. 

The  passage  or  channel  at  this  narrow  entrance,  which  by 
complainant  is  called  the  mouth  of  the  St.  Louis  River,  was 
never  very  deep,  and  the  bar,  if  it  may  be  so  called,  gave  great 
trouble  on  this  account.  For  several  years  prior  to  1871,  the 
United  States  had  made  appropriations  to  remedy  this  difficulty ; 
and  a  plan  had  been  adopted  and  money  expended  in  the  con- 
struction of  piers  on  each  side  of  the  channel,  which,  by  confin- 
ing the  flow  of  the  water,  within  narrow  limits,  would,  by  the 
process  of  scouring,  keep  the  channel  from  filling  up,  and  u 
was  hoped  would  also  deepen  it. 

By  the  spring  of  1871,  the  city  of  Duluth,  stimulated  by  the 
construction  of  the  Northern  Pacific  Raili'oad  westward  from 
that  city,  which  was  its  terminus  on  the  lake,  began  to  feel  the 
need  of  a  safe  harbor  of  its  own.    A  breakwater  or  pier  built 
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into  the  lake  was  started  by  an  appropriation  by  Congress, 
but  was  found  to  be  unsatisfactory.  The  city  of  Duluth  con- 
ceived and  executed  in  a  very  short  time  the  project  of  a  canal 
across  the  nairow  neck  of  Minnesota  Point,  near  its  connection 
with  the  main  shore.  By  this  means,  vessels  could  enter  Supe> 
rior  Bay,  where  it  washed  the  shores  of  Duluth,  as  well  as  by 
the  channel  which  let  them  into  the  same  bay  at  Superior  City. 
The  railroad  company  and  the  city  expended  large  sums  of 
money  to  dredge  out  tod  make  this  harbor  fit  for  the  purposes 
of  the  large  commerce  which  was  expected  to  be  brought  there 
by  the  railroad.  The  canal  across  Minnesota  Point  was  made 
about  two  hundred  and  fifty  feet  wide  and  from  fifteen  to  eigh- 
teen feet  deep ;  while  the  greatest  depth  at  the  mouth  of  Hie 
St.  Louis  River  was  ten  and  twelve  feet. 

The  citizens  of  Superior  City  began  to  resist  this  action  of 
the  people  of  Duluth  and  the  railroad  company  as  soon  as  they 
comprehended  the  magnitude  of  the  project.  The  contest  has, 
from  that  time  to  the  present,  been  urged  before  the  State  legis- 
latures, before  Congress,  before  the  War  Department  (as  having 
charge  of  appropriations  to  be  spent  in  the  improvement  of 
navigation  at  these  points),  and  in  the  courts,  where  there  have 
been  several  suits  before  the  one  we  are  now  about  to  decide. 

The  present  suit  was  brought  by  State  of  Wisconsin,  on  the 
ground  that  the  channel  of  the  St.  Louis  River,  as  it  flowed  in 
a  state  of  nature,  was  the  common  boundary  between  that  State 
and  the  State  of  Minnesota,  and  that  she  has  an  interest  in  the 
continuance  of  the  channel  as  an  important  highway  for  navi- 
gation and  commerce  in  its  natural  and  usual  course.  That  the 
canal  cut  by  Duluth  across  Minnesota  Point,  deeper  than  the 
natural  outlet  of  the  St.  Louis  River  at  its  mouth,  has  diverted, 
and  will'  continue  to  divert,  the  current  of  that  river  through 
Superior  Bay  into  the  lake  by  way  of  that  canal.  That  the 
result  of  this  is,  that  while  the  cuiTent  cuts  that  canal  deeper 
and  gives  an  outlet  for  the  water  there  at  a  lower  level,  it  at 
the  same  time,  by  diverting  this  current  from  the  old  outlet, 
causes  it  to  fill  up,  and  thus  destroys  the  usefulness  of  the  river 
and  bay  as  an  aid  of  commerce,  on  which  the  State  had  a  right 
to  rely.  The  bill,  after  reciting  the  facts  which  we  have  already 
detailed,  insists  that  the  city  of  Duluth  cannot,  by  any  right  of 
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her  own  nor  by  any  authority  conferred  on  her  by  the  State 
of  Minnesota,  thus  divert  the  waters  of  the  stream  —  the  St. 
Louis  River  —  from  their  natural  course,  to  the  prejudice  of  the 
rights  of  the  State  of  Wisconsin  or  of  her  citizens.  It  declares 
that  this  canal  at  Duluth  does  this  in  violation  of  law ;  and  it 
prays  of  this  court  to  enjoin  Duluth  from  protecting  or  main- 
taining it,  and  by  way  of  mandatory  injunction  to  compel  that 
city  to  fill  up  the  canal  and  restore  things  in  that  regard  to  the 
condition  of  nature  in  which  they  were  before  the  canal  was 
made. 

The  answer,  while  admitting  the  construction  of  the  canal, 
denies  almost  every  other  material  allegation  of  the  bill.  It 
denies  especially  that  the  canal  has  the  effect  of  changing  the 
course  of  the  current  of  the  river,  or  does  any  injury  to  the 
southern  entrance  to  Superior  Bay  or  diminishes  the  flow  of 
water  at  that  point. 

A  laige  amount  of  testimony,  professional  and  non-profes- 
sional, is  presented  on  that  subject.  The  answer  also  sets  up, 
as  an  afiSrmative  defence  to  the  relief  sought  by  the  bill,  that 
the  United  States,  by  the  legislative  and  executive  departments 
of  the  government,  have  approved  of  the  construction  of  the 
canal,  have  taken  possession  and  control  of  the  work,  have 
appropriated  and  spent  money  on  it,  and  adopted  it  as  the  best 
mode  of  making  a  safe  and  accessible  harbor  at  the  western  end 
of  the  great  system  of  lake  navigation. 

Many  very  interesting  questions  have  been  argued,  and  ably 
argued,  by  counsel,  which  we  have  not  found  it  necessary  to 
decide.  The  counsel  for  defence  deny  that  the  State  of  Wis- 
consin has  any  such  legal  interest  in  the  flow  of  the  waters  in 
their  natural  course  as  authorizes  her  to  maintain  a  suit  for 
their  diversion.  It  is  argued  that  this  court  can  take  cogniz- 
ance of  no  question  which  concerns  alone  the  rights  of  a  State 
in  her  political  or  sovereign  character.  That  to  sustain  the 
suit  she  must  have  some  proprietary  interest  which  is  affected 
by  the  defendant.  This  question  has  been  raised  and  discussed 
in  almost  every  case  brought  before  us  by  a  State,  in  virtue  of 
tlie  original  jurisdiction  of  the  court.  We  do  not  find  it  neces- 
sary to  make  any  decision  on  the  point  as  applicable  to  the  case 
before  us. 
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Nor  ahall  we  address  ourselves  to  the  consideration  of  the 
mass  of  conflicting  evidence  as  to  the  effect  of  the  canal  on  the 
flow  of  the  waters  of  Superior  Bay. 

We  will  fii'st  consider  the  afiirmative  defence  already  men- 
tioned ;  for,  if  that  be  found  to  be  true  in  point  of  fact,  it  will 
preclude  any  such  action  by  this  court  as  the  plaintiff  has 
prayed  for. 

It  is  to  be  observed,  as  preliminary  to  an  examination  of  the 
acts  of  the  general  government  in  the  special  matter  before  us, 
that  the  whole  system  of  river  and  lake  and  harbor  improve- 
ments, whether  on  the  sea-coast  or  on  the  lakes  or  the  great 
navigable  rivers  of  the  interior,  has  for  years  been  mainly  under 
the  control  of  that  government,  and  that,  whenever  it  has  taken 
charge  of  the  matter,  its  right  to  an  exclusive  control  has  not 
been  denied.  The  operations  of  the  government  in  this  regard 
have  been  conducted  by  the  bureau  of  engineering,  as  part  of 
the  War  Department,  to  which  Congress  has  confided  the  exe- 
cution of  its  wishes  in  all  these  matters.  That  department  has 
mapped  out  in  suitable  geographical  divisions  the  work  thus 
imposed  upon  it,  and  placed  these  under  the  control  of  officers 
who  are  in  charge  of  them.  These  are  again  subdivided,  so 
that  while  the  lake  system,  or,  at  all  events,  the  western  lake 
system,  is  in  the  charge  of  one  general  superintendent,  the  sepa- 
rate works  which  at  different  places  are  conducted  under  him 
have  each  another  engineering  officer,  who  has  special  charge 
of  those  works. 

For  many  years  past.  Congress  has  been  in  the  habit  of  pass- 
ing an  annual  appropriation  bill,  called  the  river  and  harbor  bill, 
devoted  to  works  of  this  class  exclusively  ^  and  in  these  bills  it 
appropriates  specific  sums  to  specific  works,  either  already  com- 
menced and  unfinished,  or  for  new  works  thereby  authorized, 
or  sums  necessary  for  the  safety  and  protection  of  works  already 
in  existence.  The  money  thus  appropriated  is  expended,  as  we 
have  said,  under  the  direction  of  the  War  Depaitment.  It  can- 
not be  necessary  to  say  that  when  a  public  work  of  this  char- 
acter has  been  inaugurated  or  adopted  by  Congress,  and  its 
management  placed  under  the  control  of  its  officers,  there  exists 
no  right  in  any  other  branch  of  the  government  to  forbid  the 
work,  or  to  prescribe  the  manner  in  which  it  shall  be  conducted 
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With  these  observations,  we  proceed  to  inquire  what  the 
general  government  has  done  in  the  matter  before  us.  As  we 
have  ah*eady  stated,  it  had  for  several  years  been  at  work  under 
appropriations  by  Congress,  prior  to  the  construction  of  the 
canal  at  Duluth,  in  the  effort  to  deepen  the  channel  at  the 
mouth  of  the  St.  Louis  River,  but,  we  may  infer,  with  little 
success  beyond  preventing  it  from  filling  up.  The  rapid  growth 
of  the  city  of  Duluth,  consequent  upon  its  being  made  the  ter- 
minus of  the  railroad,  had  attracted  attention  to  the  necessity 
of  harbor  improvements  at  that  point ;  and  Congress  had  made 
appropriations  for  a  breakwater,  which  had  been  partially  con- 
structed outside  of  Minnesota  Point  in  the  main  water  of  the 
lake.  But  this  had  proved  a  failure ;  and  it  was  seen  that  no 
safe  harbor  for  the  vast  commerce  which  was  expected  to  be 
created  at  that  place  by  the  North  Pacific  Railroad  could  be 
secured  in  that  mode.  The  city  of  Duluth  and  the  railroad 
company,  impatient  of  relief  from  Congress,  inaugurated,  there- 
fore, in  1871,  the  system  of  improving  the  inner  harbor  in  the 
waters  of  Superior  Bay,  and  effecting  an  entrance  into  that 
harbor  by  the  canal  across  Minnesota  Point.  The  canal  was 
completed  su£5ciently  for  use  in  that  year,  and  the  dredging  of 
the  harbor  commenced.  The  matter  was  in  this  condition 
when  Congress,  by  the  river  and  harbor  bill  approved  March 
3, 1878,  appropriated,  "  for  the  purpose  of  dredging  out  the  bay 
of  Superior,  from  the  natural  entrance  to  the  docks  of  Superior 
and  Duluth,  and  preserving  both  entrances  from  the  lake 
thereto,  $100,000."  The  whole  sheet  of  water,  as  we  have 
said,  lying  west  of  Minnesota  Point,  from  one  to  two  miles 
wide,  and  extending  from  Duluth  on  the  north  shore  to  Supe- 
rior City  on  the  south,  was  Superior  Bay.  There  was  but  one 
entrance  into  that  bay  from  the  lake  until  the  canal  was  made. 
There  were  no  docks  at  Duluth  but  those  made  by  the  railroad 
company  and  the  city  in  the  inner  harbor  at  the  upper  end  of 
that  bay.  We  see,  then,  at  once,  that  Congress,  recognizing 
what  had  been  done  by  private  enterprise  at  Duluth,  determined 
to  place  that  harbor  and  that  canal  under  the  same  protection 
and  to  provide  for  them  in  the  same  appropriation  which  cov- 
ered the  entrance  and  the  harbor  at  Superior  City.  Hence, 
$100,000  was  appropriated  as  one  item,  for  both  entrances  and 
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fcnr  both  improyements,  to  be  administered  by  the  same  officers 
as  their  judgment  might  dictate.  The  following  extract  from 
the  report  of  the  officer  in  charge  of  the  matter  shows  what 
was  done  under  the  appropriation :  — 

1.  Completing  the  pier  at  the  natural  entrance  to  Superior 

Bay $26,000 

2.  Dredging  between  the  piers  at  the  natural  entrance  .  .  11,340 
8.  Dredging  from  natural  entrance  to  docks  at  Superior 

City 12,000 

4  Repairing  pier  at  Duluth  entrance 19,500 

5.  Dredging  between  piers  at  Duluth  entrance  and  from 

the  piers  to  the  docks  of  Duluth 16,400 

This  dredging  was  in  the  inner  harbor,  and  the  breakwater 
was  thenceforth  abandoned  as  a  government  work.  An  estimate 
made  by  the  engineer  department  for  the  next  year's  appro- 
priations, required  for  the  maintenance  of  the  Superior  City 
entrance,  $10,000 ;  for  the  Duluth  entrance,  $10,000 ;  and  for 
di'edging  the  bay  of  Superior,  $100,000 :  and  the  appropriation 
bill,  among  other  items,  had,  for  continuing  the  improvement 
of  the  entrance  to  the  main  harbor  of  Duluth,  $10,000. 

Of  this  appropriation,  the  engineer  in  charge  says  that  some 
repairs  to  the  piers  (of  the  canal)  were  made,  and  45,171^ 
cubic  yards  were  dredged  from  the  inside  harbor. 

By  the  act  entitled  "  An  Act  making  appropriations  for  the 
repair,  preservation,  and  completion  of  certain  public  works  in 
rivers  and  harbors,  and.  for  other  purposes,  approved  March  8, 
1875,  there  was  '  appropriated,  to  be  expended  under  the  direc- 
tion of  the  Secretary  of  War,  for  the  repair,  preservation,  and 
completion  of  the  public  works  hereinafter  named ;  viz.,  For 
dredging  the  inside  harbor  of  Duluth,  $35,000.* " 

In  the  report  of  the  chief  of  engineers  for  the  year  1875,  it 
is  further  stated :  — 

••  The  appropriation  of  $35,000,  made  in  the  river  and  harbor 
bill,  approved  March  3,  1875,  restricts  the  application  of  that  sum 
to  dredging  the  inside  harbor,  and  during  the  present  fiscal  year  it 
is  proposed  to  continue  the  dredging  on  the  anchorage  ground. 

*^  The  north  pier  of  the  canal,  which  was  not  built  by  the  United 
States,  is  in  a  very  precarious  state,  owing  to  its  being  undermined* 
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The  estimated  cost  of  the  present  urgent  repairs  is  |(6,800;  and  as 
every  year  some  repairs  are  necessary,  an  appropriation  of  $10,000 
for  this  purpose  is  needed.'' 

And  in  the  act  of  Aug.  1, 1876,  there  is  the  following  para- 
graph :  — 

"For  the  improvement  of  the  harbor  at  DuUith,  Minn.,  $15,000. 
Said  appropriation  is  made  upon  the  express  condition  that  it  shall 
be  without  firejudiee  to  either  party  in  the  suit  now  pending  be« 
twten  the  State  of  Wisconsin,  plaintiff,  and  the  city  of  Duluth  and 
the  Northern  Pacific  Railroad,  defendants." 

The  hostility  of  Superior  City  and  of  the  State  of  Wisconsin 
could  not  avail  to  defeat  the  appropriation ;  but  as  this  suit  was 
then  pending,  the  clause  that  it  should  be  without  prejudice  to 
any  one  in  the  suit  was  inserted. 

It  was  not  needed.  The  Congress  of  the  United  States  had 
themselves  before  this,  adopted,  recognized,  and  taken  charge 
of  this  work.  It  had  placed  it  on  precisely  the  same  ground, 
and  provided  for  it  in  the  same  paragraph,  and  out  of  the  same 
aggregate  sum  of  money,  that  it  did  the  work  at  the  original 
entrance,  as  it  is  aptly  called,  at  the  mouth  of  the  river.  It 
had  abandoned  the  breakwater  as  a  failure,  and  as  unnecessary, 
in  consequence  of  this  new  and  more  useful  improvement. 
The  War  Department  had  accepted  the  charge  of  the  work, 
had  expended  the  appropriations  made,  and  had  now  for  sev- 
eral years  made  the  same  regular  estimates  for  this  work  that 
it  did  for  all  others  under  its  control  and  management.  And 
though  the  State  of  Wisconsin  had  brought  her  suit  in  this 
court  to  abate  the  work  as  a  nuisance,  and  Congress  was  made 
aware  of  the  fact,  it  still,  in  1876,  made  the  usual  appropriar 
tion,  and  the  War  Department  still  had  the  work  in  charge ; 
and  the  Congress  cautiously  said,  this  shall  prejudice  no  one  in 
the  suit,  but  we  shall  go  on  notwithstanding,  and  continue  this 
system  of  improvement 

We  do  not  feel  called  upon  to  make  an  argument  to  prove 
that  these  statutes  of  the  Congress  of  the  United  States,  and 
these  nets  of  the  Executive  Department  in  carrying  those  stat- 
utes into  effect,  constitute  an  adoption  of  the  canal  and  harbor 
improvement  started  by  the  city  of  Duluth,  and  a  taking 
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exclusive  charge  and  control  of  it.  That  they  amount  to  the 
declaration  of  the  Federal  goyemment,  that  we  here  interpose 
and  assert  our  power.  We'  take  upon  ourselves  the  burden  of 
this  improvement,  which  properly  belongs  to  us,  and  that  here- 
after this  work  for  the  public  good  is  in  our  hands  and  subject 
to  our  control. 

If  the  merest  recital  of  these  acts  of  Congress,  and  of  the 
War  Department  under  them,  do  not  establish  that  proposi- 
tion, we  can  have  little  hope  of  making  it  plain  by  elaborate 
argument. 

Nor  can  there  be  any  doubt  that  such  action  is  within  the 
constitutional  power  of  Congress.  It  is  a  power  which  has 
been  exercised  ever  since  the  government  was  organized  under 
the  Constitution.  The  only  question  ever  raised  has  been  how 
far  and  under  what  circumstances  the  exercise  of  the  power  is 
exclusive  of  its  exercise  by  the  States.  And  while  this  court 
has  maintained,  in  many  cases,  the  right  of  the  States  to 
authorize  structures  in  and  over  the  navigable  waters  of  the 
States,  which  may  either  impede  or  improve  their  navigation, 
in  tho  absence  of  any  action  of  the  general  government  in  the 
same  matter,  the  doctrine  has  been  laid  down  with  unvarying 
uniformity,  that  when  Congress  has,  by  any  expression  of  its 
will,  occupied  the  field,  that  action  was  conclusive  of  any  right 
to  the  contrary  asserted  under  State  authority.  The  adjudged 
cases  in  this  court  on  this  point  are  numerous. 

This  subject  was  recently  very  fully  considered  in  South 
Carolina  v.  Georgia  et  ah^  93  U.  S.  4,  and  at  this  term  in 
Pound  V.  Tark^  95  id.  459.  The  doctrine  was  settled,  how- 
ever, long  before  this.  The  following  cases  are  fully  in  point : 
Gibbons  v.  Ogden^  9  Wheat.  1 ;  Wilson  et  al.  v.  ?%e  Blackbird 
Creek  Marsh  Co.,  2  Pet.  246;  The  Wheeling  BHdge  Case,  18 
How.  421 ;  Gilman  v.  Philadelphia,  8  Wall.  718. 

If,  then.  Congress,  in  the  exercise  of  a  lawful  authority,  has 
adopted  and  is  carrying  out  a  system  of  harbor  improvements 
at  Duluth,  this  court  can  have  no  lawful  authority  to  forbid 
the  work.  If  that  body  sees  fit  to  provide  a  way  by  which 
the  great  commerce  of  the  lakes  and  the  countries  west  of 
them,  even  to  Asia,  shall  be  securely  accommodated  at  the 
harbor  of  Duluth  by  this  short  canal  of  three  or  iour  hundred 
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feet,  can  tins  court  decree  that  it  must  for  ever  pursue  tlie  old 
channel^  by  the  natural  outlet,  over  water  too  shallow  for  large 
vessels,  unsafe  for  small  ones,  and  by  a  longer  and  much  more 
tedious  route  ? 

When  Congress  appropriates  $10,000  to  improve,  protect, 
and  secure  this  canal,  this  court  can  have  no  power  to  require 
it  to  be  filled  up  and  obstructed.  While  the  engineering  offi- 
cers of  the  government  are,  under  the  authority  of  Congress, 
doing  all  they  can  to  make  this  canal  useful  to  commerce,  and 
to  keep  it  in  good  condition,  this  court  can  owe  no  duty  to  a 
State  which  requires  it  to  order  the  city  of  Duluth  to  destroy  it. 

These  views  show  conclusively  that  the  State  of  Wisconsin 
is  not  entitled  to  the  relief  asked  by  her  bill,  and  that  it  must, 
therefore,  be  dismissed  with  costs. 

So  ordered. 


Huntington  v.  Sayings  Bank. 

L  A  corporation  created  by  statute  can  exercise  no  powers  and  hat  no  lights, 
except  such  as  are  expressly  giyen  or  necessarily  implied. 

2.  The  act  of  Congress  approved  May  24, 1870  (16  Stat.  137),  incorporating  the 
National  Savings  Bank  of  the  District  of  Columbia,  does  not  authorise 
the  creation  of  any  corporate  stock  or  capital.  The  profits  of  the  institu- 
tion, after  deducting  the  necessary  expenses  of  conducting  it,  inure  wholly 
to  the  benefit  of  the  depositors,  in  dividends,  or  in  a  reserved  surplus  for  their 
greater  security. 

8b  The  bond  filed  pursuant  to  the  eleventh  section  of  that  act  is  in  no  sense 
capital  owned  by  the  bank  or  the  corporators.  It  was  required  solely  to 
secure  depositors  and  creditors. 

Appeal  from  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

This  bill,  for  an  account  and  a  distribution  of  profits,  was 
filed  by  Fanny  A.  Huntington,  administratrix,  and  Frank  U. 
Gassaway,  administrator,  of  William  S.  Huntington,  deceased, 
against  the  National  Savings  Bank  of  the  District  of  Columbia, 
a  corporation  chartered  by  an  act  of  Congress  approved  May 
24, 1870  (16  Stat.  187),  the  provisions  of  which  are  stated  in 
the  opinion  of  the  court. 

Shortly  after  the  passage  of  the  act,  Huntington,  and  fift^een 
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other  persons  named  therein  as  corporators,  met,  organized,  and 
elected  the  officers  provided  for.  A  bond  in  the  penal  sum  of 
$200,000,  conditioned  to  pay  and  to  satisfy,  to  every  depositor 
or  person  entitled,  such  sum  as  the  party  may  be  entitled  to, 
within  thirty  days  after  such  deposit  shall  be  demanded,  was 
filed  with  the  clerk  of  the  Supreme  Court  of  the  District  of 
Columbia,  and  approved  by  one  of  the  judges  thereof.  No 
capital  was  ever  paid  into  the  bank  by  any  of  the  corporators, 
nor  has  it  ever  issued  any  stock,  or  divided  shares. 

The  bill  alleges  that  the  bank  has  done  a  large  business, 
and  sustained  no  considerable  losses,  and  that,  therefore,  all  its 
profits,  and  the  present  large  value  of  its  capital  stock  and 
franchises,  belong  tc  said  sixteen  corporators;  that  neither 
Huntington  in  his  lifetime,  nor  the  complainants  since  his 
death,  ever  received  more  than  about  $3,000  of  dividends  or 
profits  of  said  bank;  that,  while  other  corporators  have  re- 
ceived larger  dividends,  the  rights  of  the  complainants  have  not 
been  recognized,  but  that,  on  the  contrary,  the  defendant  pre- 
tends that  upon  the  death  of  Huntington  all  the  rights  in  said 
business  and  the  franchises  survived  to  the  other  corporators, 
and  that,  as  expressive  of  that  view,  and  to  injure  the  complain- 
ants, the  defendant  has,  long  since  the  death  of  Huntington, 
adopted  a  by-law  to  that  effect ;  that  the  sureties  on  the  bond 
are  sureties  of  the  corporation  and  not  of  each  other,  and  that  the 
liability  of  each  and  all  of  them  continues  until  a  new  bond  is 
demanded  and  given,  as  required  by  law ;  and  that  the  right  of 
the  surviving  members  to  choose  the  successor  of  a  deceased 
member  is  an  assumption  wholly  unsupported  by  law.  The  bill 
then  prays  for  an  account  of  receipts,  expenditures,  and  profits 
since  the  organization  of  the  bank,  together  with  the  dividends 
paid  to  each  corporator ;  and  that  the  franchises,  property,  and 
privileges  be  valued,  and  the  defendant  decreed  to  pay  to  the 
complainants  one-sixteenth  part  thereof. 

The  answer  of  the  defendant  alleges  that  the  profits  realized 
were  the  property  of  the  individuals  who  organized  under  the 
charter,  and  that  they  accrued  fiom  the  personal  credit  of  the 
several  corporators  and  their  attention  to  the  use  of  the  funds 
deposited  with  the  bank,  and  not  from  the  employment  of  any 
capital ;  but  denies  that  said  alleged  profits,  capital  stock,  and 
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franchises  are  of  great  value.  It  then  avers  that  no  division  of 
profits  was  made  among  the  corporators  until  after  July,  1873, 
and  the  death  of  Huntington ;  and  that  the  amount  so  divided 
was  subsequently,  in  order  to  meet  large  losses  incurred  by 
reason  of  the  financial  panic,  refunded  by  the  surviving  corpo- 
rators ;  but  that,  in  the  mean  time,  the  share  of  the  profits  due 
Huntington  up  to  the  time  of  his  death,  in  March,  1872,  had 
been  paid  to  the  complainants.  It  then  denies  any  continuing 
interest  of  the  complainants  in  said  profits  after  his  death,  and 
alleges  that  the  by-law  complained  of  was  not  adopted  with  a 
view  of  precluding  any  rights  which  had  accrued,  but  for  the 
purpose  of  defining  in  the  future  the  relation  of  the  members 
of  the  corporation. 

The  answer  further  admits  that  the  corporators  signing  tht) 
bond  were  sureties  of  the  corporation  and  not  of  each  other ; 
and  avers  that  they  did  not  execute  it  as  corporators,  and  that 
it  was  not  capital,  nor  was  its  execution  by  the  corporators 
required  by  the  charter  or  by-laws,  nor  was  it  the  consideration 
of  the  relations  of  the  parties  inter  seae ;  and  that,  if  it  were, 
so  far  as  Huntington's  estate  is  concerned,  such  consideration 
would  have  failed,  in  consequence  of  the  insolvent  condition  of 
his  estate  and  its  inability  to  respond  in  aid  of  the  other  cor- 
porators against  liabilities  and  claims. 

A  general  replication  was  filed,  but  no  proofs  were  taken* 
The  case  was  heard  on  the  pleadings,  and  the  bill  dismissed* 
The  complainants  then  appealed  to  this  court. 

Mr.  Benjamin  F.  BiUler  and  Mr.  Joseph  H.  Bradley  for  the 
appellants. 

1.  By  the  provisions  of  the  charter,  the  company  had  a  capi- 
tal of  $200,000,  as  security  for  the  repayment  of  the  deposits 
with  interest.  Capital  is  the  security  for  the  payment  of  the 
debts  of  a  corporation,  in  whatever  form  it  may  be,  whether  in 
cash,  property,  bonds,  or  notes.  It  is  the  fund  from  which 
calls  upon  the  stockholders  and  dividends  are  to  be  paid. 
Nichols  V.  Tracy ^  1  Sandf .  (N.  Y.)  Ch.  278 ;  Durar  v.  Insurance 
Company^  4  Zab.  (N.  J.)  171 ;  Angell  &  Ames,  Corp.,  sects. 
167,  666;  The  People  v.  Batchelor,  28  Barb.  (N.  Y.)  310; 
Hightower  v.  Thornton  et  aL,  8  Ga.  486. 

It  was  immaterial  what  that  capital  was,  so  long  as  the  secoi^ 
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ity  was  satisfactory  to  and  approyed  by  the  Supreme  Court  of 
the  District.  The  bond  given  by  Huntington  and  others  was 
to  continue  until  it  should  be  replaced  by  some  other  satisfac* 
tory  to  that  court,  and  is  consequently  binding  on  his  estate. 

2.  The  by-law  passed  after  his  death  could  have  no  efiEect  on 
his  rights. 

8.  If  the  analogy  of  a  partnership  is  to  be  followed,  the  death 
of  Huntington  worked  no  dissolution  of  his  partnership ;  for  it 
was  in  an  incorporeal  body,  to  the  existence  of  which  there  was 
no  limit  except  the  will  of  Congress. 

So  long,  therefore,  as  his  capital  is  used  and  employed,  the 
survivors  must  account  with  his  representatives  for  all  profits. 
Collyer,  Part.  (4th  Am.  ed.),  book  2,  c.  1,  sects.  129-181 
Story,  Part.,  sect.  343  and  notes ;  Carey,  Part.  290,  291. 

Mr.  Walter  S.  Cox^  contra. 

Mb.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  bill  of  the  complainants  assumes  that,  as  personal  repre* 
sentatives  of  William  S.  Huntington,  deceased,  they  have  an 
equitable  ownership  of  one-sixteenth  part  of  the  franchises, 
property,  and  privileges  of  the  defendant  corporation,  and  that, 
as  such  representatives,  they  are  entitled  to  call  for  an  account 
of  the  profits  made,  and  to  demand  payment  to  them  of  one-six- 
teenth part  of  the  value  of  the  franchises  and  property  as  well 
as  profits.  Whether  this  assumption  is  well  founded  or  not,  — ^ 
whether  the  estate  of  their  intestate  hap  any  pecuniary  interest 
in  the  corporate  franchise  and  property,  can  be  determined  only 
after  a  careful  examination  of  the  defendant's  charter.  The 
corporation  was  created  by  an  act  of  Congress,  approved  May 
24, 1870,  entitled  '*  An  Act  to  incorporate  the  National  Union 
Savings  Bank  of  the  District  of  Columbia."  By  that  act,  George 
H.  Plant,  William  S.  Huntington,  and  twenty-one  other  persons 
named,  and  their  successors,  were  declared  to  be  a  body  politic 
and  corporate,  under  the  corporate  name  mentioned,  having 
succession,  capable  of  suing  and  being  sued,  of  having  a  common 
seal,  and  generally  of  doing  and  performing  all  things  relative 
to  the  object  of  the  institution  lawful  for  any  individual  or  body 
politic  or  corporate  to  do. 

The  object  of  the  institution  was  declared  in  the  fourth  sec* 
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taon.  By  that  it  was  enacted  tbat  ^^  the  corporation  may  reoeiye 
on  deposit,  for  the  use  and  benefit  of  the  depositors,  all  sums  of 
money  offered  for  that  purpose,"  and  invest  the  same  in  the 
manner  therein  described.  The  section  then  added:  "The 
income  or  interest  of  all  deposits  shall  be  divided  among  the 
depositors,  or  their  legal  representatives,  according  to  the  terms 
of  interest  stipulated." 

The  eighth  section  required  an  annual  report  to  be  made  to 
Congress,  specifying  the  number  of  depositors,  total  number  of 
deposits,  amount  invested  in  bank  stock  and  deposited  in  bank 
on  interest,  amount  secured  by  bank  stock,  amount  invested  in 
public  funds,  loans  on  mortgage  of  real  estate,  loans  on  personal 
securities,  amount  of  cash  on  hand,  total  dividends  of  the  year, 
and  annual  expenses  of  the  institution;  all  of  which  to  be 
certified  and  sworn  to  by  the  treasurer  and  five  managers,  or 
more. 

The  ninth  section  required  the  books  of  the  corporation,  at 
all  times  during  their  hours  of  business,  to  be  kept  open  for  the 
inspection  and  examination  of  the  comptroller  of  the  currency 
or  depositors. 

The  eleventh  section  enacted  that  the  corporation  should  file 
with  the  clerk  of  the  Supreme  Court  of  the  District  a  bond 
with  security,  in  the  penal  sum  of  $200,000,  approved  by  one 
of  the  judges  of  the  court,  conditioned  to  pay  to  every  depositor 
or  person  entitled  such  sum  as  the  party  may  be  entitled  to, 
within  thirty  days  after  such  deposit  shall  be  demanded;  which 
bond  might  be  sued  by  any  depositor  or  person  entitled,  after 
such  demand  and  refusal  to  pay. 

Other  provisions  of  the  act  require  the  officers  of  the  corpora- 
tion to  give  security  and  take  an  oath  for  the  faithful  discharge 
of  their  duties ;  and  forbid  any  officer,  director,  or  committee 
charged  with  the  duty  of  investing  the  deposits  to  borrow  any 
portion  thereof,  or  use  the  same,  except  in  paying  the  expenses 
of  the  corporation. 

These  are  all  the  provisions  that  have  any  relation  to  the 
question  we  are  considering.  It  is  to  be  noticed  that  the  char- 
ter does  not  authorize  the  creation  of  any  corporate  stock  or 
capital,  nor  does  it  contemplate  the  existence  of  any  other  than 
tha  deposits  which  may  be  made.    The  corporators  are  not 
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required  to  coniribate  any  thing.  There  are,  of  consequence,  no 
shareholders.  Not  a  word  is  said  in  the  instrument  respecting 
any  dividends  of  capital,  or  even  of  profits,  to  others  than  the 
depositors.  Certainly,  no  express  authority  is  given  to  make 
dividends  to  the  corporators;  and  we  discover  nothing  from 
which  such  authority  can  be  inferred.  The  dividends  of  which 
a  return  is  required  by  the  eighth  section  to  be  made  to  Congress 
are  evidently  those  spoken  of  in  the  fourth,  as  made  to  the 
depositors.  The  rules  to  be  applied  to  the  construction  of 
corporate  grants  are  well  known.  A  corporation  created  by 
statute  can  exercise  no  powers  and  has  no  rights  except  such  as 
are  expressly  given  or.  necessarily  implied.  In  this  case,  so  far 
from  there  being  an  implication  of  any  pecuniary  interest  in  the 
corporators,  or  any  duty  due  to  them  from  the  corporation, 
the  contrary  is  expressly  declared.  The  institution  having  no 
capital  stock,  whatever  liability,  if  any,  there  may  be  to  the 
corporators  must  be  satisfied  out  of  the  profits  made  from  the 
deposits.  But  the  charter,  when  conferring  the  power  to  receive 
money  on  deposit,  limits  it  to  receiving  for  '^  the  use  and  benefit 
of  the  depositors,"  and  directs  how  it  may  be  invested.  It  fur- 
ther declares  that  ^'  the  income  or  interest  of  all  deposits  shall 
be  divided  among  the  depositors  or  their  legal  representatives," 
not  among  the  depositors  and  the  corporators.  It  is  true,  the 
income  or  interest  is  to  be  divided  among  the  depositors,  ^^  ac- 
cording to  the  terms  of  interest  stipulated ; "  implying,  perhaps, 
that  the  dividend  may  be  less  than  the  interest  received  by  the 
corporation ;  but  there  is  nothing  in  the  charter  that  indicates 
the  excess  is  for  the  benefit  of  the  corporators.  It  is  to  provide 
for  the  necessary  expenses  of  the  institution  authorized  to  be 
paid,  and  perhaps  to  raise  a  contingent  fund  to  meet  possible 
losses. 

During  the  argument,  our  attention  was  called  to  the  eleventh 
section  of  the  charter,  which  requires  the  corporation  to  file  a 
bond  with  security,  in  the  penal  sum  of  $200,000,  conditioned 
to  pay  and  satisfy  depositors ;  and  it  is  argued  that  this  bond 
may  be  considered  as  capital  contributed  by  the  corporators 
named  in  the  charter :  and  hence  we  are  asked  to  infer  that 
they  have  a  pecuniary  interest  which  entitles  them  to  a  division 
of  the  profits,  as  also  to  a  share  of  the  capital,  and  to  a  benefi* 
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cial  interest  in  the  franchise.  If  this  were  so,  the  complainanta' 
bill  does  not  aver  that  William  S.  Huntington  was  one  of  the 
obligors  in  the  bond,  or  that  he  was  even  in  that  mode  one  of 
the  contributors  to  capital  stock.  But,  if  it  be  assumed  that 
he  was,  it  would  still  be  true  that  the  bond  was  in  no  sense 
eapital  owned  by  the  corporation  or  by  the  corporators.  It  was 
required  by  the  charter  solely  for  the  security  of  the  depositors 
or  creditors  of  the  institution.  The  corporation  was  required 
to  give  the  bond  with  security,  but  what  the  security  should  be 
was  left  to  the  approval  of  a  judge  of  the  Supreme  Court  of  the 
District.  There  was  no  requirement  that  the  corporators  should 
sign  the  bond,  much  less  that  all  of  them  should.  The  security 
might  have  been  given  by  strangers  exclusively,  or  by  one  or 
more  of  the  corporators.  If  given  by  the  latter,  the  obligors 
would  have  been  bound,  not  as  corporators,  but  as  any  other 
persons  having  no  connection  with  the  institution. 

We  think  the  complainants  have  mistaken  the  nature  of  the 
corporation.  It  is  not  a  commercial  partnership,  nor  is  it  an 
artificial  being  the  members  of  which  have  property  interests  in 
it,  nor  is  it  strictly  eleemosynary.  Its  purpose  is  rather  to  furnish 
a  safe  depositary  for  the  money  of  those  members  of  the  commu- 
nity disposed  to  intrust  their  property  to  its  keeping.  It  is  some- 
what of  the  nature  of  such  corporations  as  church-wardens  for  the 
conservation  of  the  goods  of  a  parish,  the  college  of  surgeons  for 
the  promotion  of  medical  science,  or  the  society  of  antiquaries  for 
the  advancement  of  the  study  of  antiquities.  Its  purpose  is  a 
public  advantage,  without  any  interest  in  its  members.  The  title 
of  the  act  incorporating  it  indicates  its  purpose ;  namely,  an  act 
to  incorporate  a  national  savings  bank:  and  the  only  powers 
given  to  it  were  those  we  have  mentioned, — powers  necessary  to 
carry  out  the  only  avowed  purpose,  which  was  to  enable  it  to 
receive  deposits  for  the  use  and  benefit  of  depositors,  dividing 
the  income  or  interest  of  all  deposits  among  its  depositors  or 
their  legal  representatives.  It  is,  like  many  other  savings  insti- 
tutions incorporated  in  England  and  in  this  country  during  the 
last  sixty  years,  intended  only  for  provident  investment,  in 
which  the  management  and  supervision  are  entirely  out  of  the 
hands  of  the  parties  whose  money  is  at  stake,  and  which  are 
jtum  benevolent  and  most  useful,  because  they  hold  out  no 
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encouragement  to  speculative  dealing  or  commercial  trading. 
This  was  the  original  idea  of  savings  banks.  Scratchley's 
Treatise  on  Savings  Banks,  passim ;  Grant's  Law  of  Bankers, 
671,  where,  in  defining  savings  banks,  it  is  said  the  bank  derives 
no  benefit  whatever  from  any  deposit,  or  the  produce  thereof. 
Such  are  savings  banks  in  England,  under  the  statutes  of  9  Geo. 
rV.,  c.  92,  sect.  2,  and  26  &  27  Vict,  c.  87.  Very  many  such 
exist  in  this  country.  Among  the  earliest  are  some  in  Massa- 
chusetts, organized  under  a  general  law  passed  in  1834,  which 
contained  a  provision  like  the  one  in  the  act  of  Congress,  that 
the  income  or  profit  of  all  deposits  shall  be  divided  among  the 
depositors,  with  just  deduction  of  reasonable  expenses.  They 
exist  also  in  New  York,  Pennsylvania,  Maine,  Connecticut,  and 
other  States.  Indeed,  until  recently,  the  primary  idea  of  a 
savings  bank  has  been,  that  it  is  an  institution  in  the  hands  of 
disinterested  persons,  the  profits  of  which,  after  deducting  the 
necessary  expenses  of  conducting  the  business,  inure  wholly  to 
the  benefit  of  the  depositors,  in  dividends,  or  in  a  reserved  surplus 
for  their  greater  security.  Such,  very  plainly,  is  the  defendant 
corporation  in  this  case.  The  complainants  have,  therefore,  no 
peciuxiary  interest  in  it,  and  no  right  to  the  relief  they  ask. 

Decree  affirmed. 


DOBBINS'S  DiSTILLEBY  V.   UNITED  STATES. 

1.  Where  the  owner  of  a  distiUery  and  other  property  connected  therewith  leased 
them  for  the  purpose  of  distiUing,  the  acts  or  omissions  of  the  lessee  in  car- 
rying on  the  business  of  distilling  while  he  was  in  possession,  and  with  intent 
to  defraud  the  revenue,  although  they  are  unknown  to  the  owner,  subject 
the  distillery  and  such  other  property  to  forfeiture  to  the  United  States. 

8.  The  declarations  of  the  lessee,  yoluntarily  made  subsequent  to  his  arrest,  are 
competent  eridence  against  the  owner  to  show  the  fraudulent  intent  of  the 
lessee,  as  are  alto  books,  letters,  memoranda,  and  blUs  of  lading  found  on 
the  premises  in  a  room  occupied  by  the  latter. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

The  facts  are  stated  in  the  opinion  of  the  oonrb 
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Mr.  Bobert  Gr.  Ingersoll  and  Mr.  A*  L.  Merriman  for  the 
plaintiff  in  error,  cited  Wharton,  Crim.  Law,  825. 
Mr.  Assutant-Attometf-O-eneral  Smithy  eontra. 

Mb.  Jtjstigb  Clifford  delivered  the  opinion  of  the  court. 

Judicial  proceedings  in  rem^  to  enforce  a  forfeiture,  cannot 
in  general  be  properly  instituted  until  the  property  inculpated 
is  previously  seized  by  the  executive  authority,  as  it  is  the  pre- 
liminary seizure  of  the  property  that  brings  the  same  within 
the  reach  of  such  legal  process.  The  Schooner  Anne^  9  Cranch, 
289. 

Due  executive  seizure  was  made  in  this  case  of  the  distillery, 
and  of  the  real  and  personal  property  used  in  connection  with 
the  same ;  and  the  information  in  due  form  was  subsequently 
filed  praying  for  process,  and  that  the  property  seized  should 
be  condemned  by  the  definitive  sentence  of  the  court.  Pur- 
suant to  the  prayer  of  the  information,  the  record  shows  that 
process  of  monition  was  issued  in  due  form,  and  that  it  was 
duly  served  by  the  marshal.  Sixteen  causes  of  forfeiture  were 
alleged  in  the  information,  all  of  which,  except  the  first  three, 
were  abandoned  at  the  trial. 

Sufficient  appears  to  show  that  the  claimant  was  the  owner 
of  the  distillery  and  all  the  other  property  seized,  and  that  he, 
prior  to  the  alleged  causes  of  seizure  and  forfeiture,  leased  the 
property  to  the  party  in  possession  of  the  same  at  the  time  the 
alleged  acts  of  forfeiture  were  perpetrated  by  the  lessee  and 
occupant.  Three  of  the  alleged  causes  of  forfeiture  only  need 
be  noticed,  and  they  are  in  substance  and  effect  as  follows :  — 

1.  That  the  lessee,  occupant,  and  operator  of  the  distillery 
neglected  and  refused  to  keep  the  books  required  by  law,  and 
make  the  required  entries  in  the  same;  that  he  made  false 
entries  in  the  books  kept  in  the  distillery,  and  that  he  omitted 
to  enter  in  the  same  the  facts  required  by  law,  with  intent  to 
defraud  the  revenue,  and  to  conceal  from  the  revenue  officers 
facts  and  particulars  required  to  be  stated  and  entered  in  such 
books,  with  like  intent  to  defraud  the  revenue ;  and  that  he  re- 
fused to  produce  the  books  kept  in  the  distillery  when  thereto 
requested  by  the  revenue  officers,  contrary  to  the  statute  in 
such  case  made  and  provided.    15  Stat.  182. 
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2.  That  t}ie  distillery,  the  distilled  spirits,  and  distilling  appa- 
ratus seized  were  owned  by  the  lessee,  occupant,  and  operator, 
and  some  other  person  unknown,  and  were  intended  to  be  used  by 
the  owners  in  the  business  of  a  distiller,  in  a  manner  to  defraud 
the  United  States,  contrary  to  the  act  of  Congress.     Id.  142. 

8.  That  the  property  seized  was  used  by  its  owners  to 
defraud  the  United  States  of  the  tax  to  which  the  spirits  dis- 
tilled were  by  law  subject,  and  that  the  United  States  had  been 
thereby  defrauded  of  a  part  of  such  tax,  in  violation  of  law. 
Id.  69. 

Service  was  made ;  and  the  owner  and  lessor  of  the  distillery 
and  other  property  seized  appeared,  and  was  permitted  by  leave 
of  court  to  make  defence.  His  defence  consists  of  an  averment 
that  he  has  no  knowledge  or  information  upon  the  subject  of 
the  information,  and  of  a  denial  of  each  and  every  one  of  the 
charges  made  against  the  property  seized.  Issue  being  joined^ 
the  parties  went  to  trial,  and  the  verdict  and  decree  of  condem- 
nation were  in  favor  of  the  plaintiffs.  Exceptions  were  duly 
filed  by  the  claimant ;  and  he  sued  out  a  writ  of  error,  and 
removed  the  cause  into  this  court. 

Matters  set  forth  in  the  bill  of  exceptions  which  are  not 
assigned  for  error  will  not  be  re-examined. 

Four  errors  are  assigned,  in  substance  and  effect  as  follows : 
1.  That  the  court  erred  in  admitting  in  evidence  the  state- 
ments of  the  lessee  of  the  property,  as  contained  in  the  first 
paragraph  of  the  bill  of  exceptions.  2.  That  the  court  erred 
in  admitting  the  evidence  set  forth  in  that  part  of  the  bill  of 
exceptions  denominated  paragraphs  2  and  3.  3.  That  the 
court  erred  in  charging  the  jury  that  it  was  unnecessary  for 
them  to  find  that  the  claimant  was  implicated  in  the  frauds  of 
the  lessee  and  operator  of  the  distillery,  or  that  he  had  any 
knowledge  of  his  fraudulent  acts  or  omissions.  That  if  the 
jury  find  that  the  claimant  leased  the  property  to  the  occupant 
and  operator  for  the  purposes  of  a  distillery,  and  that  the  lessee 
committed  the  alleged  frauds,  the  government  is  entitled  to  a 
verdict,  even  though  the  jury  should  be  of  opinion  that  the 
claimant  was  ignorant  of  the  lessee's  fraudulent  acts  and  omis* 
sions.  4.  That  the  court  erred  in  including  the  real  estate  in 
the  decree  of  condemnation  or  forfeiture. 
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Instructions  not  included  in  the  assignment  of  errors  were 
given  by  the  court  to  the  jury,  which  desei^e  to  be  briefly 
noticed  before  proceeding  to  examine  the  rulings  and  instruc- 
tion of  the  court,  which,  it  is  insisted,  present  a  sufficient  cause 
to  reverse  the  judgment. 

Requests  for  instructions  having  been  presented  by  the  claim- 
antt,  and  the  same  having  been  refused,  the  court,  of  its  own 
motion,  instructed  the  jury  to  the  effect,  that  if  the  evidence  satis- 
fied the  jury  that  the  lessee  and  occupant  of  the  distillery  made 
sales  of  spirits  produced  by  him  which  he  omitted  or  neglected 
to  enter  in  his  books,  with  intent  to  defraud  the  government, 
or  with  intent  to  conceal  from  the  officers  the  fact  of  such  sales, 
then  he  would  be  guilty,  and  it  would  be  their  duty  to  find  for 
the  plaintiffs  under  the  first  article  of  the  information ;  that 
the  mere  absence  of  that  party  from  the  State  or  the  country 
was  not  of  itself  evidence  upon  which  they  could  base  a  ver- 
dict, but  if  they  found  that  he  absconded  and  fled  from  justice 
when  detected  and  charged  with  the  frauds  alleged  against  him 
in  the  case,  that  that  fact  might  be  considered  by  the  jury,  with 
other  evidence,  as  tending  to  prove  his  fraudulent  intentS 
and  guilt;  that  the  information  is  a  proceeding  to  condemn 
and  forfeit  to  the  United  States  certain  property,  both  real  and 
personal,  for  alleged  offences  against  the  revenue  law;  that  the 
property  in  question  consists  of  a  distillery,  with  its  fixtures  and 
apparatus,  and  the  ground  within  the  enclosure  on  which  the 
distillery  stands,  together  with  the  various  articles  of  personal 
property  enumerated  in  the  information,  and  that  the  present 
defendant  is  the  claimant  of  the  property  contesting  the 
grounds  of  forfeiture  assigned  by  the  government;  that  the 
gist  of  the  proceeding  consists  in  the  alleged  fraudulent  acts 
and  omissions  of  the  lessee  and  occupant  of  the  distillery,  or 
his  agent  and  employes ;  and  whether  the  charges  against  him 
be  positive  acts  done  by  him,  or  omissions  to  do  what  the  law 
requires  of  him,  as  a  distiller,  fraud  is  a  necessary  element  in 
the  case,  without  which  there  can  be  no  forfeiture. 

Evidence  of  the  statements  and  declarations  of  the  lessee  and 
occupant  of  the  distillery,  voluntarily  made  while  under  arrest 
and  afterwards,  were  offered  by  the  district  attorney,  as  tending 
to  show  his  fraudulent  intent  in  the  doing  and  omitting  to  do 
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certain  acts  assigned  in  the  information  as  causes  of  forfeiture ; 
and  tbe  ruling  of  the  court  in  admitting  the  same,  subject  to 
objection  by  the  claimant,  constitutes  the  first  assignment  of 
error. 

Throughout  the  trial  the  claimant  appears  to  have  assumed, 
as  the  theory  of  the  defence  to  the  information,  that  he  was  tlie 
accused  party,  and  that  he  was  on  trial  for  a  criminal  offence 
created  and  defined  by  an  act  of  Congress.  Instead  of  th^t,  the 
forfeiture  claimed  in  the  information  is  aimed  against  the  dls- 
tillei-y,  and  the  real  and  personal  property  used  in  connection 
with  the  same,  including  the  real  estate  used  to  facilitate  the 
operation  of  distilling,  and  which  is  conducive  to  that  end  as 
the  means  of  ingress  or  egress,  and  all  personal  property  of  the 
kind  found  there,  together  with  the  distilled  spirits  and  stills 
wherever  found. 

Nor  is  it  necessary  that  the  owner  of  the  property  should 
have  knowledge  that  the  lessee  and  distiller  was  committing 
fraud  on  the  public  revenue,  in  order  that  the  information  of 
forfeiture  should  be  maintained.  If  he  knowingly  suffers  and 
permits  his  land  to  be  used  as  a  site  for  a  distillery,  the  law 
places  him  on  the  same  footing  as  if  he  were  the  distiller  and 
the  owner  of  the  lot  where  the  distillery  is  located ;  and,  if 
fraud  is  shown  in  such  a  case,  the  land  is  forfeited,  just  as  if 
the  distiller  were  the  owner.     Burroughs,  Taxation,  67. 

Cases  arise,  undoubtedly,  where  the  judgment  of  forfeiture 
necessarily  carries  with  it,  and  as  part  of  the  sentence,  a  convic- 
tion and  judgment  against  the  person  for  the  crime  committed; 
and  in  that  state  of  the  pleadings  it  is  clear  that  the  proceed- 
ing is  one  of  a  criminal  character :  but  where  the  information, 
as  in  this  case,  does  not  involve  the  personal  conviction  of  the 
wrong-doer  for  the  offence  charged,  the  remedy  of  forfeiture 
claimed  is  plainly  one  of  a  civil  nature ;  as  the  conviction 
of  the  wrong-doer  must  be  obtained,  if  at  all,  in  another 
and  wholly  independent  proceeding.  1  Bish.  Crim.  Law  (6th 
ed.),  sect.  885,  note  1 ;  United  States  v.  Three  Tons  of  Coal^ 
3  Biss.  371. 

Forfeitui'es,  in  many  cases  of  felony,  did  not  attach  at  com- 
mon law  where  the  proceeding  was  in  rem  until  the  offender 
was  convicted,  as  the  crown.  Judge  Story  says,  had  no  right  to 
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the  goods  and  chattels  of  the  felon,  without  producing  the 
record  of  his  conyiction;  but  that  rule,  as  the  same  learned 
magistrate  says,  was  never  applied  to  seizures  and  forfeitures 
created  by  statute  in  rem^  cognizable  on  the  reyenue  side 
of  the  exchequer  court,  for  the  reason  that  the  thing  in  such 
a  case  is  primarily  considered  as  the  offender,  or  rather  that 
the  offence  is  attached  primarily  to  the  thing,  whether  the 
offence  be  malum  prohibitum  or  malum  in  se;  and  he  adds, 
that  the  same  principles  apply  to  proceedings  in  rem  in  the 
adnuralty.     The  Palmyra,  12  Wheat.  1. 

Corresponding  views  were  expressed  by  the  same  learned 
judge  in  a  case  decided  at  a  much  later  period,  in  which  he 
remarked  that  the  act  of  Congress  in  question'  made  no  excep- 
tion whatsoever,  whether  the  alleged  aggression  was  with  or 
without  the  co-operation  of  the  owners.  Nor,  said  the  judge  in 
that  case,  is  there  any  thing  new  in  a  provision  of  that  sort.  It 
is  not  an  uncommon  course  in  the  admiralty,  acting  under  the 
law  of  nations,  to  treat  the  vessel  in  which  or  by  which,  or  by 
the  master  or  crew  thereof,  a  wrong  or  offence  has  been  com- 
mitted, as  the  offender,  without  any  regard  whatsoever  to  the 
personal  misconduct  or  responsibility  of  the  owner  thereof,  the 
necessity  of  the  case  requiring  it  as  the  only  adequate  means 
of  suppressing  the  offence  or  wrong,  or  of  insuring  an  indem- 
nity to  the  injured  party.  United  States  v.  Brig  Malek  Adhely 
2  How.  210. 

Beyond  all  doubt,  the  act  of  Congress  in  question  attaches 
the  offence  to  the  distillery,  and  the  real  and  personal  property 
connected  with  the  same,  the  words  of  the  act  defining  the 
offence  being,  that  if  any  such  false  entry  shall  be  made  in  said 
books,  or  any  entry  shall  be  omitted  therefrom,  with  intent  to 
defraud  or  to  conceal  from  the  revenue  officers  any  fact  or  par- 
ticular required  to  be  stated  and  entered  in  either  of  said  books, 
or  to  mislead  the  revenue  officers  with  reference  thereto ;  or  if 
any  distiller  shall  omit  or  refuse  to  produce  either  of  said 
books,  or  shall  cancel,  obliterate,  or  destroy  any  part  of  either 
of  said  books,  or  any  entry  therein,  with  intent  to  defraud,  or 
shall  permit  the  same  to  be  done,  or  such  books  or  either  of 
them  be  not  produced  when  required  by  any  revenue  officer,  — 
the  distillery,  distilling  apparatus,  and  the  lot  or  tract  of  hanA 
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on  which  it  stands,  and  all  personal  property  nsed  in  the  busi- 
ness, shall  be  forfeited  to  the  United  States.     16  Stat.  183. 

Nothing  can  be  plainer  in  legal  decision  than  the  proposition 
that  the  offence  therein  defined  is  attached  primarily  to  the 
distillery,  and  the  real  and  personal  property  used  in  connection   I 
with  the  same,  without  any  regard  whatsoever  to  the  personal  ' 
misconduct  or  responsibility  of  the  owner,  beyond  what  nece&-  I 
sarily  arises  from  the  fact  that  he  leased  the  property  to  the  ; 
distiller,  and  suffered  it  to  be  occupied  and  used  by  the  lessee/ 
as  a  distillery. 

Cases  often  arise  where  the  property  of  the  owner  is  forfeited 
on  account  of  the  fraud,  neglect,  or  misconduct  of  those 
intrusted  with  its  possession,  care,  and  custody,  even  when  the 
owner  is  otherwise  without  fault;  and  Judge  Story  remarked, 
in  the  case  last  cited,  that  the  doctrine  is  familiarly  applied  to 
cases  of  smuggling  and  other  misconduct  under  the  revenue 
laws,  as  well  as  to  other  cases  arising  under  the  embargo  and 
non-intercourse  acts  of  Congress. 

Controversies  of  the  kind  have  arisen  in  our  judicial  history ; 
and  it  has  always  been  held  in  such  cases  that  the  acts  of  the 
master  and  crew  bind  the  interest  of  the  owner  of  the  ship, 
whether  he  be  innocent  or  guilty,  and  that  in  sending  the  ship 
to  sea  under  their  charge  he  impliedly  submits  to  whatever  the 
law  denounces  as  a  forfeiture  attached  to  the  ship  by  means  of 
their  unlawful  or  wanton  misconduct. 

Analogous  views  were  expressed  by  Marshall,  C.  J.,  at  a 
much  earlier  period.  United  States  v.  The  Little  Charles^ 
1  Brock.  847.  Objection  was  there  taken  to  the  admissibility 
of  the  report  and  manifest  made  by  the  master  of  the  schooner 
when  she  arrived  at  her  port  of  destination,  the  schooner  hav- 
ing been  subsequently  seized  for  an  alleged  violation  of  the 
embargo  laws.  Two  grounds  were  assigned  in  support  of  the 
objection :  1.  That  the  paper  offered  was  not  accompanied  by 
the  entry.  2.  That  the  declaration  of  the  master,  if  admitted 
in  evidence,  would  affect  the  owner  in  a  criminal  case.  Both 
were  overruled.  Reference  will  only  be  made  to  the  reasons 
given  for  the  second  ruling. 

Neither  confessions  nor  admissions  of  the  master,  it  was  con- 
tended, were  admissible  to  prove  the  guilt  of  the  owner;  and 
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the  Chief  Justice  added,  that,  if  the  case  was  such  as  was  sup* 
posed  in  argument,  the  objection  would  be  entitled  to  great 
weight.  But  he  remarked,  that  the  proceeding  was  one  against 
the  vessel,  for  an  oflfence  committed,  by  the  vessel,  which  is  not 
less  an  offence,  and  does  not  the  less  subject  her  to  forfeiture 
because  it  was  committed  without  the  authority  and  against 
the  will  of  the  owner.  It  is  held,  said  the  Chief  Justice, 
that  inanimate  matter  can  commit  no  offence.  But  the  ship, 
as  a  body,  is  animated  and  put  in  action  by  the  crew,  who 
are  guided  by  the  master.  The  vessel  acts  and  speaks  by 
the  master;  she  reports  herself  by  the  master.  It  is,  there- 
fore, not  unreasonable  that  the  vessel  should  be  affected  by 
this  report. 

Apply  that  rule  to  the  case  before  the  court,  and  it  follows 
that  the  distillery,  and  the  real  and  personal  propei*ty  used  in 
connection  with  the  same,  must  be  considered  as  affected  by  the 
unlawful  doings  and  omissions  of  the  lessee  and  occupant  of 
the  property  as  a  distillery,  subject  to  the  rules  and  regulations 
prescribed  by  Congress.  United  States  v.  Distillery^  2  Abb. 
(U.  S.)  192. 

Suppose  that  is  so,  still  it  is  insisted  by  the  claimant  that  the 
declaration  of  the  lessee  and  occupant  of  the  distillery  made 
subsequent  to  his  arrest  were  not  competent  evidence  in  the 
case;  but  the  court  is  entirely  of  a  different  opinion,  as  the 
arrest  of  the  lessee  did  not  to  any  extent  affect  or  change  his 
relations  to  the  property  or  to  his  lessor.  If  his  lease  was  a 
subsisting  one  at  the  time  of  his  arrest,  his  relations  to  the 
property  and  the  owner  of  the  same  continued  unaffected  by 
that  occurrence,  nor  is  there  any  thing  in  the  authority  cited  by 
the  claimant  which,  when  properly  understood,  asserts  any 
different  doctrine. 

Statements  made  by  the  master  of  a  ship  as  to  what  occurred 
during  the  voyage,  tending  to  inculpate  the  owner  in  the  guilty 
enterprise  of  the  ship,  are  not  admissible  in  evidence  against 
the  owner,  where  he  is  charged  with  a  crime,  if  the  statements 
were  made  subsequent  to  the  time  when  he  ceased  to  be  master 
and  the  common  enterprise  had  come  to  an  end ;  but  the  rule 
has  no  application  here,  as  the  arrest  of  the  lessee  did  not  abro- 
gate the  lease,  and,  if  the  prosecution  had  failed,  he  might  hav# 
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continued  to  operate  the  distillery  in  spite  of  the  accasation 
<x)ntained  in  the  information. 

2.  Certain  private  books,  letters,  and  memoranda,  found  in 
tin  open  box  in  a  room  occupied  by  the  lessee  and  operator  of 
the  distillery  as  a  private  office,  were  also  offered  in  evidence, 
to  the  admissibility  of  which  the  claimant  objected ;  but,  inas- 
much as  it  appears  that  they  were  the  books,  lettera,  and  papers 
of  the  person  in  whose  office  they  were  found,  and  that  they 
related  in  part  to  the  business  of  the  distillery,  it  requires  no 
argument  to  show  that  the  objection  of  the  claimant  was  with- 
out merit. 

Other  letters  and  bills  of  lading,  found  by  the  marshal  in  an 
open  box  in  the  room  occupied  by  the  same  party  as  a  private 
office,  were  also  introduced  in  evidence,  subject  to  the  claim- 
ant's objection,  which,  it  appeal's,  were  addressed  to  the  opera- 
tor of  the  distillery,  and  that  they  tended  to  prove  the  shipment 
by  the  distiller  to  the  firm  from  which  they  came  of  large 
'quantities  of  high-wines,  and  that  the  firm  rendered  accounts 
to  the  shipper  of  the  sales  as  commission  merchants. 

Found  as  the  papers  were  in  the  office  of  the  distiller,  it  is 
too  clear  for  argument  that  they  were  properly  admitted,  unless 
it  be  assumed  that  it  was  the  claimant,  and  not  the  distil- 
lery and  the  property  connected  with  the  same,  who  was  on 
trial. 

3.  Much  discussion  of  the  remaining  error  assigned  will  not 
be  required,  as  it  presents  the  same  question  in  principle  as 
that  involved  in  the  first  assignment  of  error,  which  has  already 
been  sufficiently  considered. 

None  of  the  material  fact^  are  in  dispute,  nor  were  they  to 
any  considerable  extent  at  the  trial.  Beyond  controversy,  the 
title  of  the  premises  and  property  was  in  the  claimant;  and  it 
is  equally  certain  that  he  leased  the  same  to  the  lessee  for  the 
purposes  of  a  distillery,  and  with  the  knowledge  that  the  lessee 
intended  to  use  the  premises  to  carry  on  that  business,  and 
that  he  did  use  the  same  for  that  purpose. 

Fraud  is  not  imputed  to  the  owner  of  the  premises;  but  the 
evidence  and  the  verdict  of  the  jury  warrant  the  conclusion 
that  the  frauds  charged  in  the  information  were  satisfactorily 
proved,  from  which  it  follows  that  the  decree  of  condemnation 
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is  correct,  if  it  be  tnie,  as  heretofore  explained,  that  it  was  the 
property  and  not  the  claimant  that  was  put  to  trial  under  the 
pleadings;  and  we  are  also  of  the  opinion  that  the  theory 
adopted  by  the  court  below,  that,  if  the  lessee  of  the  premises 
and  the  operator  of  the  distillery  committed  the  alleged  frauds, 
the  government  was  entitled  to  a  verdict,  even  though  the  jury 
were  of  the  opinion  that  the  claimant  was  ignorant  of  the 
fraudulent  acts  or  omissions  of  the  distiller. 

Viewed  in  that  light,  the  legal  conclusion  must  be  that  the 
unlawful  acts  of  the  distiller  bind  the  owner  of  the  property^ 
in  respect  to  the  management  of  the  same,  as  much  as  if  they 
were  committed  by  the  owner  himself.  Power  to  that  effect 
the  law  vests  in  him  by  virtue  of  his  lease;  and,  if  he  abuses  his 
trust,  it  is  a  matter  to  be  settled  between  him  and  his  lessor; 
but  the  acts  of  violation  as  to  the  penal  consequences  to  the 
property  are  to  be  considered  just  the  same  as  if  they  were  the 
acts  of  the  owner.  2%«  Vrouw  Judith^  1  C.  Rob.  150 ;  United 
States  Y.  The  Distillery  at  Spring  FaZZey,  11  Blatchf.  255;  Same 
V.  The  Reindeer^  2  Cliff.  67 ;  Same  v.  Nineteen  Hundred  and 
Sixty  Bags  of  Coffee,  8  Cranch,  898;  Mitchell  v.  Torup^  Parker, 
227. 

Examined  in  the  light  of  these  suggestions,  as  the  case  should 
be,  it  Lb  clear  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 
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Bill  In  chanoeiy,  praying  for  the  remoyal  of  the  defendant  as  the  tmatee  in  a 
deed  made  to  lecure  to  the  complainant  the  payment  of  a  bond  in  the  defend- 
ant's possession,  and  for  the  delivery  of  the  bond.  The  defendant  asserts  a 
lien  on  the  bond  for  legal  services  rendered  to  the  complainant  Held,  1.  That 
while  a  state  of  mutual  ill-will  or  hoeftile  feeling  may  justify  a  court  in  remov- 
ing a  trustee,  in  a  case  where  he  has  a  discretionary  power  over  the  rights  of 
the  cestui  que  trust,  and  has  duties  to  discharge  which  necessarily  bring  the  par- 
ties into  personal  intercourse  with  each  other,  it  is  not  sufficient  cause  where 
no  such  intercourse  is  required  and  the  duties  are  merely  formal  and  ministe- 
rial, and  no  neglect  of  duty  or  misconduct  is  established  against  him.  2.  A 
contract  to  pay  to  an  attomey-at-law  for  his  serrices  In  suits  concerning 
land,  If  it  b^  recovered,  a  spedflc  sum  of  money  out  of  the  proceeds,  when  it 
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diall  be  told  by  the  client,  is  not  champertous,  because  be  neither  pays  costs  nor 
accepts  the  land,  or  anj  part  of  it,  as  his  compensation.  3.  Nor  is  it  void  undei 
the  Statute  of  Frauds  because  not  in  writing,  for  it  may  be  performed  within 
the  year.  4.  The  land  having  been  recovered,  and  by  the  owner  sold  for 
$88,000,  for  which  a  bor  I  was  taken  and  left  with  the  attorney,  the  latter  has 
a  lien  on  the  bond  for  money  due  him  for  his  services  as  such.  6  Where, 
under  the  circumstances  mentioned,  the  client  brings  a  bill  in  chancery  for  the 
removal  of  the  attorney  from  his  position  as  trustee  in  the  deed  to  secure  the 
purchase-money,  and  for  the  delivery  of  the  bond,  it  is  the  duty  of  the  court 
to  decide  on  the  existence  and  amount  of  the  lien  set  up  in  the  answer,  and  to 
decree  such  delivery  on  payment  of  the  amount  of  the  lien,  if  one  be  found 
to  exist  6.  Thougli  the  defendant,  by  neglecting  to  file  a  cross-bill,  can  have 
no  decree  for  affirmative  relief,  it  is  proper  for  the  court  to  establish  the  con- 
dition on  which  the  delivery  of  the  bond  to  the  complainant,  according  to  the 
prayer  of  the  bill,  should  be  made,  and  to  require  such  delivery  on  tlie  per- 
formance of  that  condition. 

Appeal  from  tbe  Supreme  Court  of  the  District  of  Co- 
lumbia. 

On  the  twenty-eixth  day  of  November,  1870,  Mra.  Mary  A. 
Cor,  the  appellee,  who  was  a  widow,  sold  and  conveyed  to 
Charles  H.  Holden,  Charles  W.  King,  and  Samuel  Ford,  square 
No.  312  of  the  city  of  Washington,  for  the  sum  of  $38,000. 
No  part  of  this  was  paid  at  the  time,  but  a  bond  was  given  for 
it,  due  ten  years  after  date,  with  interest  payable  annually ;  and, 
to  secure  the  payment  of  this  sum  and  of  the  interest  as  it  fell 
due,  the  purchasers  made  a  deed  of  trust,  with  the  usual  con- 
ditions, to  John  D.  McPherson  and  Jesse  B.  Wilson.  At  the 
time  of  the  transaction,  the  bond  was  placed  in  the  possession 
of  McPherson,  the  appellant,  where  it  remains  to  the  present 
time. 

In  June,  1873,  Mrs.  Cox  filed  her  bill  in  chancery,  in  the 
Supreme  Court  of  the  District  of  Columbia,  praying  that 
McPherson  be  discharged  and  removed  from  his  trust  under 
the  deed,  and  be  compelled  to  deliver  to  her  the  bond  of  Holden, 
King,  and  Ford. 

The  court  decreed  that,  on  account  of  the  ill-feeling  and  un- 
friendly relations  shown  to  exist  between  the  parties,  by  reason 
of  a  controversy  between  them  in  regard  to  a  claim  of  McPher- 
son for  i5,000  for  legal  services,  against  Mrs.  Cox,  and  of  a 
lien  for  that  amount  on  the  bond  mentioned,  it  was  fit  and 
proper  that  he  sliould  cease  to  be  such  trustee.  It  accordingly 
declared  him  removed  as  trustee,  and  all  his  rights  and  powers 
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vested  in  the  other  trustee,  Wilson ;  and  ordered  him  to  deliver 
up  the  bond  to  Wilson,  who  was  to  hold  it  subject  to  the  fur- 
ther order  of  the  court.  But  Wilson  was  to  receive  and  pay 
over  to  Mrs.  Cox  all  that  might  be  paid  on  it,  except  $10,000 
of  the  latest  payments,  which  was  to  be  retained  subject  to  the 
further  order  of  the  court. 

From  this  decree  McPherson  appeals  to  this  court. 

The  remaining  facts  in  the  case  are  set  forth  in  the  opinion 
of  the  court. 

Mr,  Philip  Phillips  and  Mr.  George  F,  AppUhy  for  the 
appellant. 

Ill-feelings  and  unfriendly  relations  of  a  cestui  que  trust 
towards  his  trustee  constitute  no  ground  for  removing  the 
latter  from  his  trust.  Forster  v.  DavieSy  4  De  G.,  F.  &  J. 
138 ;  Gibbes  v.  Smith,  2  Rich.  (S.  C)  Eq.  131 ;  Beny  v.  WO- 
liamson,  11  B.  Mon.  (Ky.)  245 ;  Hill,  Trustees,  191. 

The  appellant  was  in  no  fault  in  any  of  the  transactions  com- 
plained of  by  the  appellee  ;  and  the  court  below,  in  paying  no 
regard  to  the  testimony,  and  decreeing  his  removal,  acted  arbi- 
trarily, and  without  a  full  consideration  of  the  whole  case.  Fyre 
v.  Potter,  15  How.  42;  Bouldin  v.  Alexander,  15  Wall.  132; 
Peter  v.  Beverly,  10  Pet.  564;  Sergeant  v.  Howe  et  al.,  21  111. 
148;  Berry  v.  Skinner,  30  Md.  572;  Gibbes  v.  Smith,  supra; 
Berry  v.  Williamson,  supra ;  Tiffany  &  BuUard,  Law  Trusts 
and  Trustees,  887. 

The  court  erred  in  decreeing  that  the  appellant  should  part 
with  the  possession  of  the  bond  on  which  he  claimed  a  lien  for  his 
professional  services  as  an  attorney-at-law.  Piatt  v.  JTaler,  23 
Wend.  (N.  Y.)  456  ;  Warren  v.  Griswold,  8  id.  666 ;  Worrall  v. 
Tohn%on,  2  Jac.  &  W.  218 ;  RusselVs  Case,  1  Keny.  129 ;  In  re 
Murray,  1  Russ.  519 ;  In  re  Paschal,  10  Wall.  483 ;  Maughan, 
Solicitors  and  Attorneys,  107,  137;  Prevost  v.  Gratz  et  ah, 
6  Wheat.  481 ;  Zeigler  v.  Hughes,  55  111.  288 ;  Clark  v.  Pendle- 
ton, 20  Conn.  495 ;  Chitty,  Contr.  75,  and  cases  cited. 

The  bill  should  have  been  dismissed  for  want  of  proper 
parties,  and  for  multifariousness,  and  because  it  was  prema- 
turely filed.  Wilhur  v.  Almy,  12  How.  191 ;  2  Story,  Eq.  Jur., 
sect.  1280 ;  Drane  v.  Gunter,  19  Ala.  731 ;  Cruger  v.  Halliday, 
11  Paige  (N.  Y.),  319;  Sergeant  v.  Howe  et  aL,  21  111.  148, 
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Breedlove  v.  Stvmp^  8  Yerg,  (Tenn.)  267;  Story,  Eq.  PL,  aeot. 
271. 

Mr.  Albert  Pike^  contra. 

Whatever  the  contract  was  as  to  the  amount  of  the  contingent 
fee,  there  was  no  note  or  memorandum  of  it  in  writing,  and  it 
was  not  contemplated  by  either  party  that  it  was  to  be,  or  could 
be,  performed  on  either  side  within  a  year.  Therefore,  by  the 
Statute  of  Frauds  in  force  in  the  District  of  Columbia,  it  was 
of  no  effect. 

The  contract  was  clearly  champertous.    Thurston  v.  Percival^ 

1  Pick.  (Mass.)  416 ;  Kenney  v.  Browne^  3  Ridgway,  Cas.  Pari. 
462 ;  Strange  v.  Brennan^  10  London  Jurist,  649 ;  Stever^  v 
Bagwell,  15  Ves.  189;  Wood  v.  Downes,  18  id.  120;  Strachan 
V.  Brandon,  Eden,  808 ;  Stanley  v.  Jone%,  7  Bing.  369 ;  Lathrop 
V.  Amhtrst  Bank,  9  Mete.  (Mass.)  489;  In  re  Masters,  4  Dowl. 
P.  C.  18;  Williams  v.  Protheroe,  5  Bing.  813;  In  the  Matter 
of  Bledkley,  6  Paige  (N.  Y.),  311 ;  Merritt  v.  Lambert,  10  id. 
862 ;  Rvst  V.  Larue,  4  Litt.  (Ky.)  411 ;  Arden  v.  Patterson, 
5  Johns.  (N.  Y.)  Ch.  44 ;  SaUerlee  v.  Frazer,  2  Sandf.  (N.  Y.) 
141. 

To  call  the  fee  contingent  is  an  abuse  of  language. 

If  the  contract  was  not  champertous,  it  is  because  success 
was  to  be  certain,  and  then  the  fee  was  enormously  exorbitant 
and  extortionate.  Such  contracts,  made  when  the  client  is, 
by  fear,  doubt,  and  apprehension,  under  the  lawyer's  influ- 
ence, cannot  be  sanctioned.  Walmesley  v.  Booth,  Bam.  478; 
Drapers'  Company  v.  Davis,  2  Atk.  295 ;  Saunderson  v.  Glass, 
id.  298 ;  Sayer,  Law  of  Costs,  321 ;  Hobart,  117. 

Anciently,  a  counsellor-at-law  could  bring  no  action  in  any 
English  court,  for  his  fee  was  not  a  debt.  This  was  law  in 
the  lime  of  Coke,  and  in  that  of  Lord  Hardwicke.  The 
fees  of  counsel  were  honoraria,  not  merces.  1  Coke,  Inst. 
295  a;  Moor  v.  Row,  1  Rep.  Ch.  21;    Thomhill  v.  Evans, 

2  Atk.  881 ;  Chesley  v.  Beliot,  4  T.  R.  817 ;  Neuman  v.  Payne, 
4  Bro.  C.  C.  362 ;  Avhrey  v.  Pophin,  1  Dick.  408 ;  Saunderson 
V.  G-lass,  2  Atk.  296 ;  Crossley  v.  Park,  1  Jac.  &  W.  460.  See 
also  Dupin,  ain6.  Profession  d'Avocat,  i.,  106-110, 147, 697, 599, 
690,  698,  699,  715 ;  Camus,  Lettre  de  la  Profession  d' Avocat, 
id.  267,  273. 
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There  are  no  transactions  which  courts  of  equity  will  scruti* 
nize  with  more  jealousy  than  those  between  attorneys  and 
their  clients,  especially  when  the  latter  are  of  inferior  capacity 
and  inexperienced.  JUUU  y.  MilU^  26  Conn.  217 ;  JSx  parte 
PlitU  2  Wall.  C.  C.  468;  Haight  v.  Moore,  87  N.  Y.  Sup.  Ct. 
161 ;  McMahon  v.  Smith,  6  Heisk.  (Tenn.)  167. 

The  court,  if  its  action  is  needed,  will  disregard  a  contract 
for  contingent  fees,  and  allow  counsel  what,  under  the  circum- 
stances, it  deems  fair.  The  contract  must  have  been  made  in 
abundant  good  faith,  without  suppression  or  reserve  of  facts,  or 
exaggeration  of  apprehended  difficulties,  or  undue  influence  of 
any  sort  or  degree ;  and  the  compensation  bargained  for  must 
be  reasonable,  and  the  transaction  characterized  throughout 
by  all  good  fidelity  to  the  client,  or  the  court  will  not  hold 
such  compensation  to  be  valid.  Ex  parte  Plitt,  2  Wall.  Jr. 
478. 

It  is  for  the  attorney  to  show  that  the  dealings  between 
him  and  his  client,  by  which  the  attorney  is  benefited,  are 
just  and  fair,  and  purely  voluntary.  Mason  v.  JRing,  2  Abb. 
(N.  Y.)  Pr.  N.  8.  822;  Brock  v.  Barnes,  40  Barb.  (N.  Y.) 
621. 

The  oral  contract  relied  on  is  on  its  face  void  under  the 
Statute  of  Frauds.  It  was  not  for  any  service  presently  to 
be  rendered,  nor  were  the  counsel  to  engage  in  any  litigar 
tiou  where  the  result  would  be  doubtful.  They  were  not 
to  attempt,  and  they  did  not  attempt,  to  '^ break  the  lease" 
for  the  forfeiture  of  the  contract  to  build.  They  were  to 
wait  until,  some  time  during  the  seven  years  unexpired,  the 
lessee  might  possibly,  by  a  breach  of  another  covenant, 
clearly  and  indisputably  forfeit  all  right ;  and  then  they  weie 
to  sue. 

The  appellant  cannot  retain  the  bond*  He  has  no  lien 
thereon,  and  no  right  thereto, — 

First,  Because  there  is  no  valid  contract,  and  no  indebtedness 
as  claimed. 

Second,  Because  the  bond  was  received  by  him  not  in  his 
character  of  attorney  or  solicitor,  nor  in  the  course  of  his  pro- 
fessional employment  for  Mrs.  Cox,  nor  in  the  ordinary  course 
of  his  business,  but  in  his  character  of  trustee  alone.    Stevenson 
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T.  Blakehck^  1  M.  &  S.  5S8,  per  Oifford,  arg.,  and  Littledale,  J., 
and  Lord  Eilenboroagh ;  Ex  parte  Nesbitty  2  Sch.  &  Lef.  279; 
Ckampemoum  v.  Scott^  6  Madd.  93. 

Thirds  Because  the  terms  of  the  alleged  contract  are  wholly 
inconsistent  with  the  existence  of  a  lien,  it  being  for  pay- 
ment of  the  fee,  at  an  uncertain  future  time,  out  of  the  pro- 
ceeds of  the  sale  of  the  land,  when  she  should  sell  the  same. 
HUton  y.  Bragg^  7  Taunt.  21,  per  Lens,  Sergeant,  arg. ;  The 
Ca9e  of  an  Hostler ^  Yelv.  67,  note ;  Cowell  v.  Simpson^  16  Ves. 
275. 

The  counsel  for  the  appellant  said,  below,  that  he  did  not 
ask  a  decree  establishing  the  lien, — which,  of  course,  he  could 
not  have  upon  the  pleadings,  —  but  only  a  decree  affirming 
his  client's  right  to  retain  the  bond.  That  would  be  a 
decree  establishing  his  lien.  For  the  lien  of  a  solicitor  on 
the  deeds  and  papers  in  his  hands  is  merely  a  right  to  with- 
hold them  from  his  client,  and  not  a  right  to  enforce  any 
claim  against  him ;  and,  as  long  as  the  client  allows  them  to 
remain  in  the  solicitor's  hands,  the  lien  is  unavailing.  Blunden 
V.  Besarty  2  Con.  &  L.  119 ;  Bozon  v.  Bolland^  4  Myl.  &  Cr. 
858. 

Such  a  lien  depends  not  on  contract,  but  on  the  law.  Blunden 
V.  Besart^  supra. 

It  is  not  fit  that  the  appellant  should  continue  to  be  trustee, 
holding  the  fee,  and  claiming  a  lien  on  it  in  his  own  favor.  He 
only  wears  the  mask  of  a  trust,  in  order  to  have  thereby  an 
undue  advantage  of  the  beneficiary.  If  he  has  a  lien,  he  could 
sell  under  it,  and  buy  in  the  property.  There  is  a  conflict  of 
interests,  which  incapacitates  him  and  unfits  him  to  be  trustee. 
Green  v.  WirUer^  1  Johns.  (N.  Y.)  Ch.  41 ;  Bavoue  v.  Fanning^ 
2  id.  270;  HotoeU  v.  Baker,  4  id.  120;  Van  Home  v.  Fonda, 
h  id.  609 ;  Willard,  Trustees,  187,  188,  194,  472 ;  Willis.  Trus- 
tees,  121,  126,  162;  Hill,  Trustees,  635;  Henley  v.  FhilUps^ 
2  Atk.  48. 

The  removal  of  a  trustee,  at  the  request  of  the  cestui  que 
trust,  and  the  appointment  of  another  person  to  sell  the  lands 
conveyed  by  the  deed,  is  matter  of  discretion  for  the  court,  and 
will  be  ordered  when  good  cause  is  shown.  Ward  v.  Borteh,  69 
N.  G.  279. 
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Mb.  Justice  MnJiEB  delivered  the  opinion  of  the  court. 

The  question  for  our  consideration  is  the  soundness  of  the 
decree  of  the  court  below. 

The  pleadings  show  the  original  bill,  an  amended  bill,  and 
three  supplemental  biUs,  and  answers,  and  replications  to  the 
answers. 

The  charges  on  which  complainant  asked  the  removal  of 
McPherson  may  be  classified  into  those  which  affirm  a  neglect 
of  his  duty  as  such  trustee,  and  into  those  which  show  acts  and 
intentions  hostile  to  her  interests. 

Of  the  first  class  are  charges,  — 

1.  That  arrears  of  interest  on  the  bond  have  been  permitted 
to  accumulate,  and  that  he  failed  to  collect  such  interest  or  to 
sell  the  property,  as  the  deed  of  trust  authorized. 

2.  That  he  neglected  to  attend  to  having  the  property  insured 
or  the  taxes  paid,  as  was  his  duty  ;  and  in  this  connection  she 
charges  that  she  had  paid  him  $150  for  that  purpose. 

Of  the  acts  which  show  hostile  or  fraudulent  intentions  she 
charges,  — 

8.  That,  on  a  sale  made  by  the  obligors  in  the  bond  of  part 
of  the  property,  he  induced  her  to  release  the  lots  so  sold  and 
accept  thirteen  notes  of  $1,000  each,  secured  by  a  mortgage  on 
them,  which  notes  she  supposed  was  the  first  lien  on  those  lots ; 
whereas,  it  turned  out  that  three  other  notes  of  like  amount,  of 
the  same  series,  secured  by  the  same  mortgage,  had  been  issued 
and  sold  to  bona  fide  holders,  and  that  these  notes  were  a  prior 
lien,  and  endangered  her  security.  She  alleges  that  this  was 
well  known  to  McPherson,  who  was  acting  as  her  agent  and 
trustee,  and  was  fraudulently  concealed  from  her. 

4.  That  he  had  notified  Ford,  one  of  the  obligors  in  the  bond, 
to  pay  her  no  more  money,  and  had  thus  prevented  him  from 
paying  to  her  the  interest  after  it  was  due. 

6.  And,  mainly,  that  he  sets  up  a  false  and  exorbitant  claim 
of  $5,000  for  legal  services,  and  claims  a  lien  on  the  bond  in 
his  possession,  and  a  right  to  appropriate  the  first  money  paid 
3n  said  bond  to  the  satisfaction  of  said  claim. 

The  answer  denies  that  the  deed  of  trust  imposed  on  him 
any  obligation  to  collect  the  interest,  or  see  to  the  insurance  of 
the  houses  or  to  the  payment  of  the  taxes.     Denies  that  he 
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ever  received  any  money  from  her  to  pay  for  insurance,  or  any 
notice  to  sell  for  non-payment  of  interest  or  taxes.  Denies 
any  hostile  purpose  towards  complainant,  and  any  act  or  intent 
inconsistent  with  his  duty  as  trustee.  He  admits  that  he  does 
assert  a  claim  for  $5,000  due  to  the  partnership  firm  of  Carlisle 
&  McPherson,  for  services  as  attorneys  and  counsellors,  in 
regard  to  this  same  property,  and  for  which  he  claimed,  and 
now  asserts  in  this  answer,  a  lien  on  the  bond,  and  a  right  to 
hold  it  until  that  sum  is  paid.  And  he  denies  that  in  the 
transaction  by  which  she  released  certain  lots  covered  by  the 
deed  of  trust,  and  received  the  notes  and  deed  of  trust  securing 
them,  that  any  thing  was  concealed  from  her.  And  in  regard 
to  this  he  says  that  she  Was  present  when  the  matter  was  trans- 
acted, and  received  in  person  the  thirteen  notes  and  the  money 
for  which  the  other  three  notes  were  sold,  and  knew  well  what 
she  WBP  doing. 

Testimony  was  taken  on  all  these  issues,  the  most  important  of 
which  is  that  of  the  complainant  and  defendant  and  of  Carlisle. 

As  preliminary  to  any  further  investigation  of  these  issues, 
it  is  necessary  to  determine  the  defendant's  duties,  and  his 
rights  under  the  deed  of  trust. 

After  the  usual  clause  of  conveyance,  it  proceeds  thus :  — 

*^  In  and  upon  the  trusts  hereinafter  mentioned  and  declared,  and 
for  no  other  purpose  whatsoever,  that  is  to  say : 

"In  trust:  Firsts  To  permit  the  said  Charles  H.  Holden,  Charles 
W.  King,  and  Samuel  Ford,  their  heirs  or  assigns,  to  use  and  occupy 
the  said-described  premises,  and  the  rents,  issues,  and  profits  thereof 
to  take,  have,  and  apply  to  and  for  their  sole  use  and  benefit  until 
default  be  made  in  the  payment  of  the  principal  sum  of  the  debt 
hereinbefore  mentioned,  or  of  some  instalment  of  the  annual 
interest. 

^^jSecondy  Upon  payment  of  any  instalment  of  the  principal  of 
the  said  debt,  to  release  to  the  said  parties  of  the  first  part  of  said 
square,  which  they  shall  designate  in  the  proportion  of  two  square 
feet  of  ground  for  every  three  doUare  so  paid. 

"  Thirdy  And  upon  full  payment  of  the  said  debt  of  thirty-eight 
thousand  dollars  ($38,000),  and  of  the  interest  thereon,  and  all 
other  proper  costs,  charges,  commissions,  and  expenses  incurred  in 
pursuance  of  this  trust,  to  release  the  said  square  numbered  three 
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hundred  and  twelve  (312),  or  so  much  thereof  as  has  not  been 
released,  unto  the  said  parties  of  the  first  part,  their  heirs  and 
assigns,  at  their  proper  cost* 

^^Fourth^  And  upon  this  further  trust  upon  default  being  made 
in  the  payment  of  the  said  principal  sum,  or  of  any  interest  due  on 
the  same,  to  sell  at  public  auction,  on  such  terms  and  after  such 
notice  as  the  said  trustees  or  trustee  shall  deem  proper,  so  much  of 
the  said  property  as  they  or  he  shall  deem  necessary  to  pay  the  sum 
due,  and  out  of  the  proceeds  in  the  order  following,  to  pay,  Ist,  the 
costs  and  expenses  of  said  sale,  including  the  usual  trustee^s  cx>m- 
mission ;  2d,  to  pay  the  amount  due  the  said  Mary  A.  Cox,  whether 
of  interest  or  principal ;  3d,  to  pay  the  said  Mary  A.  Cox  the  resi- 
due of  said  proceeds  to  an  amount  not  exceeding  the  principal  sum, 
or  the  part  thereof  unpaid  to  be  received  by  her  in  advance,  in 
whole  or  part  satisfaction,  as  the  case  may  be,  of  the  said  principal 
sum ;  4th,  to  pay  over  the  residue,  if  any,  to  the  said  parties  of  the 
first  part,  their  executors,  administrators,  or  assigns." 

There  is  here  no  duty  or  obligation  or  right  to  do  more  than 
two  things ;  namely,  to  make  the  releases  of  parts  or  of  the 
whole  of  the  ground,  as  the  payments  entitled  the  obligors  in 
the  bond  to  have  them  made,  and  to  sell  the  land  or  pails  of  it, 
as  their  failure  to  pay  might  justify,  and  in  making  such  sale 
to  receive  and  distribute  the  money  as  required.  But  it  is  very 
clear  that  the  trustees  assumed  no  obligation  to  look  after  the 
taxes  or  the  insurance.  The  deed  of  trust  does  not  mention 
either  taxes  or  insurance.  Nor  were  they  bound,  or  did  they 
undertake  by  any  thing  found  in  this  instrument,  to  look  after 
the  payment  of  the  annual  interest.  The  bond  was  made  pay- 
able to  complainant,  and  she  alone  was  authorized  to  receive 
the  interest,  and  to  give  a  valid  receipt  for  it.  Payment  to 
either  of  the  trustees  would  have  been  no  defence  to  a  suit 
by  her. 

It  is  very  clear,  therefore,  that  as  there  was  no  duty  imposed 
upon  the  defendant  as  trustee  to  look  after  the  taxes  or  insur- 
ance, or  the  collection  of  the  interest,  he  was  guilty  of  no 
neglect  in  regard  to  them. 

If,  as  complainant  alleges,  her  interest  was  not  paid,  she  had 
a  right  to  have  the  two  trustees  advertise  and  sell  the  property, 
or  so  much  of  it  as  would  be  necessary  to  pay  what  was  due. 
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Bat  they  were  not  bound  to  do  this,  nor  had  they  any  right  to 
do  it,  until  she  made  request ;  and  there  is  no  pretence  that  she 
ever  made  such  request  or  desired  such  action. 

It  is  proper  to  say  in  this  connection  that  the  testimony 
wholly  fails  to  show  the  payment  of  $150,  or  any  other  sum^ 
to  defendant,  to  be  used  in  paying  for  insurance.  We  may 
also  add,  that  there  is  not  the  slightest  evidence  that  defendant 
concealed  from  the  complainant,  or  in  any  manner  misled  her 
in  the  transaction,  by  which  she  released  the  lots  mentioned, 
and  received  other  security  for  such  release.  But  it  appears 
very  clearly  that  she  was  present  when  the  whole  thing  was 
done,  and  received  the  money  for  which  the  notes  fii-st  due 
were  sold ;  and,  if  she  did  not  know  they  were  a  first  lien,  it  is 
not  the  fault  of  McPherson. 

There  remains  to  be  considered  the  charge  that  he  forbade 
Ford  to  pay  money  to  complainant,  and  that  he  sets  up  a  false 
claim  for  $5,000,  and  the  right  to  a  lien  on  the  bond  for  that 
sum. 

These  may  be  considered  together,  as  they  involve  the  main 
subject  of  controversy  below,  and  lie  at  the  foundation  of  the 
suit. 

McPherson  occupied  in  these  transactions,  and  is  charged  in 
the  bill  and  supplemental  bills  of  complainant  with  misconduct 
in  two  distinct  characters  or  relations  to  her ;  namely,  as  trus- 
tee in  the  deed  we  have  mentioned,  and  as  her  counsel  and 
attorney  in  the  management  of  her  lawsuits,  and  legal  adviser 
in  regard  to  her  property.  It  is  important  to  keep  this  distinc- 
tion in  mind ;  for  it  runs  through  the  whole  case,  and  is  recog- 
nized in  the  decree,  which  not  only  removes  him  as  trustee 
under  the  deed,  but  requires  him  to  deliver  up  the  bond, 
although  it  seems  to  recognize  a  right  of  his  in  that  bond  to  be 
established  by  future  litigation. 

Now,  as  we  have  already  said,  this  bond  was  payable  directly 
to  complainant.  She  was  entitled  to  its  possession,  and  to 
receive  all  the  money  paid  on  it,  so  far  as  any  thing  in  the  trust- 
deed,  or  any  right  conferred  on  McPherson  by  that  trust,  i» 
concerned.  Its  possession,  as  connected  with  the  trust,  be^ 
longed  neither  to  him  nor  to  his  co-trustee,  Wilson.  If,  there* 
fore,  he  had  any  right  to  that  possession,  it  must  be  found  in 
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the  other  relation  we  have  mentioned,  and  we  will  proceed  to 
consider  that. 

We  have  the  deposition  of  three  witnesses,  and  three  only, 
who  knew  and  could  tell  the  facts  on  which  the  lien  of  McPher- 
son  must  rest,  if  it  exist  at  all.  These  are  the  complainant, 
the  defendant,  and  Carlisle,  the  law-partner  of  defendant,  and 
interested  with  him  in  the  lien  asserted. 

In  regard  to  the  facts  which  are  relied  on  to  create  the  lien 
there  does  not  seem  to  be  much,  if  any,  difference  in  the  state- 
ments of  the  parties.  It  is  only  when  they  come  to  the  amount 
that  these  differences  are  irreconcilable. 

Without  entering  minutely  into  the  examination  here  of 
what  each  witness  says,  we  will  first  state  what  we  consider 
established  beyond  question. 

It  appears  that  complainant  had  made  to  Angus  and  Lewis 
a  long  lease  of  square  312,  with  a  right  in  them  to  purchase  at 
a  fixed  price;  namely,  $16,000.  That,  while  they  held  the 
property  under  this  contract,  it  had  risen  very  much  in  value, 
and  Mrs.  Cox  became  desirous  to  get  released  from  it.  For 
this  purpose  she  employed  McPherson  and  Carlisle  as  her 
lawyers;  and  they  succeeded  in  recovering  possession  of  the 
property,  avoiding  the  contract,  and  recovering  rents  and  profits 
amounting  to  $2,700.  In  doing  this,  they  successfully  prose- 
cuted an  action  of  ejectment,  a  separate  action  for  mesne 
profits,  and  defended  a  suit  in  equity  brought  by  Angus  and 
Lewis  to  enforce  the  original  contract.  That,  in  employing  the 
law-firm  of  Carlisle  &  McPherson  to  attend  to  this  business,  she 
agreed  to  pay  them  a  fixed  sum  for  their  services,  which,  in  a 
letter  written  to  them  after  a  controversy  had  arisen  as  to  the 
amount  so  fixed,  she  says,  ^^  was  to  be  paid  out  of  the  proceeds 
of  sales  of  the  property,  as  such  proceeds  shall  be  realized." 
After  the  embarrassment  of  Angus  and  Lewis's  claim  had  been 
removed,  the  whole  square  was  sold,  as  we  have  already  shown, 
to  Ilolden,  King,  and  Ford,  and  the  deed  of  trust  and  bond 
made  by  them,  and  the  bond  left  with  the  defendant.  This 
bond  was  the  first  proceeds  of  the  sale  of  the  square. 

Some  time  after  this,  and  after  Holden,  King,  and  Ford  had 
built  houses  on  some  of  the  lots  of  the  square,  they  sold  them 
to  James  Pike  for  $16,000,  and  obtained  the  release  of  them 
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by  Mrs.  Cox,  from  the  lien  of  the  deed  of  trust,  by  giving  her 
#13,000  in  those  notes  as  payment  on  the  bond,  and  paying 
her  in  cash  f4,000,  the  proceeds  of  the  other  notes  given  in 
the  same  transaction.  In  the  deeds  of  trust  given  by  Pike  on 
those  lots  to  secure  said  notes  McPherson  and  Wilson  were 
made  trustees,  as  they  had  been  in  the  deed  from  which  they 
were  released;  but,  though  the  original  bond  remained  through 
aJl  these  transactions  with  McPherson,  the  money  and  the 
notes  arising  from  this  last  sale  were  handed  over  to  complain- 
ant. Although  several  years  had  elapsed,  and  Carlisle  & 
McPherson  had  no  written  agreement  with  complainant  about 
their  fee,  they  permitted  the  entire  proceeds  of  this  last  sale, 
and  of  the  recovery  for  rents  and  profits,  and  the  interest  which 
Holden  &  Co.  had  paid  on  their  bond,  to  go  into  complainant's 
hands  without  objection,  and  had  during  that  time  frequently 
loaned  her  money,  had  acted  as  her  counsel  and  attorneys  in 
both  the  sales,  and  drawn  all  the  papers  necessary  to  secure 
her  interests.     Thus  far  the  facts  seem  undisputed. 

But  not  long  after  this  last  transaction  McPherson  addressed 
a  note  to  Mrs.  Cox,  suggesting  that  the  matter  of  the  fee  for 
the  services  of  his  firm,  resting  only  in  parol,  was  not  on  that 
account  in  a  satisfactory  position,  and  enclosing  her  a  writing, 
which  he  requested  her  to  sign,  acknowledging  an  indebtedness 
of  $5,000  for  their  services,  and  a  lien  on  the  securities  for  the 
land  sold.  To  this  she  replied  next  day,  refusing  to  do  as 
requested,  because  she  said  the  fee  was  to  be  $2,500,  and  not 
$5,000. 

An  animated  correspondence  now  ensued  between  Mrs.  Cox 
and  McPherson,  into  which  Carlisle  was  also  drawn  by  letters 
addressed  to  him  personally  by  Mrs.  Cox. 

Thereupon  McPherson,  either  with  a  view  to  bring  her  to 
terms,  or  more  probably  as  a  protection  to  his  right  of  lien, 
gave  notice  to  Ford,  who  had  bought  out  his  other  partners, 
not  to  pay  any  thing  more  to  Mrs.  Cox  on  the  bond;  but  learn- 
ing a  few  days  afterward  that  Ford  construed  this  notice,  or 
used  it  as  a  pretext  for  delaying  the  payment  of  the  interest 
due,  he  told  him  he  could  pay  the  interest  to  Mrs.  Cox.  Not 
long  after  this  the  present  bill  was  filed. 

It  will  thus  be  seen  from  this  condensed  statement  of  facts 
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undisputed  that  complainant  acknowledged  that  she  had  agreed 
to  pay  to  Carlisle  &  McPherson,  out  of  the  proceeds  of  the 
sale  of  the  property,  if  she  was  successful  in  getting  rid  of 
the  contract  with  Angus  and  Lewis,  $2,500,  as  their  compen- 
sation, of  which  she  has  thus  far  never  paid  or  tendered  a 
dollar ;  and  that  they  had  successfully  performed  their  part  of 
the  agreement.  As  regards  the  difference  between  the  parties 
as  to  the  amount  to  be  paid  by  complainant,  the  clear  and 
circumstantial  statements  of  Carlisle  and  McPherson,  under 
oath,  are  not  overcome  by  any  thing  produced  by  complainant, 
and  we  are  satisfied  she  agreed  to  pay  #5,000. 

This  contract  is  now  assailed  as  illegal,  on  three  grounds, 
which  we  shall  consider  in  their  order:  — 

1.  The  first  is,  that  the  amount  is  so  large  in  proportion  to 
the  services  rendered,  and  the  promisor  being  a  woman  without 
other  advice  when  she  entered  into  the  contract,  that  a  court 
of  equity  should  hold  it  void,  as  an  unjust  extortion  from  an 
unprotected  female. 

Our  answer  to  that  is,  that  we  believe  the  services  rendered 
were  worth  the  money,  especially  as  they  were  to  get  nothing 
unless  they  were  successful. 

2.  It  is  said  the  contract  is  obnoxious  to  the  doctrine  of 
champerty. 

The  answer  is,  that  the  attorneys  did  not  agree  to  pay  any 
of  the  costs,  they  did  not  agree  to  take  any  part  of  the  land, 
which  was  the  subject  of  the  suit,  for  their  compensation,  nor 
did  they  agree  to  take  any  thing  but  money.  The  single  fact 
that  they  agreed  to  wait  for  their  money  until  complainant 
could  sell  the  land,  and  to  receive  a  fixed  sum  out  of  the  pur- 
chase-money, does  not,  under  any  definition  of  champerty, 
bring  it  within  that  principle. 

8.  It  is  said  to  be  within  the  Statute  of  Frauds,  because  not 
in  vmting,  and  not  to  be  performed  within  a  year. 

But  the  Statute  of  Frauds  applies  only  to  contracts  which,  by 
their  terms,  are  not  to  be  performed  within  a  year,  and  do  not 
apply  because  they  may  not  be  performed  within  that  time. 
In  other  words,  to  make  a  parol  contract  void  it  must  be  ap- 
parent that  it  was  the  understanding  of  the  parties  that  it  was 
not  to  be  performed  within  a  year  from  the  time  it  was  made. 
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Peter  v.  Compton^  Skin.  358,  decided  in  King's  Bench  by  Lord 
Holt,  and  the  cases  collected  under  that  one  in  1  Sm.  L.  C. 
482. 

There  is  nothing  in  the  present  contract  to  show  that  it  was 
not  to  be  performed  inside  of  a  year,  nor  any  thing  to  show 
that  it  couhl  not  have  been  fully  performed  within  that  time. 
The  action  of  ejectment  which  settled  the  forfeiture  of  the 
lease  might  have  been  brought  and  tried  within  that  time,  and 
the  I'cadiness  with  which  the  property  sold  for  $38,000  shows 
that  the  amount  of  the  fee  might  have  been  realized  and  paid 
before  the  year  was  out.  At  all  events,  it  cannot  be  said  that 
the  contract  was  not  to  be  performed  within  that  time. 

We  are  also  of  opinion  that  this  obligation  on  the  part  of 
complainant  to  pay  $5,000  to  Carlisle  and  McPherson  was,  and 
is  now,  a  lien  on  the  bond  in  McPherson 's  possession.  It  is  so 
by  the  express  contract  of  the  parties,  as  admitted  by  Mrs. 
Cox.  It  was  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
land  recovered  by  the  suit  in  equity  in  which  they  were  em- 
ployed. The  first  sale  of  the  land  was  in  a  lump,  and  this 
bond  for  $38,000  represents  the  proceeds  of  that  sale.  It  is 
the  only  proceeds  of  the  sale.  It  is  also  a  very  fair  inference, 
from  the  fact  that  the  bond  was  left  in  McPherson 's  possession, 
that  it  was  done  as  a  recognition  of  the  lien.  There  is  no 
other  reason  why  it  should  have  been  left  with  him.  It  was 
no  part  of  his  right  or  his  duty  as  trustee  to  hold  it.  Its  pos 
session  was  in  no  way  essential  to  any  of  the  very  few  acts 
which,  as  trustee,  McPherson  could  be  called  on  to  do  under 
the  deed  of  trust.  It  is,  therefore,  manifest  that  it  was  left 
with  him  as  her  attorney,  or  as  a  security  for  his  debt.  It  is 
none  the  less  clear  to  us,  that,  apart  from  the  express  agreement 
for  a  lien,  the  same  result  follows  from  his  relation  to  her  as 
attorney,  and  the  possession  of  this  bond  as  a  paper  coming  to 
him  in  the  course  of  his  employment  in  that  character.  We 
have  decided  in  the  case  of  Paschal  (10  Wall.  483),  that  an 
attorney  has  a  lien  by  law,  under  circumstances  similar  to 
these,  for  all  that  is  due  him  as  attorney  or  counsellor,  on  the 
papers  of  his  client  in  his  hands. 

McPherson  has  done  nothing  to  waive  or  defeat  this  lien. 
He  might  very  we]}  have  insisted,  when  the  square  was  sold 
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to  Holden  &  Co.,  that  the  fee  should  then  have  been  paid  or 
secured  to  him  out  of  the  purchase-money.  But  he  accepted 
possession  of  the  bond  as  a  concession  to  his  client.  He  con- 
tinued her  counsellor  all  through  the  transaction.  He  advised 
with  her  about  the  sale.  He  drew  up  all  the  writings  neces- 
sary to  the  sale  and  to  the  security  of  the  purchase-money. 
His  consent  to  act  as  trustee  in  a  matter  where  his  duties  were 
merely  formal,  and  in  which  another  trustee  was  joined  with 
him,  are  in  no  sense  inconsistent  with  his  position  as  her  aftor- 
ney,  and  his  rights  growing  out  of  that  relation.  Until  she 
changed  them  their  interests  were  the  same;  namely,  the  faith- 
ful and  prompt  payment  of  the  money  due  on  the  bond.  The 
money  was  hers,  but  out  of  it  she  was  to  pay  the  85,000. 

Nor  have  we  been  able  to  discover  in  the  conduct  of  McPher- 
Bon  any  hostility  to  complainant  or  to  her  interests,  or  any 
thing  in  what  he  has  said  or  done  which  is  inconsistent  with 
the  faithful  performance  of  his  duty  to  her  under  the  deed  of 
trust.  The  only  act  looking  in  the  slightest  in  that  direction 
is  his  waniing  to  Ford  to  pay  Mrs.  Cox  no  more  money  on  the 
bond.  Finding  her  angry  with  him,  and  denying  his  right  to 
hold  the  bond  as  security  for  his  fee,  it  was  necessary  to  the 
protection  of  the  security  to  give  some  warning  to  the  obligor 
of  his  right  to  be  paid  before  the  money  all  passed  into  her 
hands.  It  may  be  well  doubted  if  he  was  not  entitled,  now 
after  all  that  had  passed,  to  be  paid  out  of  the  first  money  yet 
to  be  paid  on  the  bond,  even  if  it  were  the  interest.  But,  on 
reflection,  he  waived  that,  and  told  Ford  he  could  pay  her  the 
interest.  But  there  was  in  all  this,  and  in  all  the  quarrel, 
mainly  carried  on  by  complainant,  nothing  which  could  in  the 
least  interfere  with,  or  would  be  likely  to  color  his  action 
jointly  with,  Wilson  in  executing  releases  when  the  property 
was  sold  or  money  paid,  or  in  advertising  and  making  sale 
when  required  by  complainant  in  default  of  payment.  If,  in 
doing  this,  he  wished  to  retain  his  fee,  or  any  part  of  it, 
we  have  already  shown  it  was  his  right  to  do  so;  and  that 
right  cannot  be  inconsistent  with  any  right  of  hers,  since  she 
was  the  person  who  was  to  pay,  and  whose  debt  would  be  paid^ 
by  such  a  course. 

We  are,  therafore,  of  opinion  that  McPherson  has  a  right 
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to  the  possession  of  the  bond  until  the  fee  of  $5,000  is  paid, 
and  that  he  has  done  nothing  inconsistent  with  his  duty  as 
trustee  under  the  deed  of  trust,  nor  displayed  any  hostile  feel- 
ing to  the  real  legal  rights  or  interest  of  complainant,  nor 
failed  or  neglected  to  perform  any  duty  devolving  on  him  as 
such  tnistee. 

What,  then,  should  be  the  decree  of  the  court? 

1.  As  to  the  removal  of  McPherson  from  the  trusteeship  we 
think  there  is  no  ground  for  such  action. 

Where  a  trustee  is  charged  with  an  active  trust,  which  gives 
him  some  discretionary  power  over  the  rights  of  the  cestui  que 
trust,  and  which  brings  him  into  constant  personal  intercourse 
with  the  latter,  it  may  be  conceded  that  the  mere  existence  of 
strong  mutual  ill-feeling  between  the  parties  will,  under  some 
circumstances,  justify  a  change  by  the  court.  But  there  is 
here  no  such  case.  McPherson  will  have,  and  can  have,  noth- 
ing to  do  as  trustee  which  requires  any  personal  intercourse 
with  Mrs.  Cox.  Unless  Ford  wishes  to  pay  part  of  the  money 
and  ask  a  release  of  part  of  the  property,  he  has  literally 
nothing  to  do  as  trustee  until  the  bond  is  due.  And  in  all 
that  he  may  have  to  do  as  trustee,  his  duty  is  so  merely  min- 
isterial and  so  clearly  defined,  that  he  can  do  her  no  harm 
whatever.  When,  in  addition  to  this,  it  is  considered  that 
there  is  another  trustee  with  equal  power,  and  without  whom 
McPherson  can  do  nothing,  we  see  no  danger  to  her  interests  or 
any  reason  for  his  removal. 

The  following  authorities  support  this  view  of  the  matter : 
Forster  v.  Davies,  4  De  G.,  F.  &  J.  133 ;  Qibbes  v.  Smith, 
2  Rich.  (S.  C.)  Eq.  131 ;  Berry  v.  Williamson,  11  B.  Mon. 
(Ky.)  246 ;  Perry,  Trusts,  sect.  277. 

Since,  as  we  have  shown,  the  appellee  has  a  right  to  the 
possession  of  the  bond,  and  there  exists  no  reason  for  his  re- 
moval, it  is  suggested  that  there  should  simply  be  a  dismissal 
of  complainant's  bill.  In  support  of  this  view,  it  is  strenuously 
maintained,  by  what  we  think  is  a  misconception  of  the  case 
as  made  by  the  pleadings  and  the  evidence,  that  the  amount  of 
the  fee  claimed  by  McPherson  and  Carlisle,  and  the  existence 
of  the  lien,  are  not  issues  in  this  suit  of  which  the  court  can 
take  notice,  or  on  which  it  can  found  any  action.    It  must  be 
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confessed  that  the  case  is  so  far  embarrassed  by  the  unaccount- 
able failure  of  the  appellee  to  file  a  cross-bill  asking  for  relief 
by  a  decree  establishing  his  debt  and  his  lien,  that  no  affirm- 
ative relief  of  that  character  can  be  given.  But  it  is  not  true 
that  the  existence  and  the  amount  of  that  lien  are  not  legiti* 
mate  subjects  of  inquiiy  in  this  case,  and  necessary  to  a  proper 
decree. 

Leaving  out  the  matter  of  the  trust,  of  which  we  have  already 
disposed,  complainant  asks  as  relief  in  regard  to  this  bond,  that 
it  be  delivered  up  to  her.  As  a  legitimate  defence  to  this 
demand,  McPherson  answers  that  he  has  a  right  to  the  posses- 
sion of  the  bond  as  security  for  $5,000  due  him  by  complainant. 
She,  by  supplemental  bills  and  replications,  says  you  have  no 
such  lien,  or,  if  you  have  a  lien,  it  is  only  for  $2,500.  It  is 
beyond  dispute,  therefore,  that  the  pleadings  put  in  issue  the 
existence  of  the  lien  and  the  amount  of  that  lien  for  which 
McPherson  can  hold  the  bond.  The  testimony  taken  is  also 
mainly  devoted  to  those  points.  The  issue  is  fairly  made. 
What  could  be  more  pertinent  to  the  relief  sought,  and  to  the 
defence  against  it,  than  both  these  issues  ?  It  is  clear  that  the 
bond  belongs  rightfully  to  Mrs.  Cox.  If  there  is  no  such  lien, 
dhe  is  entitled  absolutely  to  the  relief  she  asked ;  namely,  to 
have  its  possession  restored  to  her.  If  there  is  a  lien  on  it,  she 
is  entitled  to  have  that  possession  on  payment  of  the  lien ;  and 
whether  she  is  bound  to  pay  $2,500,  or  $5,000,  or  nothing,  is 
to  us  very  clearly  a  legitimate  issue  to  be  tried  in  the  suit.  So 
far,  then,  as  ascertaining  her  right  to  the  possession  of  the  bond, 
and  the  terms  or  conditions  on  which  that  right  could  be  en- 
forced by  the  court,  it  seems  to  us  that  the  issue  of  the  exist- 
ence of  this  lien  and  its  amount  were  not  only  fairly  in  the 
case,  but  necessary  to  be  determined  to  enable  the  court  to 
render  such  a  decree  as  the  pleading,  the  evidence,  and  the 
relief  sought  required. 
That  decree  is  this :  — 

That  the  decree  of  the  Supreme  Court  of  the  District  be  whoUy 
reversed.  That  a  new  decree  he  rendered  there^  denying  so 
much  of  the  relief  sought  hy  complainant  as  prays  for  the 
removal  of  the  defendant  from  his  trusteeship.  That  it  he 
declared  that  complainant  is  entitled  to  the  pouession  of  the 
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bond  of  Holden^  King^  and  Ford^  on  payment  to  McPhenon 
of  the  sum  of  95 fiOO^  for  which  he  rightfully  holds  said  bond 
as  security  for  his  services  to  complainant  as  her  attorney 
and  counsel.  And  that  McPherson  have  liberty^  if  he  be  so 
advised^  to  fie  a  cross-bill  for  the  establishment  of  his  debt 
and  his  lien^  a:%d  for  such  remedy  for  its  enforcement  as 
equity  can  give  in  the  case. 

Mb.  Justicb  Strong.  I  concur  in  the  reversal  of  the  decree 
of  the  court  below,  but  I  dissent  from  so  much  of  the  opinion  as 
determines  the  amount  due  Messrs.  Carlisle  and  McPherson  as 
compensation  for  their  professional  services,  for  which  the  lien 
<m  the  bond  to  Mrs.  Cox  is  asserted.  I  think  that  the  amount, 
as  well  as  the  existence  of  the  debt,  should  be  established  in 
an  issue  sent  to  a  court  of  law,  especially  as  no  cross-bill  was 
filed. 

Mb.  Chief  Justicb  Waite.  I  dissent  from  the  judgment 
in  this  case,  and  am  entirely  satisfied  with  the  decree  below. 

Mb.  Justiob  Hunt  and  Mb.  Jxtstigb  Harlan  also  dis- 
sented. 
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A.  contracted  to  cut,  f arnith,  and  deliver  in  Washington  Cit/,  at  specified  rates, 
granite  to  tlie  United  States,  at  such  times  as  it  might  require,  and  to  furnish 
such  number  of  men  as  it  might  deem  necessary  to  the  proper  prosecution  of 
the  work.  The  full  cost  of  their  labor,  increased  by  fifteen  per  cent,  was  also 
to  be  paid  to  him  by  the  United  States.  For  erery  day  that  he  was  m  default 
be  was  to  forfeit  and  pay  $100.  Hdd,  that  there  was  no  pririty  between  the 
United  States  and  the  men  employed  by  him  in  the  execution  of  his  contract 

Afpbal  from  the  Court  of  Claims. 
The  facts  are  stated  in  the  opinion  of  the  court. 
The  court  below  rendered  judgment  pro  forma  for  the  claim- 
ant. 

The  Solidtor-G-eneral  for  the  United  States. 

Mr.  Joseph  Casey  and  Mr.  Thomas  J.  Durante  contra. 
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Mr.  Justice  Swayne  deliyered  the  opinion  of  the  coart. 

This  is  an  appeal  from  the  Court  of  Claims.  The  petition  of 
the  appellee  alleges  that  he  worked  the  number  of  days  speci- 
fied, for  the  United  States,  ten  hours  a  day,  when  he  was  required 
by  law  to  work  only  eight  hours  a  day ;  that  he  was  paid  at  the 
rate  of  ten  hours  a  day ;  and  he  claims  further  compensation  for 
such  number  of  days  as  the  additional  two  hours  aggregated 
will  make,  computing  a  day's  work  at  eight  hours  instead  of  ten 
hours. 

This  is  the  basis  and  extent  of  the  claim.  The  United  Stales, 
among  other  defences,  allege  that  the  appellee  was  never  em* 
ployed  by  them,  nor  on  their  behalf. 

The  case  is  fully  set  forth  in  the  findings  of  the  Court  oi 
Claims.  A  brief  statement  of  the  facts  will  be  sufficient  for  the 
purposes  of  this  opinion. 

The  United  States  contracted  with  Ralph  Ordway  to  furnish,, 
from  certain  quarries  near  Richmond,  Va.,  granite,  to  be  de- 
livered in  Washington  City.  He  was  to  be  paid  at  specified 
prices. 

They  contracted  with  him,  further,  "to  furnish  all  the  labor, 
tools,  and  materials  necessary  to  cut,  dress,  and  box,  at  the 
quarry  or  quarries,  all  the  granite,  in  such  manner  "  as  should 
be  directed.  The  United  States  were  to  pay  him  "  the  full  cost 
of  said  labor,  tools,  and  materials,  and  also  the  insurance  on  the 
granite,  increased  by  fifteen  per  cent  on  such  cost." 

The  contract  contained  this  further  clause:  — 

**  And  the  party  of  the  second  p&rt  (Ordway)  further  agrees  U> 
furnish  such  number  of  men  as  may  be  deemed  necessary  for  the 
proper  prosecution  of  the  work  by  the  party  of  the  first  part  (the 
United  States)  ;  and  the  pffrty  of  the  second  part  further  agrees  to 
out  as  well  as  furnish  and  deliver  all  the  granite  herein  contracted 
for,  at  such  times  as  may  be  required  by  the  party  of  the  first  part, 
and  in  default  thereof  to  forfeit  and  pay  to  the  United  States  the 
sum  of  one  hundred  (100)  dollars  per  diem  for  each  and  every  day 
thereafter,  until  the  final  delivery  of  the  same,  which  sum  shall  be 
deducted  from  any  moneys  which  may  be  due  him ;  and  if  that 
amount  be  not  due  him,  then  his  bondsmen  are  to  be  held  liable  for 
any  deficiency,  to  be  recovered  of  them  by  suit  in  the  name  of  the 
United  States." 
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The  larger  ihe  amount  of  the  cost,  the  larger  would  be  the 
amount  to  be  paid  Ordway.  His  interests  and  those  of  the 
United  States  were,  in  this  particular,  therefore,  in  direct  an- 
tagonism. Hence  the  United  States  employed  and  paid  a 
superintendent  and  clerk,  who  were  to  be  present  all  the  time. 
The  former  was  to  see  that  every  thing  was  done  according  to 
the  contract,  and  that  no  frauds  were  committed  on  the  govern- 
ment. It  was  also  his  duty,  at  the  end  of  every  month,  to 
certify  Ordway^s  accounts  for  his  expenditures  during  that 
time.  The  clerk  was  his  assistant,  and  subject  to  his  directions. 
The  employes  were  engaged  and  paid  as  follows :  When  a  man 
was  set  to  work,  Ordway^s  foreman  gave  his  name  to  the  clerk 
of  the  superintendent,  who  put  it  on  the  time-book.  The  fore- 
man put  the  price  opposite  the  name.  The  clerk  kept  a  ledger 
account,  made  out  a  pay-roll  at  the  end  of  each  month,  and  had 
the  men  sign  it.  It  was  approved  by  the  superintendent,  and 
delivered  to  Ordway,  and  he  received  the  amount  from  the 
United  States,  with  the  fifteen  per  cent  added,  according  to  the 
contract.  He  then  paid  the  men,  according  to  the  pay-roll  and 
their  receipts  thereon.  The  appellee  was  employed  and  paid  in 
this  way. 

It  is  clear  that  there  was  no  privity  between  the  appellee  and 
the  United  States.  Ordway  employed  him  and  ^as  to  pay  him, 
and  did  pay  him.  The  United  States  had  no  interest  in  the 
rate  or  amount  paid,  save  that  the  sum  so  paid,  with  fifteen  per 
cent  in  addition,  was  the  measure  of  the  amount  to  be  paid  to 
Ordway.  The  fact  that  Ordway  procured  the  appellee's  receipts, 
presented  his  own  vouchers  to  the  government,  and  received 
his  pay  before  paying  his  hands,  is  immaterial  as  regards  the 
rights  of  the  parties.  It  was  a  convenience  to  the  contractor, 
and  safe  for  government.  The  hands  trusted  the  former; 
and,  if  he  had  failed  to  pay  them,  the  loss  would  have  been 
theirs.  The  government  having  the  contractor's  receipts,  it 
could  not  have  fallen  upon  the  United  States.  The  acknowl- 
edgment of  payment  by  the  employes,  before  getting  their 
money,  was  wholly  their  own  concern.  Ordway  was  bound  by 
his  contract  to  have  the  work  done  as  specified ;  and  upon  every 
default  he  was  liable  for  a  penalty  of  f  100  a  day  until  he  should 
fulfil  his  undertaking.    This  stipulation  is  incongruous  with  the 
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idea  of  his  being  an  agent  and  not  a  contractor.  The  latter  was 
his  relation  to  the  govern  ment.  Between  himself  and  the  ap- 
pellee it  was  simply  that  of  employer  and  employ^. 

The  mode,  manner,  and  rate  of  Ordway^s  compensation  was  a 
matter  between  him  and  the  United  States,  and  was  one  with 
which  the  appellee  had  nothing  to  do.  Hence,  in  this  case,  it 
can  in  nowise  affect  the  rights  of  the  parties.  The  appellee 
stands  upon  exactly  the  same  ground  as  the  employes  of  any 
other  contractor  with  the  government.  It  follows  that  he  can 
have  no  rightful  claim  against  the  appellant.  This  is  conclusive 
against  him.  It  is,  therefore,  unnecessary  to  consider  the  other 
points  of  defence  insisted  upon  by  the  United  States. 

Judgment  reversed^  and  the  ea9e  remanded  tvith  directiam  to 
diemUa  the  petition. 


Walkeb  v.  Johnsoi^t. 

1.  A  iMurol  contract  for  the  delivery  of  materials  is  not  roid  under  the  Statute 
of  Frauds,  unless  it  appears  ai&rmatively  that  it  was  not  to  be  performed 
within  a  year.  If  performance  by  the  promisor  can  be  required  by  the 
promisee  within  a  year,  the  contract  is  valid. 

S.  A  subsequent  verbal  agreement  varying  the  manner  of  deUvering  them  is 
binding. 

&  The  comments  of  the  judge  in  his  charge  to  the  Jury,  as  to  the  circumstances 
under  which  the  defendant  might  be  entitled  to  damages  agamst  the  plaintiffp 
cannot  be  a  ground  of  error,  when  there  was  no  such  issue,  and  when  the 
defendant  could  not  have  been  thereby  prejudiced. 

4.  The  court  is  not  bound,  at  the  request  of  counsel,  to  give  as  instructions 
philosophical  remarks  copied  from  text-books,  however  wise  or  true  they 
may  be  in  the  abstract,  or  however  high  the  reputation  of  the  authors. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

On  the  twenty-first  day  of  July,  1869,  Edwin  I.  Sherburne, 
Edwin  Walker,  and  Charles  B.  Farwell  entered  into  a  written 
contract  with  the  canal  commissioners  of  the  State  of  Illinois, 
for  the  construction  of  a  lock  and  dam  in  the  Illinois  River,  near 
the  city  of  Henry,  in  which  they  agreed  to  commence  the  work 
on  or  before  the  first  day  of  August,  1869,  and  complete  it  by 
the  first  day  of  September,  1871. 
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Sherborne  shortly  after  assigned  his  interest  in  this  contract 
to  James  K.  Lake,  and  Lake,  Farwell,  and  Walker  assigned  the 
same,  with  the  approval  of  the  commissioners,  to  Willard  John- 
son, plaintiff  below.  But  while  Farwell,  Lake,  and  Walker 
were  the  contractors,  they  made  an  agreement  between  them- 
selves, in  writing,  by  which,  among  other  things,  Walker  was 
*'*'  to  furnish  all  the  stone  necessary  for  the  construction  of  the 
lock  and  dam,  to  be  by  him  delivered  on  board  of  canal-boats 
at  Henry,  as  the  same  might  be  required  in  the  progress  of  the 
work,  to  be  of  the  description  required  for  said  work ; "  and 
the  prices  that  he  was  to  receive  for  the  various  kinds  of  stone 
so  delivered  were  settled.  It  is  alleged  by  Johnson,  that,  after 
the  contract  with  the  commissioners  had  been  assigned  to  him. 
Walker  agreed  with  him  to  furnish  the  stone  for  the  work  in 
the  same  manner  and  on  the  same  terms  as  in  this  contract  with 
his  former  partners.  And  that,  by  reason  of  his  failure  to  do 
so,  he,  the  plaintiff,  was  greatly  damaged;  and  for  that  he 
brought  this  action.  A  verdict  and  judgment  for  $6,500  were 
rendered  against  defendant  Walker,  to  which  he  prosecutes  the 
present  writ  of  error. 

The  errors  assigned  relate  exclusively  to  exceptions  taken  to 
the  charge  of  the  judge,  and  to  his  refusal  to  charge  as  requested 
\^y  the  defendant.  They  are  fully  stated  in  the  opinion  of  the 
€Ourt. 

Mr.  Melville  W.  Fuller  for  the  plaintiff  in  error. 

The  contract  was  void  under  the  Statute  of  Frauds.  Browne, 
Stat.  Frauds,  sects.  279,  283;  Packet  Company  v.  Sickles^ 
6  Wall.  680 ;  Birch  v.  The  Earl  of  Liverpool  9  Bam.  &  Cress. 
892 ;  DohBon  and  Another  v.  JE^pie,  2  H.  &  N.  81 ;  Boydell  v. 
Drummondy  11  East,  142. 

The  alleged  parol  contract  to  deliver  the  stone  by  railroad, 
instead  of  by  canal-boats  as  agreed  upon  in  the  original  con- 
tract, was  without  consideration,  and  therefore  void.  Gross  v. 
Nugewty  6  Bam.  &  Adol.  66 ;  Lattimore  v.  Hensen^  14  Johns. 
<N.  Y.)  380 ;  Munroe  v.  Perkins,  9  Pick.  (Mass.)  296 ;  Adams  v. 
Nichols,  19  id.  275;  Crowley  v.  VUletf,  7  Ex.  319 ;  Payne  v.  New. 
S.  C.  Co.,  10  id.  291 ;  Thurston  v.  Ludwig,  6  Ohio  St  1 ;  Hunt  v. 
Barfidd,  19  Ala.  117 ;  Gerhard  v.  Bates,  2  El.  &  Bl.  486 ;  Swain 
V.  Seamans,  9  Wall.  264. 
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It  was  also  void,  because  entered  into  after  breach  in  the 
original  contract.  l 

Mr.  Francis  Keman^  contra.  ' 

If  by  the  terms  of  a  contract,  the  subject-matter,  and  the 
situation  of  the  parties,  it  is  shown  that  the  contract  can,  and 
reasonably  may  in  its  execution,  be  required  to  be  performed 
within  a  year,  it  is  not  within  the  Statute  of  Frauds.  Browne, 
Stat.  Frauds,  sects.  274,  276,  278  a,  279,  281,  286,  and  cases  i 

cited;  White  v.  MurUand,  71  111.  250;  Kent  v.  Kent,  62  N.  Y. 
564 ;  Motley  v.  Noblett,  42  Ind.  85  ;  Larimer  v.  Kelly,  10  Kan. 
298;  Qault  v.  Brovm,  48  N.  H.  183;  Peters  v.  We9tboro\  19 
Pick.  (Mass.)  865;  Blake  v.  Cole,  22  id.  99;  Somerley  v. 
BurUin,  118  Mass.  286 ;  Blair  v.  Walker,  39  Iowa,  410 ;  Gheene 
V.  Harris,  9  R.  I.  401 ;  Hodges  v.  Richmond,  id.  487 ;  Soueh 
V.  Strawhridge,  2  C.  B.  811 ;  Plimpton  v.  Curtis,  15  Wend. 
(N.  Y.)  886 ;  Peter  v.  Compton,  1  Sm.  L.  C.  432. 

There  was  no  error  in  the  instruction  of  the  court  below, 
that  it  was  competent  for  the  parties  to  modify  the  terms  of 
their  original  contract  by  agreeing  that  the  stone  should  be 
delivered  by  railroad  instead  of  by  canal-boats.     Their  mutna]  j 

promises  were  a  sufficient  consideration.    Law  v.  Forbes,  18  HI.  ( 

668 ;  Bishop  v.  Busse,  69  id.  403 ;  Cooke  v.  Murphy,  70  id.  96; 
Carrier  v.  Dilworth,  69  Pa.  St.  406 ;  Hill  v.  Smith,  84  Vt  685.;  i 

Monroe  v.  Perkins,  9  Pick.  (Mass.)  298.  I 

Mb.  Justice  MniiEB  delivered  the  opinion  of  the  court.  I 

The  first  error  arises  upon  the  proposition  of  defendant,  that 
the  contract,  being  one  not  to  be  performed  within  a  year  from 
the  time  it  was  made,  and  resting  only  in  parol,  was  void,  and 
could  not  sustain  the  action.  Evidence  was  given  which  tended 
to  show  that  the  agreement  between  plaintiff  and  defendant  was 
made  early  in  November,  1869,  and  renewed  or  modified  in  April, 

1870.  As  by  the  terms  of  the  original  contract  with  the  canal 
commissioners  the  work  was  to  be  completed  on  or  before  Sept.  1, 

1871,  defendant  insisted  that  his  contract  for  delivery  of  stone 
had  the  same  time  to  run ;  and  his  counsel  asked  the  court  to 
instruct  the  jury  that  it  was  void,  if  it  appeared  from  the  Far- 
well,  Lake,  and  Walker  contract  that  it  was  not  the  intention 
and  understanding  of  the  parties  that  the  same  should  be  per- 
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formed  within  the  space  of  one  year  from  the  making  of  the 
verbal  agreement  between  plaintiff  and  defendant. 

The  court  refused  this  instruction,  and  told  the  jury  that  if  it 
appeared  from  the  contract  itself  that  it  was  not  to  be  per* 
formed,  or  was  not  intended  to  be  performed,  within  a  year,  it 
was  void ;  but  that  if  it  was  a  contract  which  might  have  been 
performed  within  a  year,  and  which  the  plaintiff,  at  his  option, 
might  have  required  the  defendant  to  perform  within  a  year,  it 
was  not  within  the  statute. 

We  think  the  court  ruled  correctly,  both  in  what  it  charged 
and  in  what  it  refused. 

1.  In  order  to  bring  a  parol  contract  within  the  statute,  it 
must  appear  affirmatively  that  the  contract  was  not  to  be  per- 
formed within  the  year.  We  have  had  occasion  to  examine  this 
question  very  recently  in  the  case  of  MePherson  v.  Cox  (jupra^ 
p.  404).  We  said,  in  that  case,  that  the  statute  "  applies  only  to 
contracts  which,  by  their  terms,  are  not  to  be  performed  within 
the  year,  and  not  to  contracts  which  may  not  be  performed 
within  that  time."  The  court  said,  in  regard  to  that  case,  which 
was  a  contract  by  a  lawyer  to  conduct  a  suit  in  court,  that  there 
was  nothing  to  show  that  it  could  not  have  been  fully  per- 
formed within  a  year.  So,  in  this  case,  the  lock  and  dam  were 
to  be  completed  on  or  before  Sept.  1,  1871.  Clearly,  the  con- 
tractor had  the  right  to  push  his  work  so  as  to  finish  it  before 
November,  1870,  which  would  have  been  within  a  year  from  the 
date  of  Walker's  contract  with  plaintiff. 

If  plaintiff  had  a  right  to  do  his  work  within  that  time,  he 
had  a  right  to  require  of  defendant  to  deliver  the  stone  neces- 
sary to  enable  him  to  do  it.  There  is  no  error  in  the  action  of 
the  court  on  this  branch  of  the  subject. 

2.  It  will  be  observed  that,  by  the  agreement  of  Walker  with 
his  partners,  he  was  to  deliver  at  Henry  in  canal-boats.  Evi- 
dence was  given  tending  to  show  that,  in  the  spring  of  1870, 
it  was  agreed  between  him  and  plaintiff  that  he  should  deliver 
by  railroad ;  and  the  court  charged  the  jury  that  it  was  com- 
petent for  the  parties  to  change  the  contract  in  that  regard,  if 
they  chose ;  and  that  if  the  jury  found  that  defendant  did  so 
agree,  he  was  bound  by  such  agreement  as  he  made,  if  any. 

The  original  contract  between  Johnson  and  Walker  was  in 
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parol^  aad  if  the  parties,  for  their  matual  convenience,  or  for  no 
good  reason  at  all,  chose  a  delivery  by  rail,  both  of  them  con- 
senting thereto,  we  think  that  die  change  in  the  mode  of 
delivery  became  a  part  of  the  contract. 

8.  There  was  evidence  tending  to  show  that,  while  defendant 
was  performing  part  of  the  contract,  he  received  notice  from 
plain tiif  that  he  would  take  no  more  stone  from  him  ;  and  also 
evidence  that,  shortly  after  this,  the  parties  had  an  interview,  in 
which  this  notice  was  waived,  and  Walker  agreed  to  go  on  with 
the  contract.     On  this  part  of  the  case  the  court  said :  — 

"  If  the  testimony  satisfies  you  that  the  defendant  did,  after 
the  notice  of  the  12th  of  May,  recognize  the  contract  as  still  in 
force,  and  promise  the  plaintiff  that  he  would  go  on  and  com- 
plete the  same,  the  defendant  cannot  now  claim  as  a  defence  to 
this  action  that  said  notice  released  him  from  the  performance 
of  the  contract. 

*^If,  on  the  contrary,  you  are  satisfied  that  the  defendant 
made  no  agreement  after  the  notice  to  stop  on  the  12th  of  May, 
recognizing  the  contract  as  still  in  force,  or  promising  to  perform 
it  or  continue  it  in  force,  then  the  defence  may  be  considered 
made  out,  although  the  notice  to  suspend  might  entitle  the 
defendant  to  dama  es ;  but  I  do  not  think  it  necessary  to  dis- 
cuss the  question  of  the  defendant's  damages.'* 

The  court,  however,  did,  in  answer  to  a  suggestion  of  counsel 
for  defendant,  that  the  latter  would  have  a  right  to  damages  for 
the  withdrawal  of  the  contract  by.  plaintiff,  proceed  to  make 
some  remarks  on  that  subject  to  which  defendant  excepts,  and 
which  he  now  assigns  for  error. 

We  do  not  see  any  thing  in  these  remarks  to  complain  of,  ex- 
cept that  they  were  irrelevant  to  any  issue  in  the  case.  There 
was  no  plea  or  cross-demand  under  which  those  damages  could 
have  been  passed  upon  by  the  jury.  As  they  in  nowise  preju- 
diced defendant  in  the  present  action,  we  are  not  called  on  to 
consider  further  their  soundness  as  matter  of  law. 

4.  The  court  was  asked  to  instruct  the  jury  "that  verbal 
admissions,  while,  if  deliberately  made  and  precisely  identified, 
they  frequently  furnish  satisfactory  evidence,  are  to  be  received 
with  great  caution;  and  the  attention  of  the  jury  should  be 
directed,  in  passing  upon  alleged  verbal  admissions,  to  whether 
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the  witnesses  testifying  thereto  distinctly  understood  the  party 
charged  in  what  he  said,  and  whether  they  have  or  have  not, 
intentionally  or  unintentionally,  failed  to  express  what  was 
actually  said."     But  the  court  refused  said  instruction. 

This  is  the  ground  of  the  last  assignment  of  error. 

There  is  nothing  in  the  testimony,  as  we  find  it  in  the  bill  of 
exceptions,  to  which  such  a  charge  could  apply.  There  are  no 
admissions,  properly  so  called,  of  defendant  relied  on  in  the 
case.  The  testimony  in  regard  to  the  renewal  of  the  contract 
after  plaintiff's  letter  to  defendant,  that  he  would  receive  no 
more  stone  from  him,  is  not  an  admission :  it  is  a  conversation 
between  plaintiff  and  defendant,  in  which  the  contract  is  re- 
newed or  the  abandonment  waived.  It  is  explicitly  stated  by 
plaintiff  that  defendant  agreed  to  recommence  the  delivery  of 
stone  and  complete  the  contract.  Whatever  else  this  may  be^ 
it  is  no  admission.  This  word,  in  the  sense  of  the  quotation 
from  Greenleaf,  asked  by  counsel  as  a  charge,  means  an  admis- 
sion by  a  party  of  some  existing  fact  or  circumstance  which 
tells  against  him  in  the  trial,  and  does  not  relate  to  the 
terms  in  which  a  substantive  verbal  contract  is  made  by  the 
parties. 

Besides,  it  is  apparent  that  the  attention  of  the  jury  was  di- 
rected by  the  court  to  all  the  matters  essential  to  their  under- 
standing the  case ;  and  we  do  not  admit  that  a  court  is  bound 
to  give  to  the  jury,  at  the  instance  of  counsel,  every  philosophi- 
cal remark  found  in  text-books  of  the  law,  however  wise  or  true 
they  may  be  in  the  abstract,  or  however  high  the  reputation  of 
the  author. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is 

AffirmecL 
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Baibd  v.  United  States. 

L  A.  presented  an  unliquidated  claim  against  the  United  States  for  $151,688.17, 
wliiuli  was  audited  by  the  accounting  officers,  and  allowed  for  $97,607.76. 
He  was  informed  of  this  adjustment,  and  of  the  principles  upon  which  it 
had  been  made ;  and  a  draft  for  tlie  amount  allowed,  payable  to  his  order, 
was  sent  to  him,  wliich  he  received  and  collected  without  objection.  Udd^ 
tliat  his  receipt  of  the  money  was  equiyalent  to  an  acceptance  of  it  in  satis- 
faction of  the  claim. 

S.  Where  a  party  brings  an  action  for  a  part  only  of  an  entire  indiyisible  demand, 
and  recovers  judgment,  he  is  estopped  from  subsequently  bringing  an  action 
for  another  part  of  the  same  demand. 

Appeal  from  the  Court  of  Claims. 

In  March,  1864,  the  government,  requiring  an  immediate 
supply  of  locomotive  engines  for  the  use  of  the  armies  operating 
in  Tennessee,  made  an  order  upon  M.  W.  Baldwin  &  Co.,  a  firm 
of  locomotive  builders  at  Philadelphia,  for  fifteen  engines,  to  be 
delivered  as  soon  as  possible,  and  to  the  exclusion  of  all  other 
contracts  or  interests.  The  price  fixed  upon  was  $18,947.72 
for  each  engine,  and  the  government  tax  to  be  paid  on  delivery. 
In  addition  to  this,  the  firm  was  authorized  to  charge  the 
government  any  advance  there  might  be  after  Nov.  9,  1868, 
in  the  cost  of  labor  and  materials  used  in  the  construction,  and 
any  damage  resulting  from  the  preference  given  this  order  over 
other  contracts. 

The  order  was  accepted  upon  the  terms  proposed,  and  the 
locomotives  delivered  at  intervals  of  four  or  five  days,  between 
May  3  and  June  80,  1864.  The  fixed  price  was  paid  according 
to  agreement;  and,  Sept.  14, 1864,  Baldwin  &  Co.  presented  their 
claim  for  the  difference  in  the  cost  on  account  of  the  advance 
in  the  price  of  labor  and  materials,  which  was  then  stated  to  be 
$151,588.17.  This  claim  was  audited  by  the  government,  and 
allowed  for  $97,507.75 ;  and  the  firm  was  informed  of  the  amount 
of  the  allowance,  and  the  principles  upon  which  the  adjustment 
had  been  made,  as  early  as  Jan.  23, 1865.  On  the  8th  of  April, 
a  draft  was  sent  for  the  amount  found  due,  payable  to  the 
order  of  the  firm ;  which  was  received  and  collected  without 
objection. 

Subsequently,  this  appellant,  as  the  sole  surviying  partner  of 
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the  firm,  brought  hiB  action  in  the  Court  of  Claims,  upon  the 
contract,  to  recover  the  damages  which  it  was  alleged  the  firm 
had  sustained  by  giving  the  order  preference  over  other  con- 
tracts and  interests;  and  at  the  December  Term,  1869,  of  that 
court,  judgment  was  rendered  against  the  United  States  for 
•23,760. 

On  the  2d  of  May,  1870,  one  day  before  the  expiration  of  six 
years  from  the  date  of  the  delivery  of  the  first  engine  under  the 
order,  this  action  was  brought  to  recover  the  ^^  residue  of  the 
amount  of  the  advance  in  labor  and  materials  over  the  cost  of 
the  same  on  the  9th  of  November,  1863 ;  which  residue  is  the 
difference  between  the  $128,276.50  claimed  and  the  govern- 
ment tax  thereon  ($3,848.29),  in  all,  $132,124.79,  and  the 
$93,507.75  paid,  making  the  residue  $38,617.04."  The  Court 
of  Claims,  while  finding  that  the  actual  advance  over  and  above 
what  had  been  paid  was  the  amount  claimed,  gave  judgment  in 
favor  of  the  United  States ;  whereupon  the  claimant  appealed 
to  this  court. 

Mr.  John  D.  MePherson  for  the  appellant. 

The  Solicitor- 0-eneral^  contra. 

Mr.  Chief  Justicb  Watte  delivered  the  opinion  of  the 
court. 

It  is,  no  doubt,  true  that  the  payment  by  a  debtor  of  a  part 
of  his  liquidated  debt  is  not  a  satisfaction  of  the  whole,  unless 
made  and  accepted  upon  some  new  consideration ;  but  it  is 
equally  true,  tliat,  where  the  debt  is  unliquidated  and  the  amount 
is  uncertain,  this  rule  does  not  apply.  In  such  cases  the  ques- 
tion is,  whether  the  payment  was  in  fact  made  and  accepted  in 
satisfaction. 

It  is  clear  that,  in  September,  1864,  when  this  account  was 
first  presented  to  the  government,  the  amount  due  was  uncertain, 
because  more  was  then  demanded  than  is  now  claimed.  The 
counsel  for  the  appellant  say,  in  their  argument,  that  this  re- 
duction has  been  made  in  the  light  of  the  testimony  taken  in 
the  suit  for  indemnity.  Under  such  circumstances,  it  was  the 
duty  of  the  auditing  officers  of  the  government  to  state  the 
account  themselves  before  making  payment.  This  they  did, 
and  reported  to  the  claimant  the  amount  found  due,  with  the 
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principles  upon  which  the  adjustment  had  been  made.  In 
efEect,  this  was  an  offer  to  pay  the  balance  stated  in  satisfaction 
of  the  claim.  The  acceptance  of  the  money  af  terwardsi  with- 
out objection,  was  equivalent  to  an  acceptance  of  the  payment 
in  satisfaction. 

But  there  is  another  objection  to  the  recovery  which  is  equally 
good.  It  is  well  settled  that,  where  a  party  brings  an  action 
for  a  part  only  of  an  entire  indivisible  demand,  and  recovers 
judgment,  he  cannot  subsequently  maintain  an  action  for  an- 
other part  of  the  same  demand.  Warren  v.  Comings^  6  Gush. 
(Mass.)  103.  Thus,  if  there  are  several  sums  due  under  one 
contract,  and  a  suit  is  brought  for  a  part  only,  a  judgment  in 
that  suit  will  be  a  bar  to  another  action  for  the  recovery  of  the 
residue.  Here  was  a  contract  by  which  the  government  was 
bound  to  pay  for  the  engines  in  accordance  with  terms  agreed 
upon.  The  entire  price  to  be  paid  was  not  fixed.  A  part  was 
contingent,  and  the  amount  made  to  depend  upon  a  variety  of 
circumstances.  When  the  former  action  was  commenced  in  the 
Court  of  Claims,  the  whole  was  due.  Although  different  ele- 
ments entered  into  the  account,  they  all  depended  upon  and 
were  embraced  in  one  contract.  The  judgment,  therefore, 
for  the  part  then  sued  upon  is  a  bar  to  this  action  for  the 
"  residue." 

Judgment  affirmed. 


MUREAY  V.   CHABLKSTON. 

L  Whereyer  rights,  acknowledged  and  protected  by  the  Constitution  of  the  Unitea 
States,  are  denied  or  invaded  bj  State  legislation,  which  is  sustained  by  the 
judgment  of  a  State  court,  this  court  is  authorized  to  interfere.  Its  Jurisdic- 
tion, therefore,  to  re-eiamine  such  judgment  cannot  be  defeated  by  showing 
that  the  record  does  not  in  direct  terms  refer  to  some  constitutional  pro- 
vision, nor  expressly  state  that  a  Federal  question  was  presented.  The  true 
Jurisdictional  test  is,  whether  it  appears  that  such  a  question  was  dedded 
adversely  to  the  Federal  right. 

i.  The  provision  in  that  Constitution,  that  no  State  shaU  pass  a  law  impairing  the 
obligation  of  contracts,  is  a  Umitation  upon  the  taxing  power  of  a  State  as 
well  as  upon  all  its  legislation,  whatever  form  it  may  assume.  Tberefora, 
a  law  changing  the  stipulations  of  a  contract,  or  relieving  a  debtor  from  a 
strict  and  literal  compliance  with  its  requirements,  enacted  by  a  State  in 
the  exercise  of  that  power,  is  unconstitutional  and  void. 


Oct  1877.]  Mu&BAT  V.  Charleston. 

&  A  dtj.  when  it  borrows  monej  and  promises  to  repay  it  with  interest,  oanno^ 
by  its  own  ordinances,  under  the  guise  of^axation,  relieve  itself  from  per- 
forming to  the  letter  all  that  it  has  expressly  promised  to  its  creditors. 

4.  Debts  are  not  property.  A  non-resident  creditor  of  a  city  cannot  be  said  to 
be,  in  virtue  of  a  debt  which  it  owes  him,  a  holder  of  property  within  ita 
limiu. 

Ebrob  to  the  Supreme  Court  of  the  State  of  South  Carolina. 

In  1783,  the  State  of  South  Carolina  incorporated  the  city  of 
Charleston.  Among  other  powers  conferred  upon  it  was  that 
of  making  ^^  such  assessments  on  the  inhabitants  of  Charleston, 
or  those  who  hold  taxable  property  within  the  same,  for  the 
safety,  convenience,  benefit,  aud  advantage  of  the  city,  as  shall 
appear  to  them  expedient." 

Under  this  power,  there  was  an  ordinance  of  the  city,  ratified 
March  22, 1870,  ^^  to  raise  supplies  for  the  fiscal  year  ending  Dec. 
81, 1870."  Sect.  1  authorizes  and  requires  the  city  appraiser  to 
assess  a  tax  of  two  cents  upon  the  dollar  of  the  value  of  all  real 
and  personal  property  in  the  city,  for  the  purpose  of  meeting 
the  expenses  of  the  city  government  for  the  current  fiscal  year. 

Sect.  8  directs  that  the  tax  assessed  on  city  stock  shall  be 
retained  by  the  city  treasurer  out  of  the  interest  thereon,  when 
the  same  is  due  and  payable. 

A  similar  ordinance  was  ratified  March  1, 187.1,  for  the  fiscal 
year  ending  Dec.  81, 1871. 

The  tax  was  accordingly  assessed.  That  upon  the  city  stock 
was  retained  out  of  the  interest  due  on  it  to  the  holders  thereof. 

Murray,  as  a  holder,  brought  suit,  Nov.  17,  1871,  in  the 
Court  of  Common  Pleas  for  the  county  of  Charleston  against 
the  city  council  of  Charleston,  to  recover  the  amount  of  the 
tax  which  the  treasurer  had  retained  out  of  the  interest  due  to 
him,  alleging  that  the  said  tax  was  illegal. 

The  answer  of  the  council,  among  other  matters,  sets  forth 
that  the  stock  was  duly  assessed,  and  that  it  was  not  expressly 
exempted  from  taxation  by  the  ordinance  under  which  it  was 
issued. 

The  court  tried  the  case  without  a  jury,  and  found  the  follow- 
ing facts :  1.  That  the  plaintiff  has  been,  since  January,  1870, 
the  holder  and  owner  of  $35,262.38  of  six  per  cent  stock  issued 
by  defendant,  the  interest  thereon  payable  quarterly.  2.  That 
the  plaintiff  is  not  a  resident  of  Charleston,  but  a  resident  of 
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Bonn,  Geimany.  8.  That  the  defendant  owed  the  plaintiff  for 
interest  on  his  said  stock  the  several  sums  set  forth  in  the 
fourth  paragraph  of  the  complaint,  on  the  several  days  therein 
named,  and  that  it  paid  the  same  to  him,  less  certain  sums  re- 
tained. 4.  That  the  several  sums  so  retained  by  the  defendant, 
amounting  in  all  to  $440.75,  were  by  the  defendant  kept  as  the 
amount  of  taxes  due  from  the  said  plaintiff  to  the  said  city,  being 
a  tax  at  the  rate  of  two  per  cent  per  annum  upon  the  principal  of 
said  stock,  said  tax  being  imposed  by  virtue  of  the  ordinance  of 
the  said  city  council  of  Charleston,  ratified  March  22, 1870,  enti- 
tled ^^  An  ordinance  to  raise  supplies  for  the  fiscal  year  ending 
Dec.  31, 1870,"  and  a  similar  ordinance,  ratified  March  1, 1871, 
to  raise  supplies  for  the  fiscal  year  ending  Dec.  31,  1871,  and 
that  said  stock  was  not  specifically  exempted  from  taxation  by 
the  ordinance  under  which  it  was  issued.  5.  That  the  plaintiff, 
by  his  agent,  protested  against  the  deduction  of  said  tax,  and 
duly  entered  his  protest  on  each  receipt  for  interest  on  said 
stock. 

The  court  announced  as  conclusions  of  law :  1.  That  the  city 
council  of  Charleston,  as  a  municipal  corporation,  has  a  right, 
under  the  constitution  and  laws  of  the  State,  to  tax  the  property 
of  the  plaintiff  invested  in  stock  issued  by  it,  said  stock  not 
being  specifically  exempted  by  law  from  taxation,  nor  being 
exempt  from  taxation  by  the  ordinance  under  which  it  was 
issued.  2.  That  the  city  council  of  Charleston  had  a  right  to 
collect  the  tax  imposed  on  the  property  of  the  plaintiff  in  said 
stock  by  retaining  the  amount  of  such  tax  out  of  payments 
made  to  the  plaintiff  on  account  of  the  interest  due  thereon , 
and  the  plaintiff  cannot  recover  the  same. 

Judgment  was  accordingly  rendered,  whereupon  Murray 
appealed  to  the  Supreme  Court,  and  in  his  notice  of  appeal 
set  forth  the  following  grounds :  1.  That  plaintiff,  being  resi- 
dent in  a  foreign  country,  is  not  liable  to  the  tax  levied  and 
retained  by  the  city  council.  2.  That  the  laws  of  the  State 
do  not  authorize  the  city  council  to  levy  and  retain  a  tax  upon 
its  own  stock.  3.  That  the  levying  and  retaining  of  said  tax 
is  a  violation  of  good  faith  in  the  contract  of  loan,  and  impairs 
the  obligation  of  said  contract,  and  is,  therefore,  unconstitutional 
and  void.     The  Supreme  Court  affirmed  the  judgment  of  the 
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Court  of  Common  Pleas,  and  held  that  the  stock  was  taxable 
property  within  the  city,  and  that  the  right  of  taxing  it  "  ex- 
isted at  the  time  of  the  contract,  and  so  entered  into  it  as  to 
become  one  of  its  necessary  elements  and  attributes.  The 
obligation  of  the  contract  was  not  impaired  by  the  imposition 
of  the  tax,  because  it  was  a  property  which  attached  to  the 
contract." 

Murray  then  sued  out  this  writ  of  error. 

Mr.  Jamez  C(mner  for  the  plaintiff  in  en*or. 

1.  This  court  has  jurisdiction.  The  plaintiff  in  error,  in  seek- 
ing to  reverse  the  judgment  of  the  Court  of  Common  Pleas, 
specifically  assigned  in  his  notice  of  appeal  that  the  tax  impaired 
the  obligation  of  Ids  contract  with  the  city.  The  constitution- 
4ility,  therefore,  of  the  ordinances  levying  the  tax,  which  were 
passed  in  the  exercise  of  an  alleged  authority  derived  from  the 
State,  was  thus  directly  drawn  in  question  and  necessarily  in- 
volved ;  and  neither  court  could  have  decided  adversely  to  him 
without  affirming  their  validity. 

2.  The  stock  in  question,  although  it  be  registered  and  the 
•certificates  transferable  only  on  the  books  of  the  city,  —  a  pro- 
vision for  the  greater  security  of  the  holder,  —  does  not  dif 
fer  in  its  legal  effect  from  an  ordinary  money-bond.  It  is  a 
chose  in  action,  attesting  his  right  to  demand  a  specific  sum  at 
stated  intervals,  and  the  city's  correlative  obligation  to  pay  it. 
Having,  in  this  instance,  its  situB  at  a  foreign  domicile,  it  is 
not  subject  to  the  taxing  power  of  Charleston,  which  is  confined 
to  persons  and  property  within  the  limits  of  the  city.  Railroad 
Company  v.  Jackson^  7  Wall.  262 ;  Tappan  v.  Merchants*  Nor 
tional  Banky  19  id.  490;  State  Tax  on  Foreign-Held  BondSj 
16  id.  800 ;  7^  City  of  Davenport  v.  The  Mississippi  ^  Missouri 
Railroad  Co.  et  al.^  12  Iowa,  639 ;  Hunter  v.  Board  of  Super- 
visors, 88  id.  879 ;  The  State  v.  Ross,  8  Zab.  (N,  J.)  617 ;  Col- 
lins V.  Miller,  43  Gkk  886 ;  Johnson  v.  City  CouneU  of  Oregon 
City,  8  Oreg.  18. 

8.  The  ordinances  impose  a  tax  upon  a  subsisting  contract, 
and  alter  its  terms  by  withholding  part  of  the  stipulated  inter- 
est due  thereon.  They  thus  impair  its  obligation.  The  city 
cannot,  by  the  exercise  of  its  taxing  power,  find  a  justification 
In  morals  or  in  constitutional  law  for  a  breach  of  its  contmot. 
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Weston  and  Others  v.  City  Caunca  of  Charleston^  2  Pet.  449 ; 
8  Hamilton,  Works,  519 ;  Jelison  y.  Lee  et  oZ.,  8  Woodb.  & 
M.  876. 

Mr.  Philip  PhiUipSy  Mr,  R.  B.  Carpenter^  and  Mr.  James  B. 
Campbell^  contra. 

1.  Murray  did  not,  in  the  Common  Pleas,  put  his  right  to 
recover  upon  the  ground  that  the  ordinances  levying  the  tax, 
and  directing  that  it  be  retained  from  the  interest  due  upon  his 
stock,  were  in  violation  of  the  Constitution  of  the  United  States, 
nor  did  he  invoke  the  protection  of  that  instrument.  When  the 
Supreme  Court  of  a  State  is  asked  to  reverse  the  judgment  of 
a  subordinate  court,  error  in  the  record  must  be  shown,  and  no 
question  can  be  made  on  any  new  matter  presented  in  the  ap- 
pellate court ;  and,  to  enable  a  party  here  to  ask  a  reversal  of  a 
judgment  of  the  Supreme  Court,  it  is  not  sufficient  to  show 
that  a  Federal  question  was,  by  an  assignment  of  error,  raised 
for  the  first  time  in  that  court.  Fisher^s  Lessee  v.  Coekerelly 
6  Pet.  248. 

2.  The  act  of  South  Carolina  granting  the  charter  was  in 
force  prior  to  the  adoption  of  the  Federal  Constitution,  and 
neither  it  nor  the  ordinances  passed  pursuant  to  it  are  subject 
to  the  clause  which  forbids  a  State  to  pass  a  law  impairing  the 
obligation  of  contracts.  No  jurisdiction,  therefore,  exists  here. 
Owings  v.  Speed  et  al.^  6  Wheat.  420 ;  League  v.  De  Youngy 
11  How.  186.  The  failure  of  the  State  court  to  give  full  effect 
to  a  contract  does  not  in  itself  furnish  grounds  for  review. 
Knox  V.  Exchange  Bank,  12  Wall.  379. 

8.  The  stock  was  not  exempt  from  taxation  by  an  ordinance 
of  the  city  or  a  law  of  the  State.  Neither  the  decision  of  the 
Supreme  Court,  holding  that  it  was  personal  property  within 
(.he  city,  and  that  the  ordinances  imposing  the  tax  were  passed 
in  the  execution  of  a  power  conferred  by  the  charter  and  justi- 
fied by  its  terms,  nor  the  imputed  injustice  and  oppression  of 
the  tax,  furnish  grounds  for  review  here.  Providence  Bank  v. 
Billings,  4  Pet.  514 ;  Mils  v.  St.  Clair  County,  8  How.  669 ; 
Satterlee  v.  McUhewson,  2  Pet.  880 ;  West  River  Bridge  Company 
v.  Dir,  6  How.  607 ;  Veazie  Bank  v.  Fenno^  8  Wall.  683.  The^ 
taxing  power  of  the  several  States,  except  where  restrained  by 
the  Federal  or  the  State  Constitution,  extends  to  every  speciea. 
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ef  property  which  exists  by  their  authority  or  is  introduced  by 
their  permission.  Mc  Cullogh  y.  The  State  of  Maryland^  4  Wheat. 
316 ;  W€9tm  and  Others  v.  City  Council  of  Charleston,  2  Pet. 
449;  New  Orleans  v.  Clark,  96  U.  S.  644;  Lane  County  v. 
Oregon,  7  Wall.  71.  Exemption  from  its  exercise  can  never 
be  claimed  by  mere  implication,  but  only  from  clear  and  express 
declaration  ;  and  if  such  exemption  be  a  mere  gratuity,  the  act 
granting  it  may  be  modified  or  repealed  in  like  manner  as  other 
legislation.  Tucker  v.  Ferguson,  22  Wall.  527 ;  West  Wisconsin 
Railroad  Co.  v.  Board  of  Supervisors  of  Trempealeau  County, 
98  U.  S.  595.  In  this  case,  there  is  not  even  the  slightest  im- 
plication, nor  presumption  arising  from  the  nature  of  the  con- 
tract or  otherwise,  that  the  city  renounced  the  right  of  taxing 
the  stock. 

4.  Murray  insists  upon  his  non-residence.  Tangible  personal 
effects  and  real  estate  in  Charleston  are  taxed  there ;  and  if 
sound  reasons  can  be  given  for  discriminating  in  favor  of  this 
property,  they  should  be  presented  to  the  legislature,  as  they 
do  not  touch  the  case  in  its  judicial  aspects.  If  a  citizen  holds 
certificates  of  stock  which  may  be  taxed,  his  transfer  of  them 
to  a  non-resident  does  not  create  a  new  obligation,  nor  exclude 
the  law  from  operating  upon  them.  The  same  elements  of  con- 
sideration exist  in  each  case,  and  the  judgment  must  be  the 
same.  In  Catlin  v.  Hull  (21  Vt.  152),  debts  due  to  non-resi- 
dents were  taxed.  The  court  said  that  the  doctrine  as  to  the 
sitv>s  of  personal  property  did  not  conflict  with  the  actual  juris- 
diction over  it  by  the  State  where  it  is  situated,  or  with  the 
right  to  subject  it,  in  common  with  other  property,  to  share 
the  burden  of  the  government  by  taxation,  and  that  this  had 
been  the  settled  practice  of  that  State,  not  only  in  reference  to 
tangible  property,  but  to  that  which  is  incorporeal ;  and  the 
late  Chief  Justice  Tilghman  held  that  personal  property,  if 
invisible  (consisting  of  debts),  has  a  locality  in  the  place  where 
Uie  debtor  resides.     Story,  Contr.,  sect.  883. 

Charleston,  in  determining  that  property  of  this  description, 
created  by  her  authority  and  situate  within  her  limits,  should, 
without  regard  to  the  domicile  of  the  owner,  contribute  its  just 
share  toward  the  public  expenditure,  followed  a  conspicuous 
example.    By  sect.  120  of  the  act  of  June  80, 1864  (18  Stat 
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288),  a  tax  was  levied  by  the  United  States  on  the  dividends 
of  corporations,  without  refei^nce  to  the  citizenship  of  the  owner 
of  the  stock ;  and  this  section  was  by  the  act  of  March  10, 1866, 
declared  to  embrace  ^^  non-residents,  whether  citizens  or  aliens.** 
14  id.  4.  By  the  act  of  July  13, 1866,  a  tax  was  levied  upon 
the  '^  gains  and  profits  "  of  any  business  or  trade  carried  on  in 
the  United  States  by  "persons  residing  without  the  United 
States,  not  citizens  thereof."     Id.  138. 

At  all  events,  Murray's  claim  that  his  stock  was  exempt  fron: 
taxation  by  reason  of  his  foreign  residence,  and  that  extra-terri- 
torial effect  was  given  by  the  judgment  below  to  a  State  law 
does  not  raise  a  Federal  question. 

5.  The  ordinances  are  not  unconstitutional.  When  the  cer- 
tificates were  issued,  the  council  was  vested  with  power  to  tax 
the  stock.  They  were,  therefore,  purchased  with  notice  that 
they  were  subject  to  the  exercise  of  that  power,  and  they  were 
held  in  subordination  to  it.  The  law  touching  the  liability  of 
the  res  to  taxation  entered  into  the  contract,  and  became  one 
of  its  essential  elements.  The  ordinances  do  not  engraft  a 
new  condition  upon  it,  or  modify  its  stipulations.  It  is  said, 
however,  that  its  obligation  is  impaired,  because,  by  reason  of 
them,  the  holder  receives  a  diminished  income  from  it.  This 
is  but  another  form  of  asserting  that  a  tax  cannot  be  rightfully 
assessed  against  the  stock ;  for,  if  it  can,  the  mode  of  collecting  it 
is  immaterial.  Whether,  when  sued  on  a  contract,  the  city  can 
claim,  by  way  of  set-off,  the  taxes  due  to  her  from  the  plaintiff ; 
whether  she  can  enforce  the  collection  of  them  by  suit,  or  by 
garnishment  of  moneys  due  to  him,  or  by  a  summary  sale  of  the 
r««,  —  are  matters  of  local  jurisprudence,  which  have  no  more 
relation  to  the  alleged  Federal  question  involved,  or  to  the  real 
merits  of  the  controversy,  than  has  the  proposition  that  taxes 
are  not  debts  within  the  meaning  of  the  legal-tender  enactments. 
If  the  ordinances  are  valid  without  the  provision  for  deducting 
the  tax  from  the  accrued  interest  and  retaining  it,  they  are 
valid  with  it. 

The  right  of  the  States  to  tax  their  own  securities  has  been 
judicially  affirmed.  Champaign  County  Bank  v.  Smith,  7  Ohio 
St.  42 ;  People  v.  Some  Insurance  Co,,  29  Cal.  633.  There 
is  no  reported  case  in  conflict  with  these  decisions.     Not  only 
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does  this  conform  to  the  settled  practice  of  the  British  govem 
ment,  but  the  United  States  has  asserted  the  same  right.  By 
sect.  49  of  the  act  of  Aug.  6, 1861  (12  Stat.  309),  sect.  90  of 
the  act  of  July,  1862  (id.  478;,  sect.  116  of  the  act  of  June 
80,  1864  (13  id.  281),  and  by  sect.  1  of  the  act  of  March  8, 
1865  (id.  479),  the  tax  on  income  includes  bonds  and  other 
securities,  of  the  United  States. 

It  is  no  ansi^er  to  say  that  such  a  tax  is  not  directly  laid 
upon  the  thing.  If  it  be  a  breach  of  contract  or  of  good  faith 
to  tax  directly,  it  is  equally  so  to  secure  the  same  result  by 
indirect  means.  That  rule  is  not  sound  which  makes  the 
thing  untaxable  when  it  alone  is  assessed,  and  taxable  when  it 
is  included  with  the  rest  of  the  owner's  property  of  every  kind 

Mb.  Jitstice  Strong  delivered  the  opinion  of  the  court. 

The  plaintiff,  a  resident  of  Bonn,  in  Germany,  was,  prior  to 
the  first  day  of  January,  1870,  and  he  still  is,  the  holder  and 
owner  of  $85,262.85  of  what  is  called  stock  of  the  city  of 
Charleston.  The  stock  is  in  reality  a  debt  of  the  city,  the  evi- 
dence of  which  is  certificates,  whereby  the  city  promises  to 
pay  to  the  owners  thereof  the  sums  of  money  therein  men- 
tioned, together  with  six  per  cent  interest,  payable  quarterly. 
One-third  of  the  interest  due  the  plaintiff  on  the  first  days  of 
April,  July,  and  October,  1870,  and  January  and  July,  1871, 
having  been  retained  by  the  city,  this  suit  was  brought  to  re- 
3over  the  sums  so  retained ;  and  the  answer  to  the  complaint 
admitted  the  retention  charged,  but  attempted  to  justify  it 
under  city  ordinances  of  March  20,  1870,  and  March  21,  1871 
By  these  ordinances,  set  out  in  fuU  in  the  answer,  the  city  ap- 
praiser was  directed  to  assess  a  tax  of  two  cents  upon  the 
dollar  of  the  value  of  all  real  and  personal  property  in  the  city 
of  Charleston,  for  the  purpose  of  meeting  the  expenses  of  the 
city  government ;  and  the  third  section  of  each  ordinance  de- 
clared that  the  taxes  assessed  on  city  stock  should  be  retained 
by  the  city  treasurer  out  of  the  interest  thereon,  when  the 
same  is  due  and  payable.  On  these  pleadings  the  case  was 
submitted  to  the  court  for  trial  without  a  jury ;  and  the  court 
made  a  special  finding  of  facts,  substantially  as  set  forth  in  the 
complaint  and  averred  in  the  answer,  upon  which  judgment 
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was  given  for  the  defendant.  This  judgment  wojei  subsequently 
j&ffirmed  by  the  Supreme  Court,  and  the  record  is  now  be- 
fore us,  brought  here  by  writ  of  error.  It  is  objected  that 
we  have  no  jurisdiction  of  the  case,  because,  it  is  said,  no  Fede- 
ral question  was  raised  of  record,  or  decided  in  the  Court  of 
Common  Pleas,  where  the  suit  was  commenced. 

The  city  of  Charleston  was  incorporated  in  1788,  before  the 
adoption  of  the  Federal  Constitution.  Among  other  powers 
conferred  upon  the  city  council  was  one  to  ^^  make  such  assess- 
ments on  the  inhabitants  of  Charleston,  or  those  who  hold  tax- 
able property  within  the  same,  for  the  safety,  convenience, 
benefit,  and  advantage  of  the  city,  as  shall  appear  to  them  ex- 
pedient." It  was  under  this  authority,  repeated  in  subsequent 
legislation,  the  city  ordinances  of  1870  and  1871  were  made. 
It  may  well  be  doubted  whether  the  acts  of  the  legislature 
were  intended  to  empower  the  city  to  tax  for  its  own  benefit 
the  debts  it  might  owe  to  its  creditors,  especially  to  its  non- 
resident creditors.  Debts  are  not  property.  A  non-resident 
creditor  cannot  be  said  to  be,  in  virtue  of  a  debt  due  to  him,  a 
holder  of  property  within  the  city ;  and  the  city  council  was 
authorized  to  make  assessments  only  upon  the  inhabitants  of 
Charleston,  or  those  holding  taxable  property  within  the  same. 
To  that  extent  the  Supreme  Court  of  the  State  has  decided  the 
city  has  power  to  assess  for  taxation.  That  decision  we  have 
no  authority  to  review.  But  neither  the  charter  itself,  nor  any 
subsequent  acts  of  legislation,  directly  or  expressly  interfered 
with  any  debts  due  by  the  city,  or  gave  to  the  city  any  power 
over  them.  They  simply  gave  limited  legislative  power  to  the 
city  council.  It  was  not  until  the  ordinances  were  passed 
under  the  supposed  authority  of  the  legislative  act  that  their 
provisions  became  the  law  of  the  State.  It  was  only  when  the 
ordinances  assessed  a  tax  upon  the  city  debt,  and  required  a 
pai-t  of  it  to  be  withheld  from  the  creditors,  that  it  became  the 
law  of  the  State  that  such  a  withholding  could  be  made.  The 
validity  of  the  authority  given  by  the  State,  as  well  as  the  va- 
lidity of  the  ordinances  themselves,  was  necessarily  before  the 
Court  of  Common  Pleas  when  this  case  was  tried ;  and  no 
judgment  could  have  been  given  for  the  defendants  without 
determining  that  the  ordinances  were  laws  of  the  State,  not 
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impairing  the  obligation  of  the  contracts  made  by  the  city 
with  the  plaintiff.  And  when  the  case  was  removed  into  the 
Supreme  Court  of  the  State,  that  court  understood  a  Federal 
question  to  be  before  it.  One  of  the  grounds  of  the  notice  of 
the  appeal  was  ^^  that  such  a  tax  is  a  violation  of  good  faith  in 
the  contract  of  loan,  impairs  the  obligation  of  said  contract, 
and  is,  therefore,  unconstitutional  and  void."  It  is  plain, 
therefore,  that  both  in  the  Common  Pleas  and  in  the  Supreme 
Court  of  the  State  a  Federal  question  was  presented  by  the 
pleadings  and  was  decided,  —  decided  in  favor  of  the  State 
legislation,  and  against  a  right  the  plaintiff  claims  he  has  under 
the  Constitution  of  the  United  States,  The  city  ordinances 
were  in  question  on  the  ground  of  their  repugnancy  to  the 
inhibition  upon  the  States  to  make  any  law  impairing  the  obli- 
gation of  contracts ;  and  the  decision  was  in  favor  of  their 
validity.  Nothing  else  was  presented  for  decision,  unless  it  be 
the  question  whether  the  acts  of  the  State  legislature  author- 
ized the  ordinances;  and  that  was  ruled  affirmatively.  The 
jurisdiction  of  this  court  over  the  judgments  of  the  highest 
courts  of  the  States  is  not  to  be  avoided  by  the  mere  absence  of 
express  reference  to  some  provision  of  the  Federal  Constitution. 
Wherever  rights  acknowledged  and  protected  by  that  instru- 
ment are  denied  or  invaded  under  the  shield  of  State  legisla- 
tion, this  court  is  authorized  to  interfere.  The  form  and  mode 
in  which  the  Federal  question  is  raised  in  the  State  court  is  of 
minor  importance,  if,  in  fact,  it  was  raised  and  decided.  The 
act  of  Congress  of  1867  gives  jurisdiction  to  this  court  over 
final  judgments  in  the  highest  courts  of  a  State  in  suits  '^  where 
is  diawn  in  question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  their  validity.*' 
Not  a  word  is  said  respecting  the  mode  in  which  it  shall  be 
made  to  appear  that  such  a  question  was  presented  for  de- 
cision. In  the  present  case,  it  was  necessarily  involved,  with- 
out any  formal  reference  to  any  clause  in  the  Constitution,  and 
it  is  difficult  to  see  how  any  such  reference  could  have  been 
made  to  appear  expressly. 

In  questions  relating  to  our  jurisdiction,  undue  importance  if 
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often  attributed  to  the  inquiry  whether  the  pleadings  in  the 
State  court  expressly  assert  a  right  under  the  Federal  Consti-  ^ 

tution.  The  true  test  is  not  whether  the  record  exhibits  an 
express  statement  that  a  Federal  question  was  presented,  but 
whether  such  a  question  was  decided,  and  decided  adversely  to 
the  Federal  right.  Everywhere  in  our  decisions  it  has  been 
held  that  we  may  review  the  judgments  of  a  State  court  when  | 

the  determination  or  judgment  of  that  court  could  not  have 
been  given  without  deciding  upon  a  right  or  authority  claimed  j 

to  exist  under  the  Constitution,  laws,  or  treaties  of  the  United  > 

States,  and  deciding  against  that  right.     Very  little  importance  i 

has  been  attached  to  the  inquuy  whether  the  Federal  question  I 

was  formally  raised.     In  Crawell  v.  Randall  (10  Pet.  868),  it  i 

was  laid  down,  after  a  review  of  almost  all  our  previous  deci- 
sions,  *'  that  it  is  not  necessary  the  question  should  appear  on 
the  record  to  have  been  raised,  and  the  decision  made  in  direct 
and  positive  terms,  in  ipaissimia  verbis^  but  that  it  is  sufficient 
if  it  appears  by  clear  and  necessary  intendment  that  the  ques- 
tion must  have  been  raised,  and  must  have  been  decided,  in 
order  to  have  induced  the  judgment."     This  case  was  followed  | 

by  Armstronff  et  al.  v.  The  Treasurer  of  Athena  County  (16  id. 
281),  where  it  was  held  sufficient  to  give  this  court  jurisdiction 
if  it  appear  from  the  record  of  the  State  court  that  the  Federal 
question  was  necessarily  involved  in  the  decision,  and  that  the 
court  could  not  have  given  the  judgment  or  decree  which  they 
passed  without  deciding  it.  See  also  Bridge  Proprietors  v.  The 
Hohoken  Company^  1  Wall.  116,  and  Furman  v.  Nichols  8  id. 
44. 

That  involved  in  the  judgment  of  the  Court  of  Common 
Pleas  and  in  that  of  the  Supreme  Court  of  the  State  was  a 
decision  that  the  city  ordinances  of  Charleston  were  valid,  that 
they  did  control  the  contract  of  the  city  with  the  plaintiff,  and 
that  they  did  not  impair  its  obligation,  is  too  plain  for  argu- 
ment. The  plaintiff  complains  that  the  city  has  not  fully  per- 
formed its  contracts  according  to  their  terms,  that  it  has  paid 
only  four  per  cent  interest  instead  of  six  per  cent,  which  it 
promised  to  pay,  and  that  it  has  retained  two  per  cent  of  the 
interest  for  its  own  use.  The  city  admits  all  this,  but  attempts 
to  justify  its  retention  of  one-third  of  what  it  promised  to  pay 
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by  pleading  its  own  ordinances  directing  its  officer  to  withhold 
the  two  per  cent  of  the  interest  promised  whenever  it  became 
due  and  payable  according  to  the  stipulations  of  the  contract, 
calling  the  amount  detained  a  tax.  Of  course,  the  question  is 
directly  presented  whether  the  ordinances  are  a  justification ; 
whether  they  can  and  do  relieve  the  debtor  from  full  com- 
pliance with  the  promise ;  in  other  words,  whether  the  ordi- 
nances are  valid  and  may  lawfully  be  applied  to  the  contract. 
The  court  gave  judgment  for  the  defendant,  which  would  have 
been  impossible  had  it  not  been  held  that  they  have  the  force 
of  law,  notwithstanding  the  Constitution  of  the  United  States, 
and  the  Supreme  Court  affirmed  the  judgment.  Our  jurisdic- 
tion, therefore,  is  manifest. 

We  come,  then,  to  the  qiiestion  whether  the  ordinances 
decided  by  the  court  to  be  valid  did  impair  the  obligation  of 
the  city's  contract  with  the  plaintiff.  The  solution  of  this 
question  depends  upon  a  correct  understanding  of  what  that 
obligation  was.  By  the  certificates  of  stock,  or  city  loan,  held 
by  the  plaintiff,  the  city  assumed  to  pay  to  him  the  sum  men- 
tioned in  them,  and  to  pay  six  per  cent  interest  in  quarterly 
payments.  The  obligation  undertaken,  therefore,  was  both  to 
pay  the  interest  at  the  rate  specified,  and  to  pay  it  to  the  plain- 
tiff. Such  was  the  contract,  and  such  was  the  whole  contract. 
It  contained  no  reservation  or  restriction  of  the  duty  described. 
But  the  city  ordinances,  if  they  can  have  any  force,  change 
both  the  form  and  effect  of  the  undertaking.  They  are  the 
language  of  the  promisor.  In  substance,  they  say  to  the  cred- 
itor :  "  True,  our  assumption  was  to  pay  to  you  quarterly  a 
sum  of  money  equal  to  six  per  cent  per  annum  on  the  debt  we 
owe  you.  Such  was  our  express  engagement.  But  we  now 
lessen  our  obligation.  Instead  of  paying  all  the  interest  to  you, 
we  retain  a  part  for  ourselves,  and  substitute  the  part  retained 
for  a  part  of  what  we  expressly  promised  you."  Thus  applying 
the  ordinances  to  the  contract,  it  becomes  a  very  different  thing 
from  what  it  was  when  it  was  made;  and  the  change  is  effected 
by  legislation,  by  ordinances  of  the  city,  enacted  under  the 
asserted  authority  of  laws  passed  by  the  legislature.  That  by 
such  legislation  the  obligation  of  the  contract  is  impaired  is  mani- 
fest enongh,  unless  it  can  be  held  there  was  some  implied  reser 
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yation  of  a  right  in  the  creditor  to  change  its  terms,  a  right 
reserved  when  the  contract  was  made, — unless  some  power  was 
withiieid,  not  expressed  or  disclosed,  but  which  entered  into 
and  limited  the  express  undertaking.  But  how  that  can  be, — 
how  an  express  contract  can  contain  an  implication,  or  consist 
with  a  reservation  directly  contrary  to  the  words  of  the  instrn 
ment,  has  never  yet  been  discovered. 

It  has  been  strenuously  argued  on  behalf  of  the  defendant 
that  the  State  of  South  Carolina  and  the  city  council  of 
Charleston  possessed  the  power  of  taxation  when  the  contracts 
wei-e  made,  that  by  the  contracts  ,the  city  did  not  surrender 
this  power,  that,  therefore,  the  contracts  were  subject  to  its 
possible  exercise,  and  that  the  city  ordinances  were  only  an 
exertion  of  it.  We  are  told  the  power  of  a  State  to  impose 
taxes  upon  subjects  within  its  jurisdiction  is  unlimited  (with 
some  few  exceptions),  and  that  it  extends  to  every  thing  that 
exists  by  its  authority  or  is  introduced  by  its  permission. 
Hence  it  is  inferred  that  the  contracts  of  the  city  of  Charleston 
were  made  with  reference  to  this  power,  and  in  subordination 
to  it. 

All  this  may  be  admitted,  but  it  does  not  meet  the  case  of 
the  defendant.  We  do  not  question  the  existence  of  a  State 
power  to  levy  taxes  as  claimed,  nor  the  subordination  of  con- 
tracts  to  it,  so  far  as  it  is  unrestrained  by  constitutional  limita- 
tion. But  the  power  is  not  without  limits,  and  one  of  its 
limitations  is  found  in  the  clause  of  the  Federal  Constitution, 
that  no  State  shall  pass  a  law  impairing  the  obligation  of  con- 
tracts. A  change  of  the  expressed  stipulations  of  a  contract, 
or  a  relief  of  a  debtor  from  strict  and  literal  compliance  with 
its  requirements,  can  no  more  be  effected  by  an  exertion  of  the 
taxing  power  than  it  can  be  by  the  exertion  of  any  other 
power  of  a  State  legislature.  The  constitutional  provision 
against  impairing  contract  obligations  is  a  limitation  upon  the 
taxing  power,  as  well  as  upon  all  legislation,  whatever  form  it 
may  assume.  Indeed,  attempted  State  taxation  is  the  mode 
most  frequently  adopted  to  affect  contracts  contrary  to  the 
constitutional  inhibition.  It  most  frequently  calls  for  the 
exercise  of  our  supervisory  power.  It  may,  then,  safely  be 
affirmed  that  no  State,  by  virtue  of  its  taxing  power,  can  say  to 
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a  debtor,  "  You  need  not  pay  to  your  creditor  all  of  what  you 
have  promised  to  him.  You  may  satisfy  your  duty  to  him  by 
retaining  a  part  for  yourself,  or  for  some  municipality,  or  for 
the  State  treasury."  Much  less  can  a  city  say,  '^  We  will  tax 
our  debt  to  you,  and  in  virtue  of  the  tax  withhold  a  part  for 
our  own  use." 

What,  then,  is  meant  by  the  doctrine  that  contracts  are 
made  with  reference  to  the  taxing  power  resident  in  the  State, 
and  in  subordination  to  it?  Is  it  meant  that  when  a  person 
lends  money  to  a  State,  or  to  a  municipal  division  of  the  State 
having  the  power  of  taxation,  there  is  iu  the  contract  a  tacit 
reservation  of  a  right  in  the  debtor  to  raise  contributions  out 
of  the  money  promised  to  be  paid  before  payment?  That  can- 
not be,  because  if  it  could,  the  contract  (in  the  language  of 
Alexander  Hamilton)  would  "involve  two  contradictory  things: 
an  obligation  to  do,  and  a  right  not  to  do ;  an  obligation  to  pay 
a  certain  sum,  and  a  right  to  retain  it  in  the  shape  of  a  tax.  It 
is  against  the  rules,  both  of  law  and  of  reason,  to  admit  by 
implication  in  the  construction  of  a  contract  a  principle  which 
goes  in  destruction  of  it."  The  truth  is,  States  and  cities, 
when  they  borrow  money  and  contract  to  repay  it  with  inter- 
est, are  not  acting  as  sovereignties.  They  come  down  to  the 
level  of  ordinary  individuals.  Their  contracts  have  the  same 
meaning  as  that  of  similar  contracts  between  private  persons. 
Hence,  instead  of  there  being  in  the  undertaking  of  a  State  or  city 
to  pay,  a  reservation  of  a  sovereign  right  to  withhold  payment,, 
the  contract  should  be  regarded  as  an  assurance  that  such  a  right 
will  not  be  exercised.  A  promise  to  pay,  with  a  reserved  right 
to  deny  or  change  the  effect  of  the  promise,  is  an  absurdity. 

Is,  then,  property,  which  consists  in  the  promise  of  a  State, 
or  of  a  municipality  of  a  State,  beyond  the  reach  of  taxation  ? 
We  do  not  affirm  that  it  is.  A  State  may  undoubtedly  tax 
any  of  its  creditors  within  its  jurisdiction  for  the  debt  due  ta 
him,  and  r^ulate  the  amount  of  the  tax  by  the  rate  of  interest 
the  debt  bears,  if  its  promise  be  left  unchanged.  A  tax  thus 
laid  impairs  no  obligation  assumed.  It  leaves  the  contract 
untouched.  But  until  payment  of  the  debt  or  interest  ha» 
been  made,  as  stipulated,  we  think  no  act  of  State  sovereignty 
ean  work  an  exoneration  from  what  has  been  promised  to  the* 
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creditor ;  namely,  payment  to  him,  without  a  violation  of  the 
'Constitution.  "  The  true  rule  of  every  case  of  property  founded 
on  contract  with  the  government  is  this :  It  must  first  be  re- 
duced into  possession,  and  then  it  will  become  subject,  in  com- 
mon with  other  similar  property,  to  the  right  of  the  government 
to  raise  contributions  upon  it.  It  may  be  said  that  the  govern- 
ment may  fulfil  this  principle  by  paying  the  interest  with  one 
hand,  and  taking  back  the  amount  of  the  tax  with  the  other. 
But  to  this  the  answer  is,  that,  to  comply  truly  with  the  rule, 
the  tax  must  be  upon  all  the  money  of  the  community,  not 
upon  the  particular  portion  of  it  which  is  paid  to  the  public 
creditors,  and  it  ought  besides  to  be  so  regulated  as  not  to  in- 
clude a  lien  of  the  tax  upon  the  fund.  The  creditor  should  be 
•no  otherwise  acted  upon  than  as  every  other  possessor  of  money ; 
and,  consequently,  the  money  he  receives  from  the  public  can 
then  only  be  a  fit  subject  of  taxation  when  it  is  entirely  sep- 
arated'* (from  the  dbn tract),  "and  thrown  undistinguished  into 
the  common  mass."  8  Hamilton,  Works,  514  et  seq.  Thus  only 
can  contracts  with  the  State  be  allowed  to  have  the  same  mean- 
ing as  all  other  similar  contracts  have. 

Such  limitations  of  the  power  of  State  taxation  we  have 
heretofore  recognized.  We  have  held  property  in  one  stage  of 
its  ownership  not  to  be  taxable,  and  in  a  succeeding  stage  to  be 
taxable.  Those  decisions  are  not  without  some  analogy  to  the 
rule  we  have  mentioned.  Thus,  in  Brown  v.  Maryland  (12 
Wheat.  419-441),  where  it  was  held  that  a  State  tax  could  not 
be  levied,  by  the  requisition  of  a  license,  upon  importers  of 
merchandise  by  the  bale  or  package,  or  upon  other  persons 
selling  the  goods  imported  by  the  bale  or  package,  Mr.  Chief 
Justice  Marshall,  considering  both  the  prohibition  upon  States 
against  taxing  imports,  and  their  general  power  to  tax  persons 
and  property,  said :  "  Where  the  importer  has  so  acted  upon 
the  thing  imported  that  it  has  become  incorporated  and  mixed 
up  with  the  mass  of  property  in  the  country,  it  has,  perhaps, 
lost  its  distinctive  character  as  an  import,  and  has  become  sub- 
ject to  the  taxing  power  of  the  State."  Vide  also  Woodruff  v. 
Parham^  8  Wall.  128 ;  State  Tax  on  Railway  Gross  Receipts, 
15  id.  284.  A  tax  on  income  derived  from  contracts,  if  it 
^oes  not  prevent  the  receipt  of  the  income,  cannot  be  said 
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to  vary  or  lessen  the  debtor's  obligation  imposed  by  the  con- 
tracts. 

In  opposition  to  the  conclusion  we  have  reached  we  are  re- 
ferred to  Champaign  County  Bank  v.  Smith  (7  Ohio  St.  42), 
and  People  v.  ITome  Insurance  Co.  (29  Cal.  583),  in  which  it 
is  said  the  power  of  a  State  to  tax  its  own  bonds  was  sustained. 
We  do  not,  however,  regard  those  cases  as  in  conflict  with  the 
opinion  we  now  hold;  and,  if  they  were,  they  would  not  con 
trol  our  judgment  when  we  are  called  upon  to  determine  the 
meaning  and  extent  of  the  Federal  Constitution.  In  the  former, 
it  appeared  that  the  tax  collected  was  in  virtue  of  an  assessment 
of  State  bonds  belonging  to  the  bank,  but  deposited  with  the 
auditor  of  State  as  security  for  the  circulating  notes  of  ^  the 
xsompany.  The  tax  thus  assessed  having  been  carried  into 
the  duplicate,  the  collector  seized  and  appropriated  the  bank- 
notes and  money  of  the  bank,  and  suit  was  brought  to  recover 
the  amount  so  taken.  In  sustaining  a  demurrer  to  the  petition, 
the  court  held,  it  is  true,  that  a  State  has  power  to  tax  its  own 
bonds  equally  with  other  property,  and  that  the  exercise  of 
such  a  power  involves  no  violation  of  a  contract.  But  it  was 
not  held  that  the  State  could  collect  the  tax  by  withholding 
from  the  creditor  any  part  of  what  the  State  had  assumed  to 
pay.  The  tax  was  laid  not  upon  the  debt,  but  upon  the  cred- 
itor ;  and  it  was  collected  not  out  of  what  the  State  owed,  but 
out  of  the  general  property  of  the  bank.  Neither  by  the  as- 
sessment nor  in  the  collection  was  there  any  interference  with 
the  contract.  In  People  v.  ffome  Insurance  Company^  the  ques- 
tion was  whether  bonds  of  the  State  of  California,  belonging  to 
a  New  York  insurance  company,  but  deposited  and  kept  in  the 
State,  as  required  by  an  act  to  tax  and  regulate  foreign  insur- 
ance companies  doing  business  in  the  State,  were  assessable  for 
taxation  there.  It  was  ruled  that  they  were.  This  case,  no 
more  than  the  former,  meets  the  question  we  have  before  us. 
It  certainly  does  not  hold  that  a  State  or  a  city,  by  virtue  of  its 
taxing  power,  can  convert  its  undertaking  to  pay  a  debt  bearing 
dx  per  cent  interest  into  one  bearing  only  four. 

These  are  the  only  cases  cited  to  us  as  directly  sustaining 
the  judgment  we  have  now  in  view.  How  far  short  of  sustain- 
ing it  they  are  must  be  apparent.     And  we  know  of  none  that* 
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are  more  in  point.  It  seems  incredible  that  there  can  be  any^ 
for,  as  we  said  in  Railroad  Company  v.  Pennsylvania  (16  Wall. 
800),  "  the  law  which  requires  the  treasurer  of  the  company 
(indebted)  to  retain  five  per  cent  of  the  interest  due  to  the 
non-resident  bondholder  is  not  ...  a  legitimate  exercise  of 
the  taxing  power.  It  is  a  law  which  interferes  between  the 
company  and  the  bondholder,  and,  under  the  pretence  of  levy- 
ing a  tax,  commands  the  company  to  withhold  a  portion  of  tho 
stipulated  interest  and  pay  it  over  to  the  State.  It  is  a  law 
which  thus  impairs  the  obligation  of  the  contract  between  the 
parties.  The  obligation  of  a  contract  depends  upon  its  terms 
and  the  means  which  the  law  in  existence  at  the  time  affords 
for  its  enforcement.  A  law  which  alters  the  terms  of  a  con- 
tract, by  imposing  new  conditions,  or  dispensing  with  those 
expressed,  is  a  law  which  impairs  its  obligation ;  for  sach  a  law 
.  .  •  relieves  the  parties  from  the  moral  duty  of  performing 
the  original  stipulations  of  the  contract,  and  it  prevents  their 
legal  enforcement."  This  was  said,  it  is  true,  in  a  case  where 
the  question  was,  whether  a  tax  thus  imposed  upon  a  non-resi- 
dent holder  of  bonds  issued  by  a  company  chartered  by  the 
State  was  warranted  by  the  Constitution.  But,  so  far  as  it 
speaks  of  what  constitutes  impairing  the  contract  obligation,  it 
is  applicable,  in  its  fullest  extent,  to  all  legislation  affecting 
contracts,  no  matter  who  may  be  the  parties. 

We  do  not  care  now  to  enter  upon  the  consideration  of  tho 
question  whether  a  State  can  tax  a  debt  due  by  one  of  its  citi- 
zens or  municipalities  to  a  non-resident  creditor,  or  whether  it 
has  any  jurisdiction  over  such  a  creditor,  or  over  the  credit  he 
owns.  Such  a  discussion  is  not  necessary,  and  it  may  be 
doubtful  whether  the  question  is  presented  to  us  by  this  record. 

It  is  enough  for  the  present  case  that  we  hold,  as  we  do,  that 
no  municipality  of  a  State  can,  by  its  own  ordinances,  under 
the  guise  of  taxation,  relieve  itself  from  performing  to  the 
letter  all  that  it  has  expressly  promised  to  its  creditors. 

There  is  no  more  important  provision  in  the  Federal  Consti- 
tution than  the  one  which  prohibits  States  from  passing  laws 
impairing  the  obligation  of  contracts,  and  it  is  one  of  the  high- 
est duties  of  this  court  to  take  care  the  prohibition  shall  neitlier 
be  evaded  nor  frittered  away.     Complete  effect  must  be  given 
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to  it  in  all  its  spirit.  The  inviolability  of  contracts,  and  the 
duty  of  performing  them,  as  made,  are  foundations  of  all  well- 
ordered  society,  and  to  prevent  the  removal  or  disturbance  of 
these  foundations  was  one  of  the  great  objects  for  which  the 
Constitution  was  framed. 

The  judgment  of  the  Supreme  Court  of  South  Carolina  will 
be  reversed,  and  the  record  remitted  with  instructions  to  pro- 
ceed in  accordance  with  this  opinion ;  and  it  is 

So  ordered, 

Mb.  Justice  MiUiEB,  with  whom  concurred  Mb.  Justios 
Hunt,  dissenting. 

I  am  of  opinion  that  the  power  of  taxation  found  in  the 
charter  of  the  city  of  Charleston,  long  before  the  contract  was 
made  which  is  here  sued  on,  entered,  like  all  other  laws,  into 
the  contract,  and  became  a  part  of  it.  In  other  words,  the  con- 
tract was  made  subject  to  this  power  of  taxation  by  the  city 
of  Charleston,  as  found  in  her  charter  from  1781  to  the  present 
time. 

The  imposition  and  collection  of  this  tax  cannot,  therefore, 
impair  the  obligation  of  a  contract  which  was  made  subject  to 
her  right  to  exercise  that  power.     I  therefore  dissent. 

NoTB.  —  In  Jenkins  r.  CharlegUm,  error  to  the  Supreme  Court  of  the  State  ot 
South  Carolina,  which  was  argued  by  Mr,  A.  G,  Magrath  and  Mr.  James  Lowndes 
for  the  plainti£f  in  error,  and  by  the  same  counsel  for  the  defendant  in  error  «8 
was  the  preceding  case,  Mr.  Justxcb  Stroko,  in  delivering  the  opinion  of  the 
court,  remarked :  This  case  is  like  Murray  t.  Charieston,  and  is  governed  by  the 
decision  there  made. 

The  judgment  of  the  Supreme  Court  of  the  State  will  be  reveraed,  and  the 
record  remitted  with  instructions  to  proceed  in  accordance  with  this  opinion; 
and  it  is 

SQordsnd. 

Mr.  JutTiCR  MiLLRR  and  Mr.  JutnoR  Hurt  dissented. 


▼OL.  Tl. 
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Bailroad  Company  v.  Vakcb. 

A  railroad  corporation  of  Indiana,  by  a  written  contract  of  lease  with  a  railroad 
corporation  of  lUinoiB,  acquired  the  right  and  assumed  the  duty  of  managing 
and  carrying  on  the  business  of  the  main  line  and  a  branch  road  of  the  latter 
company.  The  lease  was  confirmed  by  an  act  of  the  legislature  of  Illinois, 
which  declared  that  said  lessee  should  be  a  railroad  corporation  in  the  latter 
8tate»  and  possess  as  large  powers  as  were  possessed  by  the  lessor,  and  such 
other  powers  as  are  usual  to  railroad  corporations.  The  State  board  for  the 
equalization  of  taxes  in  Ililnois  made  an  assessment  on  the  capital  stock  and 
franchises  of  the  lessor  corporation,  over  and  above  its  tangible  property, 
for  the  roads  which  passed  from  its  control  by  virtue  of  the  lease,  and  then 
assigned  to  the  several  counties  so  much  of  the  assessment  as  was  in  the 
same  proportion  to  the  whole  as  the  length  of  track  within  their  res^iective 
limits  bore  to  the  entire  length  of  the  leased  roads;  the  taxes  due  upon 
such  assessment  being  charged  to  and  to  be  collected  from  the  company 
which,  with  the  consent  of  the  State,  was  entitled  to  have,  and  did  have, 
exclusive  control  and  management  of  such  roads.  Held,  that  the  mode 
adopted  by  the  State  board  was  in  substantial  conformity  to  the  laws  of 
IllinoU. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
tJouthern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  E.  McDonald  and  Mr.  B.  P.  Ranney  for  the 
appellant. 

Mr.  James  K.  Edscil^  Attorney-General  of  Illinois,  coidra. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

Upon  the  filing  of  the  bill  in  this  case  by  the  Indianapolis 
and  St.  Louis  Railroad  Company,  suing  as  a  corporation  or- 
ganized under  the  laws  of  Indiana,  against  sundry  county 
tax-collectors  in  the  State  of  Illinois,  a  temporary  injunction 
was  granted,  restraining  the  defendants  from  levying  on  the 
property,  or  taking  any  steps  to  collect  taxes  upon  the  capital 
stock,  of  the  complainant,  for  the  years  1873,  1874,  and  1875, 
under  or  by  virtue  of  any  wanunts  in  their  hands  for  that 
purpose. 

The  defendants,  denying  that  there  had  been  any  assessment 
upon  the  capital  stock  of  the  complainant,  insisted  that  the 
taxes  in  question  were  due  upon  assessments,  rightfully  made 
by  the  State  board  of  equalization  of  Illinois  upon  the  capital 
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stock  and  franchises  of  an  Illinois  corporation,  the  St.  Louis, 
Alton,  and  Terre  Haute  Railroad  Company,  over  and  above  its 
tangible  property,  for  so  much  of  its  main  line  and  the  Alton 
branch  thereof  as  were  leased  to,  and  operated  in  Illinois  by, 
the  Indianapolis  and  St.  Louis  Railroad  Company,  to  whom, 
defendants  claimed,  the  taxes  in  question  were,  therefore,  prop- 
erly charged. 

The  cause,  by  agreement  of  parties,  was  submitted  upon  the 
pleadings  and  exhibits  filed ;  and,  upon  final  hearing,  a  decree 
was  rendered  dissolving  the  injunction  and  dismissing  the  bill. 

From  that  decree  this  appeal  is  prosecuted. 

The  essential  facts  in  the  case  are  these :  The  Constitution 
of  Illinois  requires  the  General  Assembly  of  that  State  to  pro- 
vide such  revenue  as  may  be  needful  by  levy.ing  a  tax  by  valu- 
ation, so  that  every  person  and  coiporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her,  or  its  property,  —  such  val- 
uation to  be  ascertained  by  some  person  or  persons  to  be  elected 
or  appointed  in  such  manner  as  the  General  Assembly  shall 
direct.  Persons  or  corporations  owning  or  using  franchises  and 
privileges  are  to  be  taxed  in  such  manner  as  the  General  Assem- 
bly shall  from  time  to  time  direct,  the  tax,  however,  to  be  uni- 
form as  to  the  class  upon  which  it  operates. 

In  pui*suance  of  the  Constitution,  the  General  Assembly,  in 
the  year  1872,  passed  a  general  revenue  law  providing  for  the 
assessment  of  property,  and  prescribing  the  mode  for  the  collec- 
tion of  taxes.  It  contained  specific  directions  for  the  assess- 
ment of  the  different  kinds  of  property  owned  by  railroad 
companies,  their  visible  or  tangible  property  to  be  assessed 
under  the  heads  of  "  railroad  track,"  "  rolling-stock,"  &c.  In 
reference  to  their  capital  stock,  the  statute  provided  that  the 
^^  capital  stock  of  all  companies  and  associations  "  (other  than 
banking  associations  organized  under  the  general  laws  of  the 
State)  ^*  now  or  hereafter  created  under  the  laws  of  this  State 
shall  be  so  valued  by  the  State  board  of  equalization,  as  to 
ascertain  and  determine  respectively  the  fair  cash  value  of  such 
capital  stock,  including  the  franchises,  over  and  above  the 
assessed  value  of  the  tangible  property  of  such  company  or 
association,"  —  that  value  to  be  ascertained  under  such  rules 
and  principles  as  the  board  might  deem  equitable  and  just. 
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The  nile  adopted  by  the  State  board  was  this:  To  the 
market  or  fair  cash  valae  of  the  shares  of  capital  stock  add 
the  market  or  fair  cash  value  of  the  debt  of  the  corporation, 
(excluding  that  created  for  current  expenses),  and  from  this 
amount  deduct  the  aggregate  amount  of  the  equalized  or  as- 
sessed valuation,  as  ascertained  by  the  board,  of  all  the  tangible 
property  of  the  corporation  ;  the  amount  remaining  to  be  taken 
as  the  fair  cash  value  of  the  capital  stock,  including  the  fran- 
chise, which  the  board  is  required  to  assess  against  such 
corporation. 

At  the  annual  meetings  of  the  State  board  held  in  each  of 
the  years  1878, 1874,  and  1875,  for  the  purpose  of  examining 
the  abstracts  of  property  assessed  for  taxation  in  the  several 
counties,  as  returned  to  the  auditor  of  State,  and  for  the  pur- 
pose, also,  of  equalizing  assessments,  the  question  arose  as  to 
the  mode  in  which  the  capital  stock  of  the  St.  Louis,  Alton^ 
and  Terre  Haute  Railroad  Company  should  be  assessed  for 
taxation. 

The  diflSculties  which  attended  an  intelligent  discharge  of 
that  duty  will  be  comprehended  by  a  statement  of  the  relations 
of  that  corporation  to  the  complainant. 

On  the  11th  of  September,  1867,  the  complainant,  by  a  wiitten 
contract  of  lease  with  the  St.  Louis,  Alton,  and  Terre  Haute 
Railroad  Company,  acquired  the  right  and  assumed  the  duty  of 
managing  and  carrying  on,  for  the  term  of  ninety-nine  years, 
commencing  June  1,  1867,  the  business  of  the  principal  or 
main  line  of  the  latter,  one  hundred  and  eighty-nine  miles  in 
length,  extending  from  Terre  Haute,  Ind.,  to  East  St.  Louis, 
111.,  and  also  of  the  Alton  branch,  four  miles  in  length,  subject 
to  certain  prescribed  terms  and  conditions. 

The  tenth  article  of  the  lease  is  as  follows :  — 

^The  said  party  of  the  first  part  (the  complainant),  its  successors 
and  assigns,  shall  and  will,  at  all  times  during  the  term  aforesaid, 
pay  or  cause  to  be  paid  any  and  all  taxes,  assessments,  and  im- 
posts of  whatever  kind  which  shall  or  may  at  any  time  during  such 
term  be  charged,  levied,  assessed,  or  imposed  upon  the  said  main  line 
of  said  railroad  and  the  said  Alton  branch  thereof,  or  upon  either 
or  any  part  of  either  of  the  said  railroads  or  their  appurtenances, 
or  upon  any  business  or  transactions  done  upon  them  or  either  of 
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them,  or  apon  any  income  arisiDg  therefrom,  or  upon  any  property 
whatsoever,  the  use  of  which  during  said  term  is  hereby  agreed  to 
be  furnished  to  the  party  of  the  first  part,  or  which  may  be  charged 
ngainst  or  imposed  upon  the  said  party  of  the  second  part  (the  St. 
Louis,  Alton,  and  Terre  Haute  Railroad  Company),  its  successors 
or  assigns,  for  or  on  account  of  its  or  their  ownership  of  said  rail- 
roads, or  either  or  any  part  of  either  thereof,  or  of  such  propert J*  or 
any  part  thereof:  Provided,  however,  that  nothing  in  this  contract 
contained  shall  be  so  construed  as  to  render  the  party  of  the  first 
part  in  any  way  liable  for  the  tax  specifically  upon  the  income  of 
the  holders  of  the  bonds  or  stocks  of  the  party  of  the  second  part.'' 

Under  this  lease  the  complainant  took  possession  of  all  the 
property  connected  with  or  essential  to  the  business  of  the 
principal  line  and  the  Alton  branch  of  the  lessor. 

Some  doubt  having  been  expressed  as  to  the  validity  of  the 
lease  under  the  laws  of  Illinois,  an  act  of  the  General  Assembly 
of  that  State,  approved  March  11,  1869,  directs  that  the  lease 
*'  be  and  stand  confirmed  according  to  the  terms  "  thereof ;  and 
the  second  section  provides :  — 

^  The  said  lessees,  their  associates,  successors,  and  assigns,  shall 
be  a  railroad  corporation  in  this  State,  under  the  said  style  of 'The 
Indianapolis  and  St.  Louis  Railroad  Company,' and  shall  possess 
the  same  or  as  large  powers  as  are  possessed  by  said  lessor  corpora- 
tion, and  such  other  powers  as  are  usual  to  railroad  corporations. 
Said  Indianapolis  and  St.  Louis  Railroad  Company  may,  and  are 
hereby  authorized  to,  extend  said  line  of  road  from  any  point  on 
the  same  between  the  cities  of  Pana  and  Litchfield,  on  said  road, 
or  from  either  of  said  points  westward  to  the  Mississippi  River 
opposite  Louisiana,  or  any  point  below,  not  exceeding  fifteen  (15) 
miles,  in  the  State  of  Missouri,  with  a  branch  thereof  to  the  city  of 
Quincy,  in  the  State  of  Illinois,  and  the  same  to  connect  with  the 
railroad  bridge  over  said  river  at  said  city  of  Quincy." 

At  its  annual  meetings,  in  1873, 1874,  and  1875,  the  State 
board  made  assessments  upon  the  capital  stock  and  franchises 
of  the  various  railroad  companies  of  the  State  over  and  above 
their  tangible  property  respectively.  Having  ascertained  the 
fair  cash  taxable  value  of  the  capital  stock,  including  the  fran- 
diise  of  the  St.  Louis,  Alton,  and  Terre  Haute  Railroad  Com- 
pany, without  any  reference  to  the  lease  made  by  the  latter,  it 
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fixed  the  sums  of  $2,918,184,  $1,125,189,  and  $1,004,416  as 
the  proportion  of  such  valuation  which  should  be  distributed 
for  the  years  1873,  1874,  and  1875,  respectively,  to  the  coun- 
ties on  the  line  of  the  leased  railroads,  assigning  to  each  county^ 
in  conformity  to  the  rule  prescribed  by  the  statute,  such  pro- 
portion of  those  annual  assessments  as  the  length  of  line  in 
such  county  bore  to  the  entire  length  of  the  leased  railroads 
in  the  State.  The  assessments  thus  distributed  to  the  several 
counties  through  which  the  leased  railroads  passed  were  charged 
to  the  Indianapolis  and  St.  Louis  Railroad  Company.  The 
balance  of  the  assessment  upon  the  capital  stock  and  franchise 
was  distributed  to  the  counties  upon  the  lines  which  the  St. 
Louis,  Alton,  and  Terre  Haute  Railroad  Company  operated,  and 
were  charged  directly  against  it. 

While  the  officers  of  State  deny  that  the  assessments  were 
upon  the  capital  stock  of  the  Indianapolis  and  St.  Louis  Railroad 
Company,  they  evidently  intend  that  the  warrants  based  upon 
those  assessments  shall  be  levied  upon  such  of  the  leased  prop- 
erty as  by  the  laws  of  Illinois  can  be  seized  for  the  payment  of 
taxes  against  corporations  created  under  the  laws  of  that  State. 

Whether  the  assessments  made  by  the  State  board,  and  the 
intended  levy  by  the  county  collectors  of  the  warrants  in  their 
hands,  are  in  accordance  with  the  laws  of  Illinois,  are  the  funda- 
mental questions  in  this  case. 

In  support  of  the  negative  of  these  propositions,  the  counsel 
for  the  complainant  insist  that  the  Indianapolis  and  St.  Louis 
Railroad  Company  is  a  corporation  created  by  the  laws  of  In- 
diana, with  stock  subscribed  and  held  under  the  authority  of 
that  State,  and  with  an  organization  there  and  not  elsewhere ; 
that  neither  before  nor  after  the  passage  of  the  act  of  March 
11,  1869,  did  the  stockholders  or  officers  of  the  Indianapolis  and 
St.  Louis  Railroad  Company  organize,  subscribe  for  stock,  elect 
officera,  or  do  any  other  act  to  become  a  corporation  under  its 
provisions ;  that  no  capital  stock  of  the  corporation  referred  to 
in  that  act  was  ever  subscribed  by  the  lessee  therein  referred 
to,  and  that  the  complainant  owns  no  capital  stock  except  that 
owned  by  it  as  a  corporation  existing  under  the  laws  of  Indiana; 
that  the  act  of  March  11,  1869,  construed  in  reference  to  its 
objects  intended  to  be  attained,  and  the  constitutional  powers 
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of  the  General  Assembly  of  Illinois,  did  not  make  the  Indianapo- 
lis and  St.  Louis  Railroad  Company  a  corporation  of  that  State, 
but  amounts  only  to  a  license  to  an  Indiana  corporation  to  exert 
its  corporate  powers  in  Illinois,  by  holding  and  operating  a  line 
of  leased  railroads  within  her  limits ;  that  the  State  board  had 
no  authority  to  assess  the  capital  stock  and  franchise  of  an 
Indiana  corporation ;  and  that  the  property  managed  and  con- 
trolled by  the  latter,  whether  acquired  prior  to  or  held  under 
the  lease  of  1867,  could  not  be  seized  to  pay  taxes  due  upon  any 
assessment  of  the  capital  stock  of  the  St.  Louis,  Alton,  and  Terre 
Haute  Railroad  Company. 

These  propositions,  presenting,  it  must  be  conceded,  ques- 
tions of  some  difficulty,  will  be  noticed  in  the  progress  of  this 
opinion. 

There  can  be  no  doubt  that  the  Illinois  revenue  statute  of 
1872  was  intended  to  meet  the  provisions  of  the  State  Constitu- 
tion, which  required  such  legislation  as  would  subject  to  tax- 
ation, according  to  its  value,  every  kind  of  property,  whether 
owned  by  individuals  or  corporations.  It  was  not  supposed  that 
the  constitutional  duty  imposed  upon  the  General  Assembly 
would  be  discharged  by  taxing  simply  the  tangible  property  of 
railroad  companies.  Hence  a  tax  was  imposed  upon  their  capi- 
tal stock,  including  the  franchise,  over  and  above  their  tangible 
property.  "  Capital  stock,"  within  the  meaning  of  the  Illinois 
statute,  does  not  mean  shares  of  stock,  but  "the  aggregate  capi- 
tal of  the  company ; "  which  includes  "  the  value  of  the  right  to 
use  this  tangible  property  in  a  special  manner,  for  purposes  of 
gain."  We  so  held  in  State  Railroad  Tax  Cases  (92  U.  S.  575), 
where  the  provisions  of  this  revenue  statute  were  critically 
examined.  It  is  to  be  observed  in  this  connection  that  the 
State  board  of  equalization  was  not  authorized  to  assess  the 
capital  stock  of  companies  or  associations  managing  property  or 
engaging  in  business  in  Illinois,  unless  they  were  created  under 
the  laws  of  that  State.  Such  seems  to  be  the  settled  construc- 
tion of  that  statute  by  the  Supreme  Court  of  Illinois.  In  Western 
Union  Telegraph  Company  v.  Leih  (76  111.  172)  this  language  is 
held :  "  We  are  unable  to  find  any  authority  in  the  act  for  assess- 
ing the  capital  stock  of  companies  or  associations  doing  business 
in  the  State,  but  incorporated  under  the  laws  of  another  State. 
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The  caxe  manifested  by  the  legislature,  wheneyer  any  allusion  is 

made  to  the  assessment  of  capital  stock,  to  limit  it  to  corpora-  ' . 

tions  created  by  or  under  the  laws  of  the  State,  is  so  clear  and 

positive,  that  no  doubt  can  exist  as  to  the  purpose  intended." 

When  the  lease  of  1867  was  executed,  the  capital  stock,  in- 
cluding the  franchise,  of  the  lessor  corporation  was  taxable 
over  and  above  its  tangible  property,  assessed  under  the  head  of 
railroad  track,  &c.  But,  upon  the  execution  of  that  lease,  and 
its  confirmation  by  the  State,  that  corporation  no  longer  enjoyed 
the  right  to  use  the  leased  property  in  a  special  manner  for  the 
purposes  of  gain.  That  right  for  a  fixed  period,  and  with  the 
declared  consent  of  the  State,  passed  to  the  lessee  corporation, 
and  became  thereafter  a  part  of  its  aggregate  capital,  not  reached 
by  taxation  upon  its  tangible  property  operated  in  Illinois, 
but  assessable  only  under  the  head  of  capital  stock  and  fran- 
chise. The  taxable  value  of  the  capital  stock  and  franchise  of 
the  lessor  was  diminished  by  the  amount  which  the  State  board 
should  ascertain  to  be  the  value  of  that  right.  By  the  con- 
firmation of  the  lease,  according  to  its  terms, — among  which  was 
the  obligation  of  the  lessee  to  pay  all  taxes,  assessments,  and 
imposts,  of  whatever  kind,  charged  against  or  imposed  upon  the 
lessor  for  or  on  account  of  its  ownership  of  the  leased  lines, — 
the  State  was  estopped  from  collecting,  as  against  the  lessor, 
any  taxes  assessed  upon  that  right.  This,  in  our  opinion,  is  a 
fair  construction  of  the  lease,  and  the  act  of  March  11, 1869. 

The  question  whether  the  State  can  require  any  other  corpo- 
ration to  respond  to  the  taxation,  which,  but  for  the  lease  and 
the  act  of  March  11, 1869,  would  have  been  assessable  against 
and  collectible  from  the  St.  Louis,  Alton,  and  Terre  Haute 
Railroad  Company,  depends  for  its  solution  altogether  upon  the 
construction  to  be  given  to  that  act. 

Upon  the  theory  of  complainant's  counsel,  the  State  of  Illi- 
nois cannot  make  the  leased  property  liable  to  these  assessments 
upon  capital  stock  and  franchise  under  any  foim  of  assessment, 
since,  as  they  claim,  that  property  is  managed  and  operated  by 
a  corporation  deriving  its  existence  from,  and  holding  its  stock 
and  maintaining  its  organization  under,  the  laws  of  Indiana, 
and  not  under  the  law&  of  Illinois. 

In  this  view  we  cannot  concur.     That  act  was  something 
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more  than  a  mere  license  to  an  Indiana  corporation  to  exert 
its  corporate  powers  and  enjoy  its  corporate  rights  and  privi- 
leges in  another  State.  Such  would  undoubtedly  have  been 
the  case  bad  the  act  closed  with  the  first  section,  as  it  would 
have  done,  had  the  General  Assembly  intended  nothing  more 
than  to  confer  upon  the  corporation  of  another  State  authority 
to  extend  its  operations  by  carrying  on  railroad  business  in 
Illinois.  We  cannot  thus  restrict  the  effect  of  the  act,  without 
disregarding  wholly  the  ordinary  meaning  of  the  plain  words  of 
its  second  section,  which  declares  that  the  lessees,  their  asso- 
ciates, successors,  and  assigns,  shall  be  a  railroad  corporation 
in  the  State  of  Illinois.  It  does  more:  it  gives  the  style  by 
which  that  corporation  shall  be  known.  Still  further,  it  does 
not  authorize  the  complainant  corporation  to  exercise,  in  Illi- 
nois, the  corporate  powers  granted  by  the  laws  of  Indiana; 
but  confers,  by  affirmative  language,  upon  the  corporation, 
which  it  declares  shall  be  a  railroad  corporation  in  Illinois,  ^^  the 
same  or  as  large  powers  as  are  possessed ''  by  an  Illinois  corpo- 
ration, the  St.  Louis,  Alton,  and  Terre  Haute  Railroad  Com- 
pany, and,  in  addition,  such  other  powers  as  are  usual  to  railroad 
corporations.  The  Indianapolis  and  St.  Louis  Railroad  Com- 
pany, as  lessee  of  the  St.  Louis,  Alton,  and  Terre  Haute  Railroad 
Company,  was  thus  created,  by  apt  words,  a  corporation  in 
Illinois.  The  fact  that  it  bears  the  same  name  as  that  given  to 
the  company  incorporated  by  Indiana  cannot  change  the  fact 
that  it  is  a  distinct  corporation,  having  a  separate  existence 
derived  from  the  l^islation  of  another  State.  After  the  pas- 
sage of  the  act  of  March  11,  1869,  the  property  described  in 
the  lease  of  1867  became,  at  least  for  purposes  of  taxation  in 
Illinois,  that  of  the  corporation  created  by  that  act  as  a  railroad 
corporation  in  that  State. 

But  it  may  be  suggested  that  the  utmost  which  can  be 
claimed  for  the  act  is,  that,  without  creating  a  new  corporation 
in  Illinois,  it  only  made  the  complainant,  as  an  Indiana  corpora- 
tion, a  corporation  of  the  State  of  Illinois.  It  was  clearly 
competent  for  the  General  Assembly  to  have  done  this,  as  held  in 
Railroad  Company  v.  HarriM  (12  Wall.  65),  where  the  court  said : 
^^  Nor  do  we  see  any  reason  why  one  State  may  not  make  a  cor- 
poration of  another  State,  as  there  organized  and  conducted,  a 
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corporation  of  its  own,  quo  ad  any  property  within  its  territorial 
jurisdiction."  But  we  do  not  see  how  this  view  gives  any  sup- 
port to  the  position  of  the  complainant.  For,  had  the  act,  after 
confirming  the  lease  of  1867,  declared  in  terms  that  the  lessee 
corporation,  as  organized  and  conducted  fn  Indiana,  should  be 
deemed  a  corporation  of  Illinois,  we  should  have  felt  bound  to 
hold  that,  as  to  the  property  obtained  by  and  operated  under 
the  lease  within  that  State,  it  was,  in  the  sense  of  the  Illinois 
revenue  statute  of  1872,  a  corporation  **  created  under  the  laws*' 
of  that  State,  subject  to  taxation  upon  its  capital  stock,  includ* 
ing  its  franchise,  so  far  as  such  stock  and  franchise  were  fairly 
represented  by  the  leased  property. 

Railroad  Company  v.  ffarris  (mpra^  is  relied  upon  by  coun- 
sel, as  sustaining  their  construction  of  the  act  of  1869^  but 
there  is  no  substantial  analogy  between  that  case  and  this. 
The  Virginia  act  did  not  purport  to  make  the  Maryland  cor- 
poration a  corporation  of  Virginia,  nor  did  it  contain  any 
language  from  which  could  be  inferred  a  purpose  to  create 
thereby  a  new  and  distinct  corporation  in  Virginia.  On  the 
contrary,  the  Illinois  act  of  1869  declares,  in  express  terms, 
that  certain  parties  shall  be  a  railroad  corporation  in  that  State, 
under  a  designated  name,  with  authority  to  exercise,  not  the 
powers  which  had  been  granted  by  the  State  of  Indiana  to 
another  corporation  of  the  same  name,  created  under  the  laws 
of  that  State,  but  the  same  powers  which  were  possessed  by 
a  corporation  theretofore  created  under  the  laws  of  Illinois.  We 
are  unable  to  perceive  any  conflict  between  the  views  expressed 
in  that  case  and  those  announced  in  this  opinion. 

Some  stress  is  laid  upon  the  fact  that  there  was  no  formal 
subscription  to  the  capital  stock,  or  any  formal  organization  of 
the  corporation  created  by  the  act  of  March  11,  1869.  Not- 
withstanding the  absence  of  such  subscription  and  organization, 
we  are  of  opinion  that  the  State  board  had  the  right,  for  the 
purposes  of  taxation,  to  regard  the  corporation  authorized  by 
that  act  to  exercise  the  powers  of  the  lessor  corporation,  as  a 
corporation  created  under  the  laws  of  Illinois. 

There  is  still  another  objection  earnestly  urged  against  this 
construction  of  the  act  of  March  11, 1869.  It  is  said  that,  being 
a  special  act,  and  containing  nothing  to  show  that  the  corporar 
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tion  therein  named  might  not  have  been  organized  under  the 
general  laws  of  Illinois,  the  act  cannot  be  construed  as  creating 
a  new  corporation,  without  bringing  it  into  conflict  with  the 
following  clause  of  the  Illinois  Constitution  of  1848,  then  in 
force;  viz.,  "Corporations  not  possessing  banking  powers  or 
privileges  may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  acts,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judgment  of  the  General  Assembly,  the 
objects  of  the  corporation  cannot  be  attained  under  general 
Jaws." 

The  argument  is,  that  a  special  act  creating  a  corporation  is 
in  violation  of  that  constitutional  provision,  unless  it  appears 
aflSrmatively  from  the  act,  or  from  the  recorded  proceedings  of 
the  General  Assembly,  that  the  latter  was  of  opinion  that  the 
objects  of  the  corporation  could  not  be  attained  under  the 
general  laws.  In  the  absence  of  any  decision  upon  this  question 
by  the  Supreme  Court  of  Illinois,  we  should  give  weight  to  this 
argument.  But  this  precise  point  was  made  in  the  case  of 
Johnson  v.  Joliet  ^  Chicago  Railroad  Co.^  23  111.  207.  In 
that  case,  it  appears  that  a  special  act  creating  a  railroad  couh- 
pany,  passed  in  1855,  contained  no  statement  of  the  inability  of 
the  General  Assembly  to  accomplish  the  objects  of  the  incorpo- 
ration under  the  general  law.  The  court  said :  "  It  is  too  late 
now  to  make  this  objection,  since,  by  the  action  of  the  General 
Assembly  under  this  clause,  special  acts  have  been  so  long  the 
order  of  the  day,  and  the  ruling  passion  of  every  legislature 
which  has  been  convened  under  the  Constitution,  until  their 
acts  of  this  description  fill  a  huge  and  misshapen  volume,  and 
important  and  valuable  rights  claimed  under  them.  The  clause 
has  been  wholly  disregarded,  and  it  would  now  produce  far- 
spread  ruin  to  declare  such  acts  unconstitutional  and  void.  It 
is  now  safer,  and  more  just  to  all  parties,  to  declare  that  it  must 
be  understood  that,  in  the  opinion  of  the  General  Assembly,  at 
the  time  of  passing  the  special  act,  its  objects  could  not  be 
attained  under  the  general  law ;  and  this  without  any  recital 
by  way  of  preamble." 

That  decision  furnishes  an  answer  to  the  objection  under 
consideration. 

We  come  now  to  the  examination  of  the  mode  in  which  the 
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AssesBmenfB  were  made.  Looking  into  the  proceedings  of  the 
State  board,  so  far  as  they  have  been  laid  before  lis,  we  meet 
with  some  difficulty  in  understanding  the  precise  theory  upon 
which  the  assessments  of  1878, 1874,  and  1875  were  made.  But 
for  the  lease  made  in  1867,  the  way  of  the  board  would  have 
been  free  from  all  embarrassment.  The  assessment,  in  that 
•event,  would  have  been  upon  the  capital  stock,  including  the 
franchise,  of  the  St.  Louis,  Alton,  and  Terre  Haute  Railroad 
Oompany,  over  and  above  any  tangible  property  it  owned  and 
operated.  But,  as  heretofore  shown,  after  the  confirmation  of 
the  lease,  the  capital  stock  and  franchise  of  that  corporation  were 
diminished  in  value  to  whatever  extent  their  taxable  value  was 
represented  by  the  leased  lines  of  railroad.  Technically,  the 
assessment  under  the  head  of  capital  stock  and  franchise  dbould 
have  been  upon  the  capital  stock  and  franchise  of  the  corporar 
tion  created  by  the  act  of  March  11,  1869.  But  that  cor- 
poration had  no  defined  amount  of  capital  stock  separate  from 
that  of  the  Indiana  corporation  of  the  same  name.  The  State 
board,  therefore,  made  an  assessment  upon  the  capital  stock  of 
the  lessor  corporation,  for  that  portion  of  the  lines  of  railroad 
which  passed  from  its  control  in  virtue  of  the  lease  of  1867,  and 
then  distributed  such  assessment  among  the  various  counties  on 
the  lines  of  the  leased  railroads,  in  the  proportion  that  the  extent 
ot  track  in  the  respective  counties  bore  to  the  whole  length  of 
the  leased  lines  in  the  State ;  the  taxes  due  upon  such  assess* 
ment  being  charged  to  and  to  be  collected  from  the  Indianapolis 
and  St.  Louis  Railroad  Company,  which,  with  the  consent  of 
the  State  of  Illinois,  as  expressed  in  the  act  of  Mai-ch  11,  1869, 
was  entitled  to  have,  and  did  have,  exclusive  control  and  man- 
agement of  such  leased  lines. 

The  mode  thus  adopted  by  the  State  board  was,  as  we  think, 
in  substantial  conformity  to  the  laws  of  Illinois,  and  affords 
the  complainant  no  just  ground  of  objection. 

The  complainant  sues  as  a  corporation,  created  by  the  laws 
of  Indiana,  upon  the  ground  that  the  assessment  was  upon  its 
^sapital  stock,  and  that  the  purpose  of  the  county  collectors  was 
to  seize  its  property.  But  the  State  officers  deny  that  any 
assessment  was  made,  or  intended  to  be  made,  upon  its  capital 
«tock.     Clearly,  the  county  collectors  have  no  right  to  levy  the 
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warrants  in  their  hands  upon  any  property  which  belongs  to  the 
Indiana  corporation,  as  distinguished  from  the  Illinois  corpora* 
tion  of  the  same  name.  But  they  have  the  right,  f6r  the  reasons 
heretofore  given,  to  subject  to  the  payment  of  the  taxes  in 
question  the  property  which  the  corporation,  created  by  the 
act  of  1869,  is  operating  and  managing  in  that  State,  as  lessee 
of  the  St.  Louis,  Alton,  and  Terre  Haute  Railroad  Company. 
The  assessment  made  by  the  State  board  is,  in  every  just  sense, 
an  assessment  upon  the  capital  stock  and  franchise  of  an  Illinois 
corporation;  to  wit,  the  Indianapolis  and  St.  Louis  Railroad 
Company,  lessee  under  and  by  authority  of  the  act  of  March 
11,  1869,  of  the  St.  Louis,  Alton,  and  Terre  Haute  Railroad 
Company. 

We  perceive  no  error  in  the  decree  to  the  prejudice  of  the 
complainant. 

Decree  affirmed, 

Mb.  Jitsticb  Field  and  Mb*  Justice  Runt  did  not  hear 
the  argument  in  this  case,  nor  participate  in  the  decisiop 
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1.  This  court  will  consider,  on  a  second  appeal,  only  the  proceedhigs  sahieqnent 

to  its  mandate.  The  re-examination  cannot  extend  to  any  thing  decided  on 
the  first  appeal. 

2.  Where  a  stipulation  to  ahide  and  answer  the  decree  of  a  district  court  in  a 

case  in  admiralty  is,  with  the  consent  of  the  parties,  suhstituted  for  the 
stipulation  previously  filed  by  a  claimant,  it  thereby  becomes  the  only 
stipulation  for  value,  and  does  not  become  inoperative  upon  an  appeal  to 
the  Circuit  Court.    The  appeal  carries  up  the  whole  fund. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  'Wi'sconsin. 

This  is  an  appeal  from  the  decree  of  the  court  below  in  the 
execution  of  the  mandate  of  this  court  in  The  Lady  Pike  (21 
Wall.  1),  where  the  former  decree  was  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the 
opinion. 
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The  facts  are  stated  and  the  assignment  of  errors  set  out  in 
the  opinion  of  the  couil. 

Mr,  James  H.  Davidson^  for  the  appellants,  cited  the  follow- 
ing authorities  in  support  of  the  respective  assignments  of 
error:  — 

First  assignment :  Lane  y.  ToiDnaend^  1  Ware,  289 ;  The  Ship 
Umpire  and  Cargo,  1  Ben.  19 ;  The  Union,  4  Blatchf.  90 ;  The 
White  Squall,  id.  103 ;  Carroll  et  al.  v.  The  Steamboat  T  P. 
Leathers,  Newb.  Adm.  432;  Gaines  v.  Travis,  1  Abb.  Adm. 
297.  Second  assignment:  The  White  Squall,  supra.  Third 
assignment:  Whitwell  et  al,  y.  Bumside,  1  Mete.  QMass.)  39; 
Morgan  v.  Morgan,  4  Gill  &  J.  (Md.)  395 ;  McCluskey  v.  Crom^ 
well,  11  N.  Y.  693;  Sawyer  y.  Oakman,  11  Blatchf.  65;  Miller 
V.  Stewart,  9  Wheat.  681;  Smith  y.  United  States,  2  Wall.  219; 
Leggett  et  al.  y.  Humphreys,  21  How.  66 ;  United  States  y.  Boyd 
et  al.,  15  Pet.  187 ;  United  States  y.  Boecker,  21  Wall.  652 ; 
Smith  y.  Huesman,  Cent.  Law  Jour.,  Dec.  7,  1877,  No.  23, 
p.  492  ;  The  Ann  Caroline,  2  Wall.  638 ;  The  Harriet,  1  Rob. 
Adm.  183 ;  Myres  et  al,  y.  Parker,  6  Ohio  St.  SOL  Fourth 
assignment:  Carpentier  y.  Mintum,  65  Barb.  (N.  Y.)  293,  and 
authorities  there  cited ;  Allen  y.  Malcolm,  12  Abb.  (N.  Y.)  Pr, 
335 ;  Mahaney  y.  Penman,  4  Duer  (N.Y.),  603 ;  Shields  y.  Thomas, 
18  How.  253 ;  Watson  y.  The  Cabot  Bank,  5  Sandf.  (N.  Y.)  423 ; 
Murray  v.  Vanderbllt,  39  Barb.  (N.  Y.)  148.  Fifth  assignment : 
McQovney  y.  The  State  of  Ohio,  20  Ohio,  83 ;  Grant  y.  Naylor, 
4  Cranch,  224. 

The  court  declined  to  hear  counsel  for  the  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Second  appeals  will  lie  in  certain  cases,  where  it  is  alleged 
that  the  mandate  of  the  appellate  court  has  not  been  properly 
executed ;  but  the  appeal  in  such  a  case  will  bring  up  nothing 
for  re-examination  except  the  proceedings  subsequent  to  the 
mandate.  Needful  explanations  may  be  derived  from  the  orig- 
inal record ;  but  the  re-examination  cannot  extend  to  any  thing 
that  was  decided  in  the  antecedent  appeal.  Sibbald  v.  United 
States,  12  Pet.  488 ;  Santa  Maria,  10  Wheat.  431 ;  Roberts  y. 
Cooper,  20  How.  466. 

Wheat  to  a  large  amount  had  been  delivered  by  the  shipper 
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to  the  steamer  named  in  the  record,  to  be  transported  from  the 
port  of  shipment  down  the  river  to  the  port  of  destination. 
Pursuant  to  usage,  the  wheat  was  stored  in  a  barge  connected 
^vith  the  steamer ;  and  the  barge,  with  two  others  similarly  laden, 
was  taken  in  tow  by  the  steamer,  which  furnished  the  motive 
power  for  the  whole  craft.  Prior  to  the  commencement  of  the 
voyage,  the  owner  of  the  wheat  insured  the  same ;  and  during 
the  trip  down  the  river  the  barge  containing  the  wheat  collided 
with  a  bridge-pier  in  the  river  and  was  sunk,  and  the  barge 
with  her  cargo  became  a  total  loss. 

Contest  arising  as  to  who  was  responsible,  the  insurance  com- 
panies paid  the  loss,  and  filed  a  libel  against  the  steamer  and 
the  barge  containing  the  wheat,  upon  the  ground  that  the  loss 
was  occasioned  by  the  fault  of  those  in  charge  of  the  motive- 
power.  Service  was  made  by  attaching  the  steamer ;  and  cer- 
tain other  proceedings  took  place  not  necessary  now  to  be 
noticed,  except  to  say  that  an  appearance  was  entered,  and 
that  the  steamer  was  discharged  upon  a  stipulation  for  value. 
Proofs  were  taken  ;  and  the  District  Court,  after  hearing  the 
parties,  entered  a  decree  dismissing  the  libel.  Hearing  was 
again  had  in  the  Circuit  Court  on  appeal,  and  the  Circuit 
Court  entered  a  decree  affirming  the  decree  of  the  District 
Court.  Prompt  appeal  was  then  taken  by  the  libellants  to 
this  court,  where  the  decree  of  the  Circuit  Court  was  reversed 
with  costs,  and  the  case  remanded  with  directions  to  enter  a 
decree  for  the  libellants,  and  for  further  proceedings  to  be  had 
therein,  in  conformity  with  the  opinion  of  this  court.  The  Lady 
Pike,  21  Wall.  1. 

Due  record  of  the  mandate  having  been  made,  and  execution 
for  the  costs  of  this  court  having  been  issued,  the  Circuit  Court 
sent  the  cause  to  a  master,  to  ascertain  and  report  the  amount 
the  libellants  were  entitled  to  recover.  Without  unnecessary 
delay,  the  master  made  his  report,  which  was  subsequently  duly 
confirmed ;  and  the  Circuit  Court  entered  a  final  decree,  in  pur- 
suance of  the  mandate  of  this  court,  that  the  libellants  do  have 
and  recover  of  the  claimants,  Ephraim  G.  Pearce  and  William 
Knight,  and  William  F.  Davidson  and  Peyton  S.  Davidson,  their 
stipulators,  the  sum  of  $13,190.40,  the  amount  reported  by  the 
master,  with  costs  of  suit.    Whereupon  Christopher  G.  Pearce, 
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William  Knight,  William  F.  Davidson,  and  Peyton  S.  David- 
son appealed  to  this  coart,  which  is  the  second  appeal  in  the 
case  now  under  consideration;  and  they  assign  for  error  the 
following  causes,  in  substance  and  effect :  1.  That  the  Circuit 
Court  erred  in  not  entering  a  final  decree  against  Henry  Lourey, 
as  owner  of  the  steamer,  and  his  stipulator  in  the  stipulation 
which  he  as  claimant  filed  for  the  value  of  the  steamer.  2. 
That  the  Circuit  Court  erred  in  entering  the  final  decree 
against  the  parties  therein  named  as  exhibited  in  the  record* 
8.  That  the  Circuit  Court  erred  in  entering  the  decree  against 
the  parties  named  in  the  decree,  because  their  stipulation  only 
bound  them  to  abide  and  answer  the  decree  of  the  District 
Court.  4.  That  the  Circuit  Court  erred  in  not  entering  a  final 
decree  against  the  claimants  of  the  barge.  5.  That  the  Circuit 
Court  erred  in  entering  a  final  decree  against  Ephraim  6. 
Pearce. 

Two  of  the  errors  assigned,  to  wit,  the  first  and  the  second, 
may  conveniently  be  considered  together,  as  they  involve  very 
largely  the  same  considerations. 

Notices  in  due  form  to  all  persons  claiming  to  own  the 
steamer  were  regularly  posted  by  the  marshal  at  the  same 
time  that  he  attached  the  steamer  under  the  monition  of  the 
District  Court ;  and  the  record  of  that  court  shows  that  Henry 
Lourey  appeared  in  the  same  court  as  claimant,  and  gave  a 
stipulation  with  surety  in  the  sum  of  $10,000,  conditioned  that 
the  claimant  should  abide  and  answer  the  decree  of  the  court 
where  the  stipulation  was  given.  Counsel  subsequently  ap- 
peared, and  on  his  motion  the  time  was  extended  to  file  an 
answer. 

Delay  ensued ;  and  on  the  2d  of  February  following,  Christo- 
pher G.  Pearce,  William  W.  Hanley,  and  William  Knight, 
owners  of  the  steamer,  &c.,  intervened  for  their  interest,  and 
filed  their  answer  and  claim.  Their  claim  was  limited  to  the 
steamer ;  but  the  Western  Union  Railroad  Company  intervened 
at  the  same  time  as  owners  of  the  barge,  and  joined  in  the  same 
answer  and  claim. 

Six  days  later,  it  was  ordered  by  the  court,  on  motion  of  the 
proctor  for  the  claimants,  that  the  stipulation  filed  at  that  time, 
in  the  sum  of  $16,00'o,  be  substituted  for  and  be  in  lieu  of  the 
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Btipulation  previously  filed,  and  that  the  one  previously  filed 
be  returned  to  the  surety  on  the  same. 

Suffice  it  to  say,  without  copying  the  instrument,  that  Ephraim 
G.  Pearce  and  William  Knight  are  therein  described  as  the 
claimants  of  the  steamer ;  and  William  P.  Davidson  and  Peyton 
S.  Davidson  bind  themselves,  their  heirs,  executors,  and  admin- 
istrators, in  the  sum  of  916,000,  unto  the  libellants,  that  they 
shall  abide  and  answer  the  decree  of  the  said  court  in  the  afore- 
said cause. 

Substituted  as  the  instrument  was  for  the  prior  one,  which 
was  given  as  a  stipulation  for  value,  it  unquestionably  became 
the  operative,  and  the  only  operative,  stipulation  for  value. 
Both  parties  concede  that  the  prior  stipulation  was  a  stipula- 
tion for  value,  and  that  it  was  all  the  security  the  libellants 
had  for  compensation  in  case  they  prevailed  in  the  suit.  Power 
to  change  one  stipulation  for  another,  where  the  parties  consent, 
is  clearly  vested  in  the  District  Court  in  such  a  case  ;  and,  inas- 
much as  the  substitution  was  made  in  this  case  on  motion  of 
the  proctor  of  the  claimants,  it  surely  does  not  lie  with  them 
to  interpose  any  such  objection,  certainly  not  at  this  stage  of 
the  litigation. 

Nor  is  it  necessary  to  inquire  whether  the  libellants  might 
or  might  not  have  objected  at  the  time,  as  it  is  clear  that  no 
such  objection  would  be  of  any  avail  in  an  appellate  court  if 
not  made  in  the  court  of  original  jurisdiction.  Through  their 
proctor,  the  present  claimants  moved  that  the  stipulation  in 
question  be  substituted  for  the  one  previously  filed ;  and  the 
court  made  the  order  in  pursuance  of  the  motion  of  their  proc- 
tor, and  it  was  in  accordance  with  the  same  motion  that  the 
prior  stipulation  was  surrendered  to  the  surety  who  gave  it ; 
and,  if  the  theory  of  the  claimants  must  prevail,  the  libellants 
are  without  any  security  whatever,  as  the  vessel  was  discharged 
from  attachment  when  the  first  stipulation  for  value  was  filed. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  the 
first  and  second  assignments  of  error  must  be  overruled. 

2.  Nor  is  there  any  greater  merit  in  the  third  assignment  of 
error,  which  assumes  that  the  stipulation  became  inoperative 
when  the  case  was  appealed  to  the  Circuit  Court.  Instead  of 
that,  the  rule  is  universal  that  an  appeal  from  the  District 
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Court  to  the  Circuit  Court  carries  up  the  whole  fund,  which  in 

this  case  consisted  only  of  the  stipulation  for  yalue  and  the 

appeal  bond,  as  the  record  does  not  show  that  any  stipulation  .  ^ 

for  costs  was  given  in  the  District  Court.     Where  the  appeal 

is  from  the  Circuit  Court  to  this  court,  the  fund  remains  in  the 

custody  of  the  Circuit  Court ;  but  the  mandate  of  the  Supreme 

Court  is  sent  down,  and  there  operates  upon  the  fund  sent  up 

from  the  District  Court,  just  the  same  as  if  the  execution  had 

been  issued  there  without  any  appeal  to  this  court,  which  is 

sufficient  to  show  that  the  third  assignment  of  error  cannot  be 

sustained. 

3.  Service  was  not  made  upon  the  barge,  and,  of  course,  there 
could  not  be  any  final  decree  against  her  owners,  which  is  all 
that  need  be  said  in  response  to  the  fourth  assignment  of  error. 

4.  Other  defences  failing,  it  is  insisted  that  the  court  erred 
in  entering  a  decree  against  Ephraim  G.  Pearce,  which  it  is 
understood  means  that  the  decree  should  have  been  against  the 
appellant,  Christopher  G.  Pearce,  and  not  against  the  person 
who  signed  the  stipulation.  During  the  argument,  it  seemed 
to  be  conceded  that  there  is  no  such  person  as  Ephraim  G. 
Pearce ;  that  it  is  merely  a  mistake  as  to  the  Christian  name, 
made  by  the  attorney  who  affixed  the  appellant's  name  to  the 
stipulation ;  and,  if  so,  it  is  quite  too  late  for  the  party  to  inter- 
pose that  objection  on  a  second  appeal  in  this  court,  in  a  case 
where  no  excuse  is  shown  for  not  having  taken  steps  to  have 
the  correction  made  in  the  court  where  his  attorney  made  it. 
Nothing  of  the  kind  was  suggested  when  the  cause  was  here 
before,  and  nothing  appears  to  warrant  the  conclusion  that  the 

attention  of  the  District  or  Circuit  Court  was  called  to  it  before 

I 

the  first  appeal.  I 

Deeree  affirmed*  \ 


) 


Oct.  1877.]  Casey  v.  Cavaboc.  467 


Casey  v.  Cayaboo. 

1.  PoflseMion  Is  of  the  essence  of  a  pledge ;  and,  without  it»  no  priTilege  can 

exist  as  against  third  persons. 

2.  This  doctrine  is  in  accordance  with  both  the  common  and  the  ciyil  law,  the 

Code  Napoleon  (art.  2076),  and  the  Ciyil  Code  of  Louisiana  (art.  8162). 

8.  The  tiling  pledged  may  be  in  the  temporary  possession  of  the  pledgor  as 
special  bailee,  without  defeating  the  legal  possession  of  the  pledgee ;  but 
where  it  has  never  been  out  of  the  pledgor's  actual  possession,  and  has 
always  been  subject  to  his  disposal  by  way  of  collection,  sale,  substitution, 
or  exchange,  no  pledge  or  privilege  exists  as  against  third  persons. 

4.  Though  in  such  a  case  the  pledgee,  by  a  real  action  against  the  pledgor  or 
his  heirs,  may,  under  the  law  of  Louisiana,  recover  possession  of  the  tiling, 
he  cannot  sustain  a  privilege  thereon  as  against  creditors,  or  against  a  bank 
receiver,  or  an  assignee  in  bankruptcy,  who  represents  them. 

6.  Equity  will  not  regard  a  thing  as  done  wliich  has  not  been  done,  when  it 
would  injure  third  parties  who  have  sustained  detriment  and  acquired  rights 
by  what  has  been  done. 

&  Where  it  was  agreed  that  a  bank  should  deposit  bills  and  notes  with  its  presi- 
dent and  his  partner,  by  way  of  pledge  to  secure  a  loan  made  by  a  third 
party,  and  the  president  delivers  tlicm  back  to  the  bank  officers  for  collec- 
tion, with  power  to  substitute  other  Becurities  therefor,  it  is  not  such  a 
delivery  and  possession  as  is  necessary  to  create  a  privilege  by  the  law  of 
Louisiana. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  National  New  Orleans  Banking  Association,  an  organiza- 
tion formed  under  the  National  Banking  Act  of  1864,  failed  and 
suspended  payment  on  the  4th  of  October,  1873,  and  on  the  27th 
of  that  month  was  placed  in  the  hands  of  a  receiver,  under  the 
fiftieth  section  of  the  act.  At  or  about  the  time  of  the  failure, 
Charles  Cavaroc,  the  president  of  the  bank,  took  therefrom 
certain  bills  and  notes  to  the  amount  of  $325,011.26,  and  deliv 
«red  the  same  to  his  firm  of  C.  Cayaroc  &  Son,  who  claimed  to 
hold  them  as  agents  for  the  Soci^t^  de  Credit  Mobilier  of  Paris, 
by  way  of  pledge  to  secure  said  society  for  certain  acceptances 
of  bills  drawn  by  the  bank  in  July  preyious.  The  bill  in  this 
-case  was  filed  by  the  receiver  to  recover  possession  of  said  secu- 
rities, alleging  that  they  were  delivered  by  the  bank  to  Cavaroo 
■&  Son,  in  contemplation  of  the  insolvency  of  the  bank,  not  by 
way  of  pledge,  but  with  a  view  to  give  a  preference  to  Cavaroo 
•&  Son  and  the  Credit  Mobilier  over  other  creditors  of  the  bank. 
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contrary  to  the  provisions  of  the  fifty-second  section  of  the  bank* 
ing  act.  The  defendants,  Cavaroc  &  Son  and  the  Credit  Mo- 
bilier,  by  their  several  answers,  deny  that  the  securities  were 
delivered  by  way  of  preference  in  contemplation  of  the  insolvency 
of  the  bank,  and  insist  that  they  were  actually  pledged  to  the 
society  by  virtue  of  a  distinct  agreement,  as  a  consideration  and 
security  for  the  acceptance  by  it  of  bills  drawn  by  the  bank  to 
the  amount  of  one  million  francs ;  which  bills  were  drawn  in 
pursuance  of  said  agreement,  and  were  negotiated  by  the  bank 
for  over  $218,000,  and  were  duly  accepted  by  the  society  upon 
the  faith  of  the  pledged  securities.  The  answers  aver  that  at 
the  time  of  this  transaction  the  bank  was  in  good  credit  and 
standing. 

The  parties  having  gone  into  proofs,  the  following  facts  were 
shown :  — 

From  May,  1873,  until  the  time  of  its  failure  the  bank  was 
in  a  weak  financial  condition,  and  constantly  becoming  weaker. 
The  cashier  testified  that  on  the  81st  of  May  it  had  hardly 
any  funds  to  meet  current  checks,  whilst  the  amount  due  to 
depositors  was  $680,775.  A  deposit  of  $25,000  was  oppor- 
tunely made  by  a  customer  on  that  day ;  but  the  president, 
Cavaroc,  was  so  apprehensive  of  immediate  suspension,  that  he 
refused  to  let  it  be  used,  telling  the  paying  teller  that  if  any 
thing  should  happen,  he  did  not  want  the  depositor  to  lose  this 
money.  By  getting  temporary  relief  from  the  other  banks  of 
the  city,  and  from  the  New  Orleans  Insurance  Association,  and 
other  large  loans,  it  kept  its  doors  open  until  the  4th  of  Octo- 
ber, though,  in  connection  with  most  of  the  other  banks  of 
New  Orleans,  it  ceased,  from  and  after  the  24th  of  September, 
to  pay  cash,  except  for  very  small  amounts,  paying  only  in 
clearing-house  certificates,  which  it  obtained  by  depositing 
collaterals  with  the  trustees  of  the  clearing-house.  Although 
it  held  notes  and  bills  receivable  amounting  to  about  a  million 
of  dollars,  a  large  portion  of  these  were  comparatively  worth- 
less, being  either  protested  or  renewed  at  maturity,  and  the 
makers  constantly  failing ;  and  all  of  them,  of  any  value,  being 
pledged,  or  agreed  to  be  pledged,  for  its  various  loans.  Al* 
though  this  condition  of  the  bank  was  not  generally  known, 
and  presumably  unknown  to  the  Credit  Mobilier,  yet  suspicion 
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of  its  solvency  began  to  be  entertained  by  many  of  the  business 
men  of  New  Orleans  as  early  as  June  or  July,  and  its  stock 
became  almost  totally  unsalable  in  the  market. 

In  the  early  part  of  July,  1873,  Charles  Cavaroc,  Jr.,  a 
member  of  the  New  Orleans  firm  of  C.  Cavaroc  &  Son,  being 
in  Paris  on  behalf  of  the  New  Orleans  National  Banking 
Association,  entered  into  negotiation  with  the  Credit  Mobilier 
for  procuring  the  acceptance  of  the  latter  for  the  accommoda- 
tion of  the  bank ;  and,  on  the  11th  and  12th  of  July,  the  said 
negotiation  was  concluded  in  the  form  of  a  letter  addi-essed  by 
Cavaroc  to  the  society,  and  of  an  answer  thereto  by  the  latter. 
The  following  are  the  material  parts  of  this  correspondence. 
Cavaroc,  in  his  letter  dated  July  11,  1873,  says:  — 

**  The  verbal  agreements  entered  into  between  us  relative  to  this 
operation  can,  we  think,  be  thus  resumed :  — 

"*In  order  to  benefit  by  the  difference  in  the  rates  of  exchange 
between  the  summer  months  and  end  of  the  year,  time  when  the 
large  shipments  commence,  the  Society  of  the  Credit  Mobilier 
authorizes  the  New  Orleans  National  Banking  Association  to  draw 
upon  it,  and  binds  itself  to  accept  these  drafts  at  ninety  days,  up  to 
1,000,000  franca. 

^  *'  The  drafts  made  under  these  conditions  shall  be  renewable  under 
the  snme  conditions,  but  it  is  expressly  specified  that,  ten  days  before 
maturity,  the  Society  of  the  Credit  Mobilier  shall  be  covered  by  Mr. 
Cavaroc,  president,  to  the  amount  of  the  payments  to  be  made. 

**  *  The  funds  realized  from  these  emissions  shall  be  used  by  the 
bank  against  guaranties  and  securities  of  the  first  class,  which  shall 
be  deposited  by  the  bank  with  the  firm  of  Messrs.  Cavaroc  &  Son, 
which  shall  be  the  depository  thereof,  and  advise  the  Credit  Mo- 
bilier of  such  deposit. 

^^The  bank  shall  guarantee  the  investment  of  these  sums,  and 
the  interest  shall  be  carried  to  the  credit  of  the  joint  account,  at 
the  rate  of  seven  per  cent  per  annum. 

^'This  account  shall  in  no  manner  allow  any  commission  or 
privileged  charge  on  either  side,  —  there  shall  figure  only  brokeis 
age,  stamps,  and  divers  charges,  really  and  honestly  incurred  by 
either  side. 

***  The  aoconnta  shall  be  stated  at  the  closing  of  each  operation. 

^*  Profit  and  loss  shall  be  equally  divided  between  the  Credit 
Mobilier  and  the  New  Orleans  National  Banking  Association*"' 


470  Casey  v,  Cavaroc.  [Sup.  Ot 

The  answer  of  the  society,  dated  on  the  12th  of  July,  187S, 
repeats  this  contract,  and  accepts  its  terms. 

Daring  the  negotiation,  on  the  11th  of  July,  Cavaroc  and 
the  Credit  Mobilier,  respectively,  despatched  the  following 
successive  telegrams  to  the  bank  in  New  Orleans :  — 

1.  '*  Bank  exchange  one  million,  ninety  days'  sight,  Soci^t6  de 
Credit  Mobilier,  giving  best  securities  deposited  with  house. 

(Signed)  "  Cavaboo.'* 

2.  ^  Defer  drawing,  the  agreement  is  not  yet  completed. 

(Signed)  ^^Cbsdit  Mobiubil'* 

8.  *<Draw  bank  one  million,  ninety  days'  sight,  Credit  Mobilier 
accepting  our  guarantee. 

(Signed)  **  Cavaboo.'* 

In  pursuance  of  these  advices,  on  the  12th  of  July  the  bank 
drew  its  bills  on  the  Credit  Mobilier  to  the  aggregate  amount 
of  one  million  francs,  and  negotiated  them  through  Schuchardt 
&  Co.,  of  New  York,  realizing  therefrom  $218,454.34.  The 
bills  were  accepted  by  the  society  in  due  course,  and  were 
afterwards  paid  by  it,  no  funds  being  provided  by  the  bank  for 
that  purpose. 

The  answers  allege  that  in  this  transaction  Cavaroc  &  Son 
^cted  as  the  agents  of  both  parties.  The  answers  further  allege 
that  the  securities  in  question  were  delivered  by  the  bank  to 
Cavaroc  &  Son,  for  the  Credit  Mobilier,  in  pursuance  of  the 
agreement ;  that  a  portion  thereof,  to  the  nominal  amount  of 
$220,021.41,  a  list  of  which  is  contained  in  a  schedule  annexed  to 
the  answer  of  the  society,  marked  "  Exhibit  B,"  were  delivered 
on  the  day  the  drafts  were  drawn,  to  wit,  July  12,  1878;  and 
that  these  not  being  deemed  suflBcient,  another  deposit,  repre- 
senting about  $100,000,  was  made  a  few  days  afterwards ;  that 
some  portion  of  these  securities  coming  to  maturity  and  being 
paid,  Cavaroc  &  Son  allowed  the  bank  to  receive  the  cash  paid 
thereon,  upon  other  securities  being  given  equal  thereto,  in  lieu 
thereof. 

It  was  proved  that  the  securities  were  delivered,  or  pre- 
tended to  be  delivered,  as  stated ;  but  the  evidence  as  to  the 
time  and  manner  of  the  delivery,  and  the  manner  in  which 
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the  securities  were  afterwards  treated,  presented  serious  ques- 
tions for  the  consideration  of  the  court.  It  was  evident  that 
the  identical  securities  specified  in  '*  Exhibit  B  "  could  not 
have  been  delivered  as  early  as  the  12th  of  July,  because  they 
were  dated  and  discounted  after  that  day,  and  "  Exhibit  B  '* 
itself  was  not  made  out  until  the  nineteenth  day  of  August. 
There  was  some  evidence  that  securities  to  the  amount  of 
this  schedule  had  been  delivered  to  Cavaroc  &  Son  at  or 
soon  after  the  twelfth  day  of  July,  and  that  those  named  in 
the  exhibit  had  been  substituted  for  them  as  they  severally 
became  due,  and  were  renewed,  or  paid,  as  stated  in  the  an- 
swer. The  other  securities,  amounting  to  about  $100,000, 
could  not  have  been  added  until  after  Aug.  19,  when  *^  Exhibit 
B  "  was  made  out,  or  they  would  have  been  included  therein. 
This  list,  contained  in  ^*  Exhibit  B,"  was  made  out  for  the 
purpose  of  being  transmitted  to  the  Credit  Mobilier.  A 
letter  from  C.  Cavaroc  &  Son  to  the  society,  bearing  date 
Aug.  19,  1873,  was  exhibited  in  evidence,  with  which,  as 
Cavaroc,  Sen.,  testified,  a  copy  of  the  list  "  Exhibit  B  ** 
was  forwarded  to  the  society.  It  contained  the  following 
passage: — 

'^If  we  have  not  sent  you,  at  first,  the  memorandum  of  the 
valuables  we  have  received  from  the  bank,  to  guarantee  our  house 
and  yourselves,  it  is  because  the  subsequent  despatch  of  our  son 
gave  us  to  understand  that  the  operation  was  made  under  our 
guaranty,  and  we  had  ourselves  taken  these  valuables.  But  we 
think  it  more  just  that  we  should  not  only  transfer  you  this  deposit, 
but  that  we  should  give  you  the  details  of  these  notes,  which  are  all 
of  the  first  class. 

'^  As  soon  as  certain  of  them  will  mature,  we  will  take  care  to 
replace  them  by  others,  and  will  advise  you." 

A  letter  from  the  society  to  the  bank,  dated  Sept.  6,  acknowl- 
edges the  receipt  of  this  letter  of  Cavaroo  &  Son,  in  the  fol- 
lowing terms :  — 

*<  By  their  letter  of  the  19th  of  the  same  month,  Messrs.  Cavaroo 
A  Son,  of  your  city,  have  sent  us  the  memoranda  of  the  valuables 
which  yon  deposited  with  them  to  secure  your  drafts  on  us.  Said 
valuables  amount  together  to  $220,021.41,  which  is  well." 
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Precisely  when  the  additional  $100,000  of  securities  wece 
added  to  the  first  lot  does  not  appear ;  but  Charles  Ca¥aroc, 
the  president  of  the  bank,  testified  that  it  was  a  few  days  af tec 
the  delivery  of  the  latter. 

But  a  more  serious  question  related  to  the  manner  in  which 
the  securities  were  delivered  and  disposed  of.  The  evidence 
on  this  point  was  to  the  following  effect:  Charles  Cavaroc, 
Sen.,  the  president  of  the  bank,  acting  as  agent  of  both  par- 
ties, directed  the  discount  clerk  of  the  bank,  who  had  charge 
of  its  portfolio  of  notes  and  bills  discounted,  to  select  the  securi- 
ties for  the  Credit  Mobilier.  They  were  selected  accordingly 
to  the  amount  of  $220,021.41,  and  placed  in  an  envelope  by 
themselves,  and  handed  to  Mr.  Cavaroc,  for  Cavaroc  &  Son. 
He  handed  them  to  the  cashier  of  the  bank  for  safe-keeping. 
But,  as  some  of  the  securities  soon  matured,  they  had  to  be 
taken  out  of  the  envelope  for  collection ;  and  Cavaroc  had 
them  collected,  or  renewed,  in  the  usual  manner  by  the  dis- 
count clerk.  The  trouble  of  going  to  the  cashier  whenever  a 
note  became  due,  to  get  it  out  of  the  envelope,  after  a  few  days 
induced  a  change,  and  the  securities  were  handed  back  to  the 
discount  clerk,  in  the  envelope,  in  order  that  he  might  more 
conveniently  attend  to  their  collection  and  renewal.  When 
any  of  them  were  paid,  the  money  was  taken  and  used  by  the 
bank,  and  other  notes  were  substituted  in  their  place.  When 
renewed,  the  new  note  took  the  place  of  the  old.  On  one 
occasion,  quite  a  large  amount  of  the  notes  was  exchanged  for 
others,  because  more  available  in  some  other  transaction  of  the 
bank.  The  entire  lot,  however,  subject  to  this  exchange  of 
individual  securities,  appears  to  have  been  kept  in  the  envelope 
by  itself.  In  this  manner  the  notes  were  kept  in  the  bank 
until  its  failure  on  the  4th  of  October,  when  Mr.  Cavaroc  took 
possession  of  the  package,  and  thereafter  it  was  kept  in  the 
o£Qce  of  his  firm.  At  the  same  time,  the  indorsement  of  the 
bank  was  placed  on  the  several  securities,  which  had  not  been 
done  before.  Lists  of  the  securities  contained  in  the  envelope 
had  been  made  out  from  time  to  time,  —  the  last  being  made 
on  the  4th  of  October,  when  they  were  finally  removed  from 
the  bank.  A  copy  of  this  list  is  annexed  to  the  Credit  Mo* 
bilier's  answer  as  **  Exhibit  C." 
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No  entry  was  made  on  the  books  of  the  bank  of  this  tranaaco 
tion  with  the  Credit  Mobilier,  except  that  the  bills  drawn  on 
it  were  duly  entered  amongst  biils  payable;  and  the  Credit 
Mobilier  was  credited  with  the  amount,  which  was  put  down 
amongst  the  liabilities  of  the  bank,  and  so  appeared  in  all  the 
monthly  statements,  beginning  with  the  1st  of  August.  The 
pledge  of  securities  was  not  noticed.  These  all  remained  on 
tlie  portfolio  of  bills  discounted,  as  before,  and  their  amount 
continued  to  be  represented  in  the  daily  and  monthly  state- 
ments, without  any  note  or  memorandum  to  show  that  they 
had  been  pledged.  So  far  as  the  public,  and  those  with  whom 
the  bank  dealt,  could  perceive,  the  bank  continued  to  have 
possession  and  control  of  all  the  securities  in  its  own  right,  and 
they  all  appeared  to  be  equally  liable  with  the  other  assets  to 
the  claims  of  all  the  creditors. 

The  Circuit  Court  rendered  a  decree  dismissing  the  bill  of 
complaint,  and  from  that  decree  the  receiver  appealed. 

Mr.  Thomas  Allen  Clarke  in  support  of  the  decree. 

1.  The  pledge  is  valid,  and,  being  of  negotiable  paper,  no 
other  formality  than  delivery  is  required.  Act  of  La.,  1852, 
p.  15,  sect.  1 ;  re-enacted  1855,  p.  348;  Rev.  Civil  Code,  3158; 
Rev.  Stat.,  sect.  2905.  The  effect  of  revisory  legislation .  is 
stated  with  clearness  in  State  v.  Holmes^  11  La.  Ann.  439, 
State  V.  Brewer,  22  id.  273,  and  State  v.  McCoH,  23  id.  326. 

From  these  decisions,  it  follows  that  the  provisions  of  the 
Revised  Statutes  of  1870  retained  in  force  sect.  2905,  in  refer- 
ence to  the  limitation  of  formalities  in  pledges  of  negotiable 
instruments,  notwithstanding  the  Revised  Code  of  the  same 
year  contained  the  provisions  of  the  old  code  alongside  of  the 
amendment  of  1852.  One  article  of  the  Code  requires  cer- 
tain formalities,  3160 ;  the  other  article,  3158,  dispenses  with 
them,  and  the  Revised  Code  contains  the  dispensing  article. 
So  neither  an  act  before  a  notary,  nor  an  indorsement  by  the 
pledgor,  is  required  to  constitute  a  valid  pledge. 

2.  Informalities  in  a  pledge  cannot  enable  the  pledgor  to  im- 
peach it,  Partee^  Syndic,  v.  Coming,  9  La.  Ann.  639 ;  Brother 
y»  Savly  11  id.  225 ;  although  they  may  be  required  as  against 
third  persons,  Matthews  v.  Rutherford^  7  id.  225. 

8.  The  syndic,  receiver,  or  assignee  of  a  debtor  has  no 
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greater  authority  than  the  debtor,  except  as  the  statute  pro- 
yides.    Partee^  Syndic^  v.  Coming^  9  La,  Ann.  689 ;  Oibson  v. 

Warden,  14  WaU.  244 ;  Cook  v.  2WZw,  18  id.  382;  Mitford  v. 
Mitford,  9  Ves.  Jr.  86. 

Assignees  in  bankraptcy  are  subject  to  the  same  equities 
affecting  the  bankrupt's  rights  which  could  have  been  enforced 
against  him.  Orant  v.  Mills,  2  Yes.  &  Bea.  308 ;  Ex  parte 
Hanson,  12  Ves.  349  ;  Turner  t.  Harvey,  Jacob,  174 ;  Campbell 
V.  Slidell,  5  La.  Ann.  274;  Oibson  v.  Warden,  14  Wall.  244; 

Yeatman  v.  Savings  Institution,  95  U.  S.  764. 

4.  It  is  lawful  to  constitute  the  pledgor  an  agent  to  collect 
the  negotiable  instruments  pledged,  and  to  replace  those  col- 
lected by  others,  or  to  change  the  securities.  Clark,  Assignee, 
V.  Iselin,  21  Wall.  860 ;   White  v.  PlaU,  5  Den.  (N.  Y.)  269. 

5.  Sect.  52  of  the  statutes  of  1864  measures  the  power 
of  setting  aside  transfers,  &c.,  at  the  instance  of  a  receiver. 
This  case  has  none  of  the  elements  prescribed.  The  interdic- 
tion of  that  section  has  the  same  purpose  as  that  of  sect.  36 
of  the  Bankrupt  Act,  and  operates  on  sales  or  pledges  or 
transfers  for  a  fraudulent  object,  not  on  those  with  an  honest 
purpose. 

Two  things  must  concur  to  bring  the  transaction  within  the 
inhibitions  of  the  law :  the  fraudulent  design  of  the  bankrupt, 
and  the  knowledge  of  it  upon  the  part  of  the  transferee. 
Tiffany  v.  Lucas,  15  Wall.  410 ;  Wager  v.  Hall,  16  id.  684 ; 
Wilson  V.  City  Bank,  17  id.  478;  Cook  v.  Tidlis,  18  id.  832; 
Mays  V.  Fritton,  20  id.  414. 

Advances  may  be  made  in  good  faith  to  a  debtor  to  carry  on 
his  business,  no  matter  what  his  condition  may  be,  and  the 
party  making  these  advances  can  lawfully  take  securities  at 
the  time  for  their  repayment.  Tiffany  v.  Boatman^s  Institu- 
tion, 18  Wall.  376;  Mays  v.  FrUton,  20  id.  414;  Glark  v.  helin, 

21  id.  360 ;   Watson  v.  Taylor,  id.  378 ;  Burnhisel  v.  Firman, 

22  id.  170 ;  Sawyer  v.  Turpin,  ^c,  91  U.  S.  114 ;  Jerome  v. 
McCarter,  94  id.  734. 

6.  The  fact  that  the  senior  member  of  the  firm  of  Cavaroe 
&  Son  was  president  of  the  bank  is  immaterial,  for  he  acted 
as  stakeholder  in  his  individual  capacity.  The  contract  was 
between  the  Credit  Mobilier  and  the  bank.     In  holding  the 
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pledge,  the  Cavarocs,  like  all  stakeholders,  were  agents  of  both 
parties.  There  was  no  inconsistency  in  this  position  arising 
from  the  fact  that  one  of  the  partners  was  president  of  the 
bank.  He  did  not  stand  as  contracting  on  both  sides.  He 
said  to  the  bank  and  to  the  Credit  Mobilier,  distinct  persons 
from  himself,  I  will  hold  these  stakes. '  He  made  the  contract 
not  with  himself,  but  with  two  other  parties. 

7.  The  conti-act  was  made  with  the  authority  of  the  corpora- 
tion, through  its  board  of  directors ;  and  the  institution,  having 
received  the  benefit  of  the  loan,  cannot  avoid  its  liability  by 
denying  the  authority  of  those  who  contracted  in  its  behalf. 
Ottawa  Plank  Road  v.  Murry^  19  111.  886 ;  Btssell  v.  Michigayi 
Southern  ^  Northern  Indiana  Railroad  Co.^  22  N.  Y.  268 ;  Townr 
ship  of  Pine  Grove  v.  !McoU,  19  Wall.  666 ;  Bank  of  the 
United  States  v.  Dandridge^  12  Wheat.  64 ;  Bezou  v.  Pike^  28 
La.  Ann.  788. 

8.  The  contract  was  within  the  ordinary  action  of  banks  and 
bankers,  and  not  in  contravention  of  the  policy  or  the  provisions 
of  the  banking  act. 

Mr.  J.  2).  Rouse  and  Mr*  Charles  Case,  contra. 

Mb.  Justice  Bbadlet,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  substance  of  the  agreement  in  this  case,  so  far  as  neces- 
sary to  be  considered,  was,  that  the  Credit  Mobilier  should 
accept  the  drafts  of  the  banking  association  to  the  amount  of 
a  million  of  francs  at  ninety  days,  the  bank  agreeing  to  furnish 
funds  to  pay  the  drafts  at  maturity,  with  the  privilege  of  a 
renewal ;  and  it  was  stipulated  that  this  obligation  of  the  bank 
should  be  guaranteed  by  Cavaroc  &  Co.,  and  by  a  deposit  with 
them,  for  the  use  of  the  Credit  Mobilier,  of  first-class  securities, 
of  which  deposit  the  latter  was  to  be  advised. 

This  arrangement  was  immediately  telegraphed  to  New 
Orleans,  and  the  drafts  were  drawn  on  the  12th  of  July ;  but 
the  weight  of  the  evidence  is,  that  none  of  the  collateral  securi 
ties  were  delivered  until  the  19th  of  August,  —  which  might 
raise  a  question  whether  the  accommodation  acceptances  of  the 
Credit  Mobilier  could  be  considered  as  a  contemporary  consid- 
eration therefor;  or,  if  not,  whether  the  bank  was  at  that  time. 
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in  the  apprehension  of  CaTaroc  (the  common  agent),  in  a  con- 
dition of  solvency  and  good  credit,  —  as  to  which  an  affirmative 
answer  could  not  well  be  given,  since  the  proof  is  quite  clear 
that  the  bank  was  then  struggling  with  serious  financial  diffi- 
culties, from  which  it  never  recovered. 

Waiving  this  question,  however,  for  the  present,  we  will  pro- 
ceed to  examine  whether,  supposing  that  no  objection  arises 
from  the  time  when  this  transaction  took  place,  it  amounted  to 
such  a  transfer  or  pledge  of  the  securities  in  question  as  to 
entitle  the  Credit  Mobilier  to  a  preference  upon  them  over  the 
other  creditors  of  the  bank  at  the  time  of  its  failure.  Was 
there  such  a  delivery  and  retention  of  possession  of  the  col- 
lateral securities  as  to  constitute  a  valid  pledge  by  the  law 
of  Louisiana?  Clearly  they  were  never  out  of  the  posses- 
sion of  the  officers  of  the  bank,  and  were  never  out  of  the 
bank  for  a  single  moment,  but  were  always  subject  to  its  dis- 
posal in  any  manner  whatever,  whether  by  collection,  renewal, 
substitution,  or  exchange;  and  collections,  when  made,  were 
made  for  the  benefit  of  the  bank,  and  not  that  of  the  Credit 
Mobilier. 

Tlie  cjise  has  some  features  in  common  with,  though  differing 
in  others  from,  that  of  Clarke  v.  Iselin  (21  Wall.  360),  in  which 
this  court  held  that  collateral  securities  transferred  by  the  bor- 
rower to  the  lender  at  the  time  of  the  loan  were  not  divested 
out  of  the  latter  by  the  mere  fact  of  his  depositing  them  with 
the  borrower  for  collection.  The  court  say :  "  Obviously  this 
deposit  in  no  degree  affected  the  title  of  the  defendants  to  the 
notes.  It  merely  facilitated  collections."  The  court  then  cited 
White  V.  Flatt,  a  New  York  case  in  6  Denio,  269,  in  which  it 
was  said :  "  Where  promissory  notes  are  pledged  by  a  debtor  to 
secure  a  debt,  the  pledgee  acquires  a  special  property  in  them. 
That  property  is  not  lost  by  their  being  redelivered  to  the 
pledgor  to  enable  him  to  collect  them,  the  principal  debt  being 
still  unpaid.  Money  which  he  may  collect  upon  them  is  the 
specific  property  of  the  creditor.  It  is  deemed  collected  by  the 
debtor  in  a  fiduciary  capacity." 

The  case  of  Clarke  v.  Iselin^  being  a  New  York  case,  and 
governed  by  New  York  law,  or  the  common  law  as  understood 
in  New  York,  the  authority  cited  was  necessarily  of  great 
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weight,  if  not  controlling.  When,  as  in  that  case,  the  title  has 
been  transferred  to  the  creditor,  and  the  collections  are  made 
for  his  benefit,  the  pledgor  merely  acting  as  his  servant  or  agent 
in  making  them,  the  character  of  the  security  is  not  affected  at 
the  common  law  by  the  debtor  having  actual  possession  of  the 
collaterals,  there  being  no  fraud  in  the  transaction.  In  such 
case,  they  are  held  by  the  creditor  by  way  of  mortgage  as  well 
as  pledge ;  and  a  mortgage  is  valid  notwithstanding  the  mort- 
gagor has  the  possession.  The  difference  ordinarily  recc^ized 
between  a  mortgage  and  a  pledge  is,  that  title  is  transferred  by 
the  former,  and  possession  by  the  latter.  Indeed,  possession 
may  be  considered  as  of  the  very  essence  of  a  pledge  (Pothier, 
Nantissement,  8);  and  if  possession  be  once  given  up,  the 
pledge,  as  such,  is  extinguished.  The  possession  need  not  be 
actual :  it  may  be  constructive ;  as  where  the  key  of  a  ware- 
house containing  the  goods  pledged  is  delivered,  or  a  bill  of 
lading  is  assigned.  In  such  case,  the  act  done  will  be  considered 
as  a  token,  standing  for  actual  delivery  of  the  goods.  It  puts 
the  property  under  the  power  and  control  of  the  creditor.  In 
some  cases,  such  constructive  delivery  cannot  be  effected  with- 
out doing  what  amounts  to  a  transfer  of  the  property  also.  The 
assignment  of  a  bill  of  lading  is  of  that  kind.  Such  an  assign- 
ment is  necessary,  where  a  pledge  is  proposed,  in  order  to  give 
the  constructive  possession  required  to  constitute  a  pledge;  and 
yet  it  formally  transfei-s  the  title  also.  In  such  a  case,  there  is 
a  union  of  two  distinct  forms  of  security,  —  that  of  mortgage 
and  that  of  pledge ;  mortgage  by  virtue  of  the  title,  and  pledge 
by  virtue  of  the  possession. 

This  advantage  exists  when  notes  and  bills  are  transferred 
to  a  creditor  by  way  of  collateral  security.  His  possession  of 
them  gives  them  the  character  of  a  pledge.  Their  indorse- 
ment if  payable  to  order,  or  their  delivery  if  payable  to  bearer, 
gives  him  the  title  also,  which  is  something  more  than  a  pledge. 
This  double  title  existed  in  White  v.  Piatt  and  in  Clarke  v.  Isdin. 
Hence  the  actual  possession  of  the  securities  by  the  creditor  was 
a  matter  of  less  importance  in  those  cases. 

Whether  constructive  possession  in  the  creditor  can  be 
affirmed,  where  an  article  to  which  his  only  title  is  that  of 
pledge  is   actually  re-delivered  to  the  debtor,  with  general 
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authority  to  dispose  of  it  and  substitute  another  article  of 
equal  value  in  its  place,  is  the  question  which  we  have  to  meet 
in  this  case.  Such  a  redelivery  for  a  mere  temporary  purpose, 
as  for  shoeing  a  horse  which  has  been  pledged  and  is  owned  by 
the  farrier,  or  for  repairing  a  carriage  which  has  been  pledged 
and  is  owned  by  the  carriage-maker,  does  not  amount  to  an 
interruption  of  the  pledgee's  possession.  The  owner  is  but  a 
mere  special  bailee  for  the  creditor.  So,  when  the  debtor  is 
employed  in  the  creditor's  service,  his  temporary  use  of  the 
pledged  article  in  the  creditor's  business  does  not  effect  a  res- 
toration of  the  possession  to  the  debtor.  This  is  in  accordance 
both  with  the  common  and  the  civil  law.  Reeves  v.  Capper 
(5  Bing.  N.  C.  136)  was  a  case  of  this  kind.  A  searcaptain 
pledged  his  chronometer  for  a  debt.  He  was  afterwards  em- 
ployed by  the  pledgee  as  master  of  one  of  his  ships,  and  the 
chronometer  was  placed  in  his  charge,  to  be  used  on  the  voyage. 
It  was  held  that  the  possession  of  the  pledgee  was  not  lost.  He 
recovered  the  chronometer  against  a  person  to  whom  the  master 
pledged  it  a  second  time. 

In  Hay9  v.  Riddle  (1  Sandf.  (N.  Y.)  248),  the  plaintiff  deliv- 
ered to  the  defendant,  at  his  request,  a  convertible  bond  of  the 
New  York  and  Erie  Railroad  Company  (which  had  been  pledged 
by  the  latter  to  the  former),  in  order  to  get  it  exchanged  for 
stock  of  the  same  company,  which  stock  was  to  be  returned 
and  substituted  for  the  bond  in  pledge.  The  defendant  never 
returned  either  the  bond  or  the  stock.  The  plaintiff  brought 
an  action  of  trover  against  him  for  the  bond,  and  recovered  its 
value,  being  less  than  the  debt  for  which  it  was  pledged.  It 
being  objected  that  by  delivering  back  the  bond  to  the  pledgor 
the  plaintiff  had  lost  his  special  property  in  it  as  pledgee,  the 
court  said :  "  At  common  law,  as  a  general  rule,  the  positive 
delivery  back  of  the  possession  of  the  thing,  with  the  consent  of 
the  pledgee,  terminates  his  title.  2  Pick.  607  ;  15  Mass.  889. 
If  the  thing,  however,  is  delivered  back  to  the  owner  for  a 
temporary  purpose  only,  and  it  is  agreed  to  be  redelivered  by 
him,  the  pledgee  may  recover  it  against  the  owner,  if  he  refuse 
to  restore  it  to  the  pledgee,  after  the  purpose  is  fulfilled. 
2  Taunt.  266 ;  Story  on  Bailm.,  sect.  299.  So,  if  it  be  deliv- 
ered  back  to  the  owner  in  a  new  character ;  as,  for  example,  aa 
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a  special  bailee  or  agent.  In  such  case,  the  pledgee  will  still  be 
entitled  to  the  pledge,  not  only  as  against  the  owner,  but  also 
as  against  third  persons.     14  Pick.  497." 

In  Macomher  v.  Parker  (14  Pick,  (Mass.)  497),  referred  to 
in  the  last  case,  the  proprietors  of  a  brickyard  contracted  it 
out  on  shares  to  a  brickmaker,  agreeing  to  advance  the  money 
requisite  to  carry  on  the  manufacture  of  bricks,  and,  after  being 
repaid  their  advances,  to  divide  the  profits  with  the  latter.  It 
was  agreed  that  the  bricks,  as  fast  as  made,  should  be  pledged 
to  the  owners  of  the  yard  as  security  for  their  advances ;  but 
the  brickmaker  was  to  keep  them  in  his  charge,  and  sell  them 
at  retail,  and  as  often  as  he  got  the  amount  of  a  hundred  dollars 
from  the  sales  he  was  to  deposit  it  in  bank  to  the  credit  of  the 
owners.  The  bricks  were  afterwards  attached  as  to  the  share 
of  the  maker  for  his  debts.  But  the  court  held  that  the  owners 
of  the  yard  had  not,  by  leaving  the  bricks  in  the  hands  of  the 
maker,  lost  their  lien  as  pledgees  of  the  entire  property.  They 
remark :  "  To  say  that  this  limited  authority  to  sell  the  bricks 
by  retail,  in  small  sums,  on  account  of  the  plaintiffs,  was  a 
waiver  of  their  possession  of  the  residue  that  remained  in  the 
kilns  in  their  yard,  would  be  clearly  against  the  intent  and 
meaning  of  the  parties,  unreasonable,  and  unwarranted  by  the 
evidence."  Again :  "  The  special  authority  given  by  the  plain- 
tiffs to  Evans  [the  brickmaker]  was  to  clothe  him  with  the 
character  of  agent  to  a  limited  extent  only,  and  no  remission  to 
him,  in  his  character  of  pledgor,  of  the  plaintiffs'  right  to  retain 
the  bricks  according  to  the  agreement."  To  the  objection  that 
retention  of  possession  by  the  pledgor  would  have  the  effect  to 
deceive  those  dealing  with  him,  the  court  said :  '^  If  the  vendor 
or  the  pledgor  should  have  the  actual  possession  of  the  property 
after  it  were  pledged  or  sold,  it  would  only  he  prima  faciei  but 
not  conclusive,  evidence  of  fraud.  The  matter  might  be  ex- 
plained and  proved  to  be  for  the  vendee  or  pledgee.  It  is  a 
most  familiar  principle,  that  one  man  may  have  the  actual  pos- 
session or  custody,  while  another  has  the  legal  title  and  the 
constructive  possession." 

In  this  case,  it  will  be  observed,  the  pledgees  were  joint; 
owners  of  the  brick,  and  were  owners  of  the  premises  on  which 
the  bricks  were  kept ;  and  the  decision  was  undoubtedly  cor- 
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rect.  But,  in  the  general  remarks  made  by  the  court,  there  is 
manifest,  as  in  many  other  cases,  a  tendency  to  confound  the 
distinction  between  cases  in  which  the  title  is  in  the  creditor, 
and  those  in  which  his  whole  interest  depends  on  possession. 
All  the  cases  cited,  however,  show  that  a  bailment  to  the 
pledgor  for  a  mere  temporary  purpose  for  the  use  of  the 
pledgee,  or  for  the  repair  and  conservation  of  the  pledge,  will 
not  destroy  the  latter*s  possession ;  at  the  same  time,  they  imply 
that  a  redelivery  to  the  pledgor,  except  for  the  special  and 
temporary  purposes  indicated,  divests  the  possession  of  the 
pledgee,  and  destroys  the  pledge. 

The  civil  law,  which  is  more  particularly  our  guide  in  the 
present  case,  is  to  the  same  general  effect ;  though  it  is  more 
careful  in  denouncing  the  danger  of  losing  the  right  of  pledge 
by  parting  with  any  thing  like  permanent  or  continued  posses- 
sion to  the  pledgor ;  and  it  preserves  very  clearly  the  distinc- 
tion between  pledge  and  hypothecation,  or  mortgage.  The  old 
civil  law  of  the  Digest,  it  is  true,  was  more  indulgent,  and  per- 
mitted the  pledge  to  be  delivered  to  the  pledgor  without  preju- 
dice to  the  security,  in  a  manner  that  would  not  be  allowed  at 
the  present  day.  Thus,  in  book  xiii.  of  the  Digest,  title  vii., 
law  85,  Modestinus  says :  ^^  A  pledge  transfers  only  the  posses- 
sion to  the  creditor,  the  property  remaining  in  the  debtor;  yet 
the  debtor  may  have  the  use  of  it,  either  as  a  gratuity,  or  for 
hire."  And  Paulus,  in  the  same  title,  law  37,  says :  ^^  If  I  lend 
a  pledge  to  the  owner  thereof,  I  retain  possession  by  means  of 
the  loan  ;  for  before  the  debtor  borrowed  it,  the  possession  was 
not  in  him ;  and  when  he  borrowed  it,  it  was  my  intention  still 
to  retain  the  possession,  and  it  was  not  his  to  acquire  it." 
Pothier's  Pandects,  vol.  vii.  p.  860. 

As  to  this  law  of  the  Digest,  Mr.  Bell,  in  his  Commentaries 
on  the  Scotch  Law,  remarks  as  follows:  "Voet  very  justly 
observes,  in  criticising  this  law,  that  to  permit  such  practices 
were  to  endanger  the  safety  of  other  creditors,  and  to  sanction 
a  fraud  upon  the  rule  which  requires  possession  to  complete  a 
real  right  to  movables;  and  that  no  true  analogy  can  hold 
between  the  law  of  Rome,  where  hypothecs  without  possession 
were  admitted,  and  the  laws  of  modem  commercial  nations,  in 
which  the  rule  is  established  that  possession  preserves  property. 
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It  is  true/'  Bell  continues,  ^^  that,  in  the  conise  o{  many  ow 
traetB,  there  ib  a  necessity  for  separating  property  and  pos^ep- 
simii  and  that  the  mere  circumstance  of  goods  being  in  (the 
hands  of  another  on  a  temporary  contract  will  not  deprive  the 
real  proprietor  of  his  right,  in  favor  of  the  creditors  of  the  tern- 
ponary  possessor.  And  there  seems  to  be  no  doubt  that  the 
right  of  a  pledg(*.e  will  also  be  sufficiently  strong  to  support  this 
temporary  dereliction  of  possession,  in  the  course  of  necessary 
operations  on  it ;  the  manufacturer,  or  other  holder,  being  ^cus- 
todier  for  the  pledgee,  without  injury  to  the  real  security.  But 
the  doctrine  delivered  by  Voet  is  sound,  where  the  possession  is 
given  up  without  necessity  to  the  owner  of  the  goods."  2  BflU 
Com.  (7th  ed.),  p.  22. 

The  modem  French  hiw,  governed  by  a  similar  policy,  has 
been  put  into  a  very  explicit  form  in  the  Civil  Code,  which  has 
been  followed  in  the  Civil  Code  of  Louisiana.  A  quotation  of 
some  of  the  principal  articles,  bearing  on  this  subject,  will  show 
the  care  taken  to  require  distinct  possession  in  the  pledgee. 

Art.  8158  (Rev.  Civ.  Code  La.),  relating  to  movables,  is  as 
follows :  "  This  privilege  "  [namely,  that  of  pledge]  "  shall  take 
place  against  third  persons,  only  in  case  the  pawn  is  proved  by 
an  act  made  either  in  a  public  form,  or  under  private  signature : 
Provided^  that  in  this  last  case  it  should  be  duly  registered  in 
the  office  of  a  notarj'-public  at  a  time  not  suspicious :  Provided 
al%o^  that,  whatever  may  be  the  form  of  the  act,  it  mentions  the 
amount  of  the  debt  as  well  as  the  species  and  nature  of  the 
thing  given  in  pledge,  or  has  a  statement  annexed  thereto  of  its 
number,  weight,  and  measure."  This  article  is  copied  from  art. 
2074  of  the  Code  Napoleon. 

As  to  negotiable  securities,  the  Louisiana  Code,  by  art.  8161, 
provided  that  a  regular  transfer  by  indorsement  should  be  suffi- 
cient. But  by  a  subsequent  act,  passed  in  1852,  and  re-enacted 
March  15,  1855,  it  was  provided  '^  that  where  a  debtor  wishes 
to  pawn  promissory  notes,  bills  of  exchange,  stocks,  obligations, 
or  claims  upon  other  persons,  he  shall  deliver  to  the  creditors 
the  notes,  bills  of  exchange,  certificates  of  stock,  or  other  eyi- 
dences  of  the  claims  or  rights  so  pawned ;  and  such  pawTi  so 
made,  without  further  forsialities,  shall  be  valid  as  well  against 
titird  persons  as  against  the  pledgoi*s  thereof,  if  made  in  ^ood 
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faith.'*  A  question  was  made  on  the  argument  whether  this 
statute  was  in  force  in  1878,  wlien  the  transaction  in  question 
took  place.  Without  giving  our  reasons  at  present,  it  is  suffi- 
cient to  say  that  we  are  satisfied  that  the  act  was  in  force  at 
that  time. 

The  next  article,  8162,  which  is  not  affected  bj*  the  statute,' 
and  which  is  copied  from  art.  2076  of  the  Code  Nap^ileon,  is  im- 
portant, and  is  in  these  words:  "In  no  case  does  this  privil»!ge 
subsist  in  the  pledge  except  when  the  thing  pledged,  if  it  be  a 
corporeal  movable,  or  the  evidence  of  the  debt,  if  it  be  a  note  or 
other  obligation  under  private  signature,  has  been  actually  put 
and  remained  in  the  possession  of  the  ci'editor,  or  of  a  thii-d 
pei*son  agreed  on  by  the  parties." 

As  might  be  supposed,  this  article  has  formed  the  subject  of 
much  discussion  by  the  commentatore.  Troplong  wiys :  "  The 
pledgee  has  this  privilege  only  on  the  condition  of  being  pos- 
sessed of  the  thing.  This  condition  was  expressly  imposed 
npon  him  by  art.  181  of  the  Custom  of  Paris.  This  is  repix)- 
duced  by  art.  2102,  No.  2,  of  the  Code  Civil,  and  we  shall  spe- 
cially discuss  it  in  the  commentary  on  art.  2076.  Possession  ia 
indispenssible  to  him.  It  withdraws  the  thing  from  the  hands; 
of  the  debtor  and  from  the  actions  of  creditors,  and  sets  it  aside 
in  a  privileged  situation.  ^  Ponaidentis  melior  est  cotiditio,^  Pos- 
session is  the  most  sure  foundation,  and  the  most  striking  index 
of  his  privilege.  Without  it,  the  creditor  would  have  no  ground 
for  escaping  the  law  of  contribution.  Casaregis  says,  '  Prefer- 
ence is  accorded  to  a  pledgee  on  the  thing  pledged,  because  he 
has  it  in  his  own  hands.' 

"This  possession  ought  to  be  certain  and  not  equivocal.  If 
it  is  ambiguous,  if  the  things  pledged  have  been  so  placed  as  to 
deceive  the  other  creditors,  and  to  lead  them  to  believe  that 
the  debtor  always  continued  the  possessor,  the  pledge  would  be 
endangered." 

'Jroplong  shows,  however,  that  this  possession  may  be  a  civil 
possession,  as  whei'e  the  delivei-y  is  made  by  the  tmnsfer  of  a 
bill  of  lading  of  goods  on  board  a  ship,  &c.  Troplong,  Naiitisse^ 
ment,  arts.  97-99. 

The  same  author,  in  commenting  on  art.  2076,  after  treating' 
nf  the  absolute  necessity  of  possession  by  the  pledgee,  in  order 
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to  conatitate  the  relation  of  pledge,  and  after  discnssing  the 
diffei*ent  forms  of  possession,  actual  and  constructive,  adapted 
to  the  nature  and  situation  of  the  thing  pledged,  proceeds  (Nan- 
tissement.  No.  809)  to  treat  of  the  manner  in  which  it  may  be 
in  the  hands  of  the  pledgor  without  destroying  the  possession 
and  right  of  the  pledgee.  He  says :  ^^  Though  the  merchandise 
be  deposited  in  the  creditor's  storehouse,  it  may  still  need  the 
care  of  the  debtor.  Then  it  is  not  forbidden'  to  stipulate  that 
be  shall  continue  to  attend  to  it  in  the  interest  of  the  creditor. 
The  important  thing  is,  that  this  clause  does  not  cover  a  fraud. 
Aside  from  this,  the  possession  of  the  creditor  is  not  incompati- 
ble with  a  certain  co-operation  of  the  debtor, — being  for  the 
conservation  of  the  thing,  —  he  still  being  the  owner.  The 
creditor  does  not  any  the  less  continue  exclusive  possessor  of 
the  thing.  The  debtor  is  none  the  less  dispossessed  of  it."  He 
then  gives  some  cases  by  way  of  illustration.  For  example :  — 
In  1839,  Morin  &  Co.,  of  Beaune,  pledged  to  Weiland  &  Co., 
of  Baden,  sixty  thousand  bottles  of  sparkling  Burgundy,  for  a 
debt.  The  wine  was  delivered  to  an  agent  of  Weiland  &  Co., 
and  deposited  in  a  vault  hired  by  him  for  the  purpose.  It  was 
agreed  that  Morin  &  Co.  should  give  the  wine  all  necessary 
care,  in  presence  of  the  agent,  who  was  to  keep  the  keys  of  the 
vault.  But,  to  facilitate  matters,  it  sometimes  happened  that 
the  agent  gave  the  keys  to  Morin  &  Co.;  and  once,  in  1840, 
the  latter  removed  some  of  the  bottles  of  wine  to  their  own 
premises.  Morin  &  Co.  having  failed,  their  assignees -(syndics) 
insisted  that  the  pledge  was  null  and  void,  because  the  debtors 
were  not  dispossessed  of  the  wine.  But  Weiland  &  Co.  having 
renounced  their  privilege  on  the  wines  which  had  been  removed, 
were  sustained  by  the  highest  court  in  their  claim  to  the  re- 
mainder. It  was  held  that  the  special  character  of  the  wine, 
and  the  difficulty  of  finding  persons  qualified  to  take  proper 
care  of  it,  were  sufficient  reasons  for  employing  Morin  &  Co. 
to  attend  to  it;  and  the  agent's  allowing  them  to  take  the 
keys  occasionally  for  this  purpose  was  a  mere  matter  of  con- 
Tenience,  to  facilitate  the  operations  of  the  workmen.  Trop- 
long,  Nant.,  No.  311 ;  Dalloz,  Repertoire,  vol.  xxxii.  p.  455, 
art.  Nantissement.  See  also  Dunuiton,  toL  xviiL  Noa.  62S| 
628,  631. 
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A  different  result  was  had  in  another  ease,  wheire  oertais 
Champagne  wines  were  the  object  of  the  pledge,  and  the  debtor 
had  resei-ved  the  care  of  them ;  and,  though  the  vaults  in  whidi 
they  were  stored  were  leased  to  the  creditors,  they  communi- 
cated by  open  doors  with  the  other  vaults  of  the  debtors, 
where  their  workmen  w  ere  employed  on  the  wines,  and  there 
was  nothing  to  indicate  which  were  pledged,  and  which  weie 
not,  and  nothing  to  prevent  a  substitution  thereof ;  so  that  the 
debtors  appeared  in  possession,  and  kept  up  their  credit  thereby, 
which  they  could  not  otherwise  have  done.  Troplong,  No.  812; 
Ricou  et  al.  v.  Si/ndie8  of  Joly  ^  Co.y  Dalloz,  Repertoire,  Man- 
tissement.  No.  93,  note. 

In  another  case,  it  was  decided  that  the  debtor  might  be 
permitted  to  make  sales  of  the  goods  pledged,  provided  that 
they  remained  in  the  pledgee's  possession,  and  could  not  be  de- 
livered to  the  purchaser  without  his  consent.     Dalloz,  No.  129. 

Troplong  deduces,  from  these  and  other  cases,  the  geneml 
conclusion  that,  whenever  the  assistance  of  the  debtor  is  neces- 
sary to  the  better  accomplishment  of  the  object  of  the  pledge, 
it  ought  to  be  permitted,  provided  always  that  it  does  not  dis- 
turb the  possession  of  the  creditor  in  any  respect.  Nant,  No. 
SI  3.  Dalloz  says :  ^^  It  is  evident  that  if  the  pledge  of  movables 
could,  without  a  delivery,  have  effect  in  regard  to  third  persons, 
it  would  be  the  source  of  great  frauds  and  deceptions.  When 
the  debtor  is  obliged  to  surrender  possession  he  cannot  deceive 
third  pai*ties  dealing  with  him  by  keeping  possession  of  the 
pledged  articles  as  part  of  his  estate,  and  getting  ci'edit  there- 
by.*' He  takes  special  notice  of  the  decision  that  a  pledge  is 
not  valid  if  the  dispossession  of  the  debtor  is  not  sufficiently 
complete  to  prevent  substitution  ;  or  if  there  is  a  mere  contract 
for  a  pledge,  and  not  an  actual  pledge.  Dalloz,  Rep.  Nant.  119. 
And  he  lays  down  the  principle,  that  though  a  contract  for  a 
pledge  may  be  eufolrced  against  the  pledgor  and  his  heirs 
(Nant.,  No.  121),  yet  that,  by  the  very  words  of  the  Code,  he 
cannot  set  up  the  privilege  of  the  pledge,  which  alone  consti- 
tutes his  right  as  against  third  persons,  without  actual  fiosses- 
eion,  or  its  equivalent.     Nant.  119,  209. 

From  these  authorities  it  seems  to  be  evident  that^  in  Hm 
French  law  at  least,  the  text  of  which,  in  this  regard,  is  ^0 
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flame  as  that  of  Loniaianai  a  delivery  by  the  owner  of  securitios 
by  way  of  pledge,  followed  by  a  return  thereof  to  him,  for  the 
purpose  of  enabling  him  to  collect  them  and  apply  the  money 
to  his  own  use,  on  substituting  others  in  their  stead,  and  with 
general  liberty  of  substitution,  and  to  appear  as  the  owner  and 
possessor  thereof  in  his  dealings  with  others  (the  title  of  the 
securities  not  being  transferred  io  the  creditor),  is  not  such  a 
delivery  of  possession  as  is  necessary  to  establish  the  priyilege 
due  to  a  pledge  as  to  third  persons.  It  would  be  contraiy  to 
the  very  letter  of  the  law  to  allow  such  a  transaction  to  have 
that  effect.  It  would  not  be  mere  evidence  of  fraud,  which 
might  be  rebutted  by  counter  evidence ;  but  it  would  be  con- 
trai7  to  the  rule  of  law  adopted  to  prevent  fraud.  In  other 
words,  as  to  third  persons,  it  would  not  be  a  pledge  at  all  within 
the  meaning  and  requirements  of  the  law. 

We  think  that  the  decisions  in  Louisiana  lead  to  the  same 
<M>nclusion.  In  the  case  of  Geddes  v.  Bennett  (6  La.  Ann. 
616),  the  object  of  the  pledge  was  certain  barrels  of  whiskey 
ki  the  warehouse  of  a  third  pei'son.  The  creditor  allowed  the 
debtor  to  remove  them  to  his  own  premises,  upon  giving  the 
following  receipt :  ^*  Received  from  J.  &  R.  Geddes  four  hun- 
dred and  fifty-^ix  barrels  of  whiskey,  on  storage."  Having  the 
goode  thua  in  his  own  possession,  the  debtor  pajted  with  them  to 
a  third  person.  The  Supreme  Court,  in  an  action  brought  by 
the  pledgees  to  recover  the  whiskey,  said :  ^^  The  plaintiffs  have 
shown  no  compliance  with  the  articles  of  the  Code,  concerning 
the  form  of  the  contract  of  pledge,  which  it  would  be  necessary 
to  observe  in  order  to  enable  them  to  recover  against  the  defend- 
ants^ who  are  third  persons ;  and  our  impression  is,  that,  under 
the  circumstances  of  the  case,  the  delivery  of  the  object  pledged 
to  Bennett,  even  under  the  receipt  he  gave,  would  of  itself  de- 
feat the  pledge ; "  referring  to  article  8162  of  the  Code,  which 
we  have  been  considering.  And  in  the  late  case  of  D^Meza^e 
Sueee$$ion  (26  id.  86),  Myers  &  Levy  had  made  certain  ao- 
eo:nmodation  indorsements  for  the  deceased,  upon  the  faith  and 
promise  of  receiving  from  him  a  policy  of  insurance  upon  his 
life,  for  which  he  had  made  application.  Having  procui*ed  the 
policy,  he  told  them  to  call  at  his  office  and  get  it  from  hia 
book-keeper^  informing  them  that  he  had  told  the  book-keeper 
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it  was  for  theni.  Bat  he  died  before  it  was  actually  delivered.' 
The  court  held  that  the  policy  was  never  placed  beyond  the 
control  of  D'Me7a,  and  that  Myers  &  Levy  never  had  the  req-. 
uisite  possession  thereof.  ^^  The  book-keeper/'  say  the  court, 
^  never  held  the  policy  as  agent  or  trustee  for  Myers  &  Levy. 
Although  informed  of  his  employer's  intention  in  regard  to  one 
of  the  policies  "  (he  had  obtained  two  of  the  same  amount), 
"  he  was  never  instructed  to  deliver  it  to  Myers  &  Levy,  or  any 
one  else.  There  was,  therefore,  no  delivery  of  the  policy  to- 
Myers  &  Levy,  although  the  deceased  intendexl  to  do  so.  Con- 
sequently, they  never  held  it  as  a  pledge  or  collateral  security 
for  their  accommodation  indorsements."  These  cases  appear 
to  us  to  govern  the  present.  The  securities  claimed  to  have- 
been  pledged  to  the  Credit  Mobilier  remained  in  the  possession 
and  control  of  the  bank  until  the  time  of  its  failure.  Up  to- 
that  period  they  were  not  in  such  a  condition  as  the  law  re- 
quires for  a  pledge.  The  placing  them  in  such  a  condition 
afterwards,  by  Cavaroc's  removing  them  from  the  bank  at  the 
time  of  its  failure,  was,  in  fact,  an  attempt  to  create  a  pledge 
then,  by  assuming  the  possession  requisite  thereto ;  and  a  pledge 
taking  its  origin  at  that  time  was  a  preference  forbidden  by  the 
banking  act. 

It  must  not  be  overlooked  that  the  Credit  Mobilier  has  no> 
other  claim  to  the  securities  in  question  but  that  of  pledge.  A 
pledge,  and  possession,  which  is  its  essential  ingredient,  must 
be  made  out,  or  their  privilege  fails.  An  agreement  for  a  pledge 
raises  no  privilege.  There  is  no  mortgage  ;  for  the  title  of  the 
securities  was  never  transferred  to  them.  The  evidence  of  the 
cashier  is,  that  they  were  all  stamped  payable  to  the  order  of 
the  bank,  when  discounted.  They  were  not  indorsed  by  the 
cashier  until  the  day  they  were  removed  by  Cavaroc,  which  was^ 
after  the  bank  had  failed. 

Two  cases,  decided  by  the  Supreme  Court  of  Louisiana,  have 
been  cited  and  relied  on  (as  well  as  some  other  cases  in  Eng- 
land and  the  United  States),  to  show  that  an  assignee  only 
takes  the  property  assigned  exactly  in  the  plight  in  which  thef 
debtor  held  it,  and  subject  to  all  the  equities  to  which  it  was 
subject  in  his  hands.  The  first  case  is  that  of  Campbell  v; 
Slidell  ( 5  La.  Ann.  274),  in  which  a  syndic  claimed  certain  reef 
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edtete  wl  ich  the  debtor  had  conveyed  to  a  bona  fide  purchaser, 
but  the  deed  had  not  been  duly  registered.  The  court  held 
that  this  made  no  difference.  The  debtor  had  parted  with  the 
title,  and,  therefore,  he  could  not  assign  to  the  syndic  what  he 
did  not  himself  own,  although  the  deed  might  be  void,  for  want 
of  registry,  as  against  a  subsequent  purchaser  in  good  faith,  or 
a  subsequent  judgment  creditor  who  should  acquire  a  mortgage 
by  recording  his  judgment.  It  is  evident  that  this  case  is  unlike 
the  one  now  under  consideration.  Here  the  debtor  never  trans- 
ferred the  title ;  and  the  only  question  is,  whether  there  waa 
such  an  attempt  to  pledge  as  to  raise  a  privilege, — which,  as  we 
have  seen,  there  was  not. 

The  second  case  is  that  of  Partee^  Syndie^  v.  Coming^  9  La. 
Ann.  539.  In  this  case,  the  debtor  had  actually  pledged  and 
delivered  bills  receivable  to  the  defendants  for  simultaneous 
advances,  but  had  not  indorsed  the  bills,  as  required  by  art. 
8156.  The  court  said :  ^^  It  is  clear  that  the  pledgors  could  not 
have  set  upk  this  objection;  and  we  are  of  opinion  that  the 
syndic  cannot,  upon  a  mere  naked  informality  of  this  sort,  dis- 
turb the  pledge.  Let  it  be  observed  that  there  is  no  pretence 
that  the  pledges  were  taken  in  bad  faith,  or  that  an  injury  was 
done  to  creditors  in  taking  them."  Here,  the  indispensable 
requisite  of  possession  existed.  The  other  formalities  (which 
were  required  at  that  time)  were  enjoined  by  the  article  re- 
ferred to,  it  is  true;  but  there  was  no  declaration  that  the 
pledge  should  be  void,  or  that  the  privilege  should  not  exist 
without  them.  We  do  not  think  that  these  cases  conflict  with 
the  conclusion  which  we  have  reached  in  this  case. 
:  We  have  examined  the  other  authorities  referred  to,  among 
which  are  Mitfard  v.  Mitfard^  9  Ves.  Jr.  86 ;  Mitchell  v.  Winslaw^ 
2  Story,  630 ;  and  also  the  cases  of  CHbson  v.  Warden^  14  Wall 
24^1,  and  Cook  v.  TuUis,  18  id.  882 ;  but  these  were  all  casf)& 
in  which  the  creditor  claiming  adverse  to  the  assignee  had  a 
clear  legal  or  equitable  title  to  the  property  claimed.  None  of 
them  stood  as  the  present  case  does,  upon  the  claim  of  a  priyi-i- 
l^e  expressly  denied  by  the  law.  We  do  not  deem  it  necessary, 
therefore,  to  go  into  a  review  of  those  cases.  They  cannot  affect 
this. 
.  Whilst  it  is  generally  tme  that  an  assignee  for  tiie  benefit  of 
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cvodiftom  holds  the  propertj  saMgned  subject  to  the  same  mpi- 
tie»  as  die  debtor  or  assignor  held  it,  it  is  not  uniyersally  true. 
Many  transactiona  would  be  binding  on  the  latter  which  would 
n4>t  be  binding  on  the  assignee.  All  sales  and  securities  made 
fov  the  actual  pui'pose  of  defrauding  creditors  are  of  this  class. 
By  the  law  of  Louisiana,  a  pledge,  in  order  to  be  effeetire 
against  third  persons,  must  be  accompanied  by  a  privilege.  It 
may  be  valid  as  a  contract  between  the  parties  without  this 
quality,  as  held  both  in  the  French  law  (as  already  shown) 
and  in  Louisiana,  in  the  case  of  Matthews  v.  Rutherford^  7  La. 
AsB.  225.  But  art.  3162  expressly  declares  that  the  privil^e 
arising  from  a  pledge  does  not  subsist  except  when  the  thing 
pledged  has  been  actually  put  and  remained  in  the  possession 
oi  the  creditor,  or  of  a  third  person  agreed  on  by  the  parties. 
Without  the  privil^e,  or  right  of  preference,  the  Credit  Mo- 
bilier  has  no  claim  to  hold  the  securities  in  question  as  against 
tbcr  otlier  creditors.  How,  then,  can  it  set  up  such  a  claim 
a^nst  the  receiver?  The  receiver  does  not  represent  the  bank 
alone:  he  represents  all  the  parties.  He  represents  the  law, 
which  takes  charge  of  the  property  for  the  benefit  of  all  credit- 
ors!, according  to  their  respective  and  mutual  rights.  Suppose 
no  receiver  had  been  appointed,  and,  when  the  bank  failed,  it 
had  called  the  creditors  together,  and  laid  all  its  assets  on  a 
table,  could  the  Credit  Mobilier,  in  presence  of  the  other 
creditors,  have  laid  its  hands  on  the  securities  in  question,  and 
claimed  them  by  right  of  any  privilege  or  preference?  It  cer- 
tainly could  not  have  done  so  if  it  had  no  privilege  as  against 
them.  And  yet  this  is  precisely  the  relation  in  which  t]ie  par- 
ties stood.  The  existence  of  a  receiver,  as  trustee  for  all,  did 
not  change  it.  That  one  essential  thing  which  the  law  requires 
for  the  subsistence  of  the  privilege,  namely,  possession,  was 
wanting*  Other  formalities  might  have  been  dispensed  with. 
But,  possession  is  essential,  — made  so  by  the  express  terms  of 
the  law.  Nearly  all  the  cases  in  France,  where  this  question 
hat  arisen,  have  been  contests  between  creditors  claiming  by 
way  of  pledge,  and  the  syndics  of  the  failing  debtor,  who  stand 
m  the  place  occupied  by  the  receiver  here.  If  there  is  any 
distinction  between  them,  it  is  in  favor  of  a  firmer  right  on  the 
part  of  the  receiver  to  protect  the  interests  of  the  general  cred 
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He  is  mot  made  receirer  by  a  Toluntary  MMgnincni  oi 
Ibe  bmk,  but  i»  appointed  by  the  magistrate  in  invitum  tbe 
bank,  for  the  very  purpose  of  securing  equal  justice  to  all  ile 
eredkcHrs,  and  under  a  law  which  sternly  forbids  preferences^ 
Sorely  s«ch  an  officer,  whatever  may  be  the  rule  in  the  case  oi 
▼<duntftry  assignments,  may  assert  those  rights  of  the  gcnerak 
creditors^  which  the  law  itself  creates,  without  being  subject  t» 
all  the  dkabilities  under  which  the  bank  would  labor  in  com- 
batiBg  its  private  engagements  with  favored  creditors.  If  the 
law  says^  ^*  there  shall  be  no  privilege,  as  to  third  persons,  by 
»  pledge  without  possession,''  there  will  be  no  need  of  a  jud^ 
neat  and  execution  in  order  to  oppose  such  a  pledge,  if  only  a 
ereditov,  or  one  who  represents  creditors,  has  a  proper  standing 
ia  eeurt.  Insolvency  of  the  debti>r,  if  a  bank,  and  the  appoinfr 
meat  ef  a  receiver  thereof,  will  force  the  pledgee  into  concuF- 
renee  with  the  general  creditors ;  and  the  receiver's  power  will 
be  fully  adequate  to  the  protection  of  their  interests  as  estab- 
lished by  law.  The  case  of  Barik  of  Alexandria  v.  Herbert 
(Jif  Cranch^  86)  presents  a  state  of  things  almost  preciselj 
analogous  to  this.  There,  the  trustee  of  an  insolvent  debtee 
recovered  the  proceeds  of  property  which  the  latter  had  mevt- 
gaged  to>  the  bank.  The  recovery  was  had  on  the  ground  thai 
the  mortgage  had  not  been  recoixled  in  proper  time  under 
the  law  e£  Virginia,  wbieh  declared  that  all  deeds  and  mori> 
glRges^.  thou^  good  between  the  parties,  should  be  void  as  to 
creditors  and  subsequent  purchasers  without  notice,  unless  va- 
eorded  within  eight  months  from  date.  ^^  To  set  up  this  deed 
against  the  creditors,"  said  Mr.  Chief  Justice  Marshall,  ^^  would 
betO'deCsat  tlie  very  object  for  which  the  law  was  made." 

Indeed,  it  may  be  laid  down  as  a  general  rule,  as  well  at  the 
oomraon>  law  aathe  civil  law,  tliat  a  trustee,  assignee,  or  syndie^ 
baving  the  powers  and  occupying  the  relations  which  are  sua- 
tained  by  a  receiver  under  the  National  Banking  Act,  or  an 
assignee  in  bankruptcy,  may  well  oppose  any  privilege  or  pref- 
erence which  the  law  itself,  unaided  by  a  bona  fide  purchase  or 
judgment,,  would  r^ard  as  void  against  the  general  creditors  m 
a  direct  contest  between  them  and  the  parties  claiming 
prii^ilege  or  preference ;  even  though  the  debtor  himsdf, 
aoceanA  ef  some  pesaetial  disability  arising  from  his  own 
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Or  engRgements,  could  not  resist  the  claim.  That  an  assignee 
rn  bankruptcy  has  this  power  cannot  well  be  doubted;  and 
since  a  nntional  bank  cannot  be  put  into  bankruptcy,  but  can' 
only  be  wound  up  under  the  peculiar  provisions  of  the  banking* 
act,  the  receiver  appointed  by  virtue  thereof  must  have  the  8«me^ 
power,  or  the  absurd  consequence  would  follow,  that  the  property 
c»f  a  bank  disposed  of  by  voluntary  conveyances,  or  pledges  not 
good  as  to  third  persons,  would  be  beyond  the  reach  of  creditors. 

Whei'e  the  legal  or  equitable  property  in  a  security  passes, 
and  there  is  no  express  law  invalidating  the  transfer,  the  cred- 
itor will  be  entitled  to  hold  it  as  well  against  the  assignee  or 
receiver  as  against  the  debtor;  because  the  assignee  only  takes-' 
i^ch  title  aH  the  debtor  has  at  the  time  of  the  assignment  or 
insolvency.  In  that  case,  however,  the  question  of  fraud  would 
be  admissible  as  a  question  of  fact,  to  invalidate  the  transac- 
tion. But,  in  the  present  case,  that  question  does  not  arise ; 
or,  if  it  might  be  raised,  it  is  immaterial.  The  Credit  Mobilier- 
daims  a  privilege  by  virtue  of  a  pledge  ;  and  such  a  privilege,^ 
a§'  we  have  seen,  cannot  be  maintained  as  to  third  persons, 
without  possession.  Bad  faith,  it  is  true,  would  defeat  the- 
pledge  though  the  creditor  had  possession.  But  want  of  pos- 
session is  equally  fatal,  though  the  parties  may  have  acted  in 
good  faith.  Both  are  necessary  to  constitute  a  good  pledge  sa* 
as  to  raise  a  privilege  against  third  persons.  The  requirement^ 
of  possession  is  an  inexorable  rule  of  law,  adopted  to  prevent 
fraud  and  deception ;  for,  if  the  debtor  remains  in  possession, 
the  law  presumes  that  those  who  deal  with  him  do  so  on  the 
faith  of  his  being  the  unqualified  owner  of  the  goods. 

This  consideration  meets  the  objection  which  is  urged  againsti 
the  rule,  that  it  would  result  in  giving  to  the  general  creditors 
the  benefit  of  the  advances  made  to  the  debtor  on  the  faith 
of  the  stipulated  pledge,  inasmuch  as  the  estate  is  increased  to' 
the  extent  of  these  advances.  It  is  true  that  the  estate  is  so 
increased ;  but  the  debts  and  liabilities  are  also  increased  to 
the  same  amount  by  the  demand  of  the  party  who  makes  the 
advances,  —  the  only  effect  of  the  rule  being,  that  the  latter 
comes  into  concurrence  with  the  other  creditors  on  an  equality, 
and  not  by  way  of  preference;  and  if  the  latter  derive  any  bene*: 
fit  from  this  result,  it  must  be  remembered  .that,  in  the  view? 


I 


Oct.  1877.J  Casey  v.  Cavaroc.  491 

of  the  law,  they  might  not  have  given  credit  to  the  common 
debtor  had  he  not  remained  in  possession  of  the  goods,  and 
appeared  to  continue  as  the  absolute  owner  thereof.  If  the 
pledge  should  be  sustained,  they  would  have  good  cause  to 
oomplain  that  they  had  been  deceived  by  the  acts  of  the  parties 
setting  up  the  pledge.  So  that,  on  the  question  of  relative 
merit  and  demerit,  the  parties  are  in  all  respects  equal.  It  is 
on  this  principle  that  the  law  is  founded. 

The$»  considerations  also  supply  an  answer  to  another  sng- 
gestioi),  that  equity  will  consider  as  done  what  the  parties 
intended  should  be  done,  which  it  is  assumed  was,  in  this  case, 
a  transfer  of  the  title  of  the  securities.  Equity  will  not  exer- 
cise this  power  when  it  would  injure  third  persons  who  have 
incurred  detriment,  and  acquired  consequent  rights  by  the  acts 
that  are  done.  Such  detriment  has,  in  the  view  of  the  law, 
been  incurred  in  this  case,  and  such  rights  have,  by  the  express 
letter  of  the  law,  accrued. 

This  suggestion  may  also  be  answered  by  the  fact  that  it 
cannot  be  truly  said  to  have  been  the  intent  of  the  parties  to 
transfer  the  title.  The  agreement  was  only  that  ^^  securities  of 
the  fii-st  class  shall  be  deposited  with  the  firm  of  Messrs.  Cava- 
roc  &  Son."  A  transfer  of  the  title  would  have  been  incon- 
sistent with  that  unrestricted  control  over  the  securities  whicii 
the  bank  desired  to,  and  did,  retain,  and  which  must  be  coii- 
sidered  as  having  been  assented  to  by  the  Credit  Mobilier, 
through  the  common  agent,  Cavaroc. 

On  this  ground,  therefore,  of  want  of  possession  in  the 
pledgee,  or  of  a  third  person  agreed  upon  by  the  parties,  and 
of  actual  possession  and  control  in  the  pledgor,  we  feel  com- 
pelled to  hold  that  the  Credit  Mobilier  had  no  privilege  as  to 
third  persons,  and  that  the  receiver  was  entitled  to  the  securi- 
ties in  question. 

The  decree  will,  accordingly,  be  reversed,  and  the  cause  re- 
manded to  the  Circuit  Court  with  directions  to  enter  a  decree 
in  favor  of  the  complainant  below  in  conformity  to  this  opinion-; 
and  it  is 

So  ordered* 

Mr;  JxTSTTrE  SwATNB,  Mb.  Justicb  Fisld,  and  Mb.  Jub- 
TICB  HaklaI)  dissented. 
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Casey  v.  National  Bank. 

^Iie  ruling  in  Catey  y.  Cavarw:  (nqira,  p.  467),  M  to  what  oongtitvtet  a  tiIM 
pledge  of  socurities,  to  far  u  third  pertooi  are  concerned,  applied  to  tlili 


Appeal  from  the  Circuit  Court  of  the  United  States  fur  the 
District  of  Louisiana. 

This  case  arose  upon  a  bill  filed  by  Casey,  receiver  of  the  New 
Orleans  National  Banking  Association,  to  recover  certain  notes 
and  bills  receivable  claimed  by  the  defendants,  the  National 
Park  Bank  of  New  York,  and  E.  H.  Reynes  &  Brother,  to 
be  held  by  way  of  pledge  for  certain  advances  made  to  the 
bank  by  the  National  Park  Bank  of  New  York.  The  Circuit 
-Court  dismissed  the  bill,  and  he  appealed  to  this  couii;. 

Mr.  J.  D.  Rouse  and  Mr.  Charles  Case  for  the  appellant. 
Mr.  Thomas  Allen  Clarke^  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  case  is,  in  all  essential  respects,  similar  to  that  of  Casey  t. 
Cavaroc^  suprOy  p.  467.  On  or  about  the  4th  of  June,  1878| 
E.  H.  Reynes,  on  behalf  of  the  New  Orleans  National  Banking 
Association,  applied  to  the  National  Park  Bank  of  New  York  for 
a  loan  of  $150,000,  upon  the  notes  of  the  former,  to  be  secured 
by  a  pledge  of  collaterals.  On  the  11th  of  June,  the  president 
of  the  Park  Bank,  at  New  York,  addressed  a  letter  to  Charles 
Cavaroc,  president  of  the  New  Orleans  National  Banking  Asso- 
ciation, in  which  he  says :  ^^  Mr.  E.  H.  Reynes  has  made  an 
application  for  a  loan  to  the  New  Orleans  National .  Banking 
Association,  to  be  secured  by  the  bills  receivable  of  the  bank. 
We  will  loan  you  $75,000,  payable  Oct.  10,  and  $75,0o0, 
payable  Oct.  20,  next.  As  collateral  to  these  notes,  select 
$170,000  of  your  bills  receivable  of  best  known  names;  retain 
tliem  as  deposited  by  us,  sending  us  a  schedule  and  receipt  for 
them,  —  as  held  in  trust  for  us  and  subject  to  our  oi*der."  On 
the  11th  of  June,  Cavaroc,  as  president  of  the  New  Orleans 
Bank,  sent  to  the  Park  Bank,  in  a  letter,  two  notes  of  the 
ionuer  for  $75,000,  each  payable  as  agreed,  and  a  list  of  notes 
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and  bilk  receiTable,  amounting  to  aboat  fl70,U00,  witb  a 
receipt  appended  thereto,  as  follows :  — 

">  New  Orleaits,  Jane  11, 1878. 
**  Received,  in  tmst,  for  account  of  the  National  Park  Bank  of 
New  York,  from  the  New  Orleans  National  Banking  Association^ 
1170,084.42,  of  bills  receivable  described  in  annexed  statement; 
said  bills  receivable  being  given  by  the  New  Orleans  National  Bank- 
ing Association,  as  collateral  security  of  their  notes,  due  respectively 
on  the  10th  and  20th  of  October  next,  1873,  each  for  the  sura  of 
175,000,  payable  to  the  order  of  the  National  Park  Bank  of  New 
York.  C.  Cavaboc,  President.^ 

In  the  letter  in  which  these  papers  were  enclosed,  Cayaroc» 
after  referring  to  the  two  notes,  says:  "  I  further  enclose  state- 
ment of  f  170,084.42,  of  bills  receivable,  held  in  trust  and  as 
collateral  security  for  the  punctual  payment  of  the  obligations 
of  the  bank,  with  a  receipt  for  the  same.  As  fast  as  the  bills 
receivable  will  mature  and  be  paid,  I  beg  the  privilege  of 
substituting  new  collaterals,  of  which  due  notice  will  be  given 
you."  The  Park  Bank,  in  a  letter  of  June  17,  assented  to 
this  request,  as  follows :  ^'  You  can  make  the  change  of  collat- 
erals you  mention,  advising  us  of  the  same,  and  that  you  hold 
the  new  paper  the  same  as  the  old ;  viz.,  in  trust."  There- 
upon the  two  notes  were  discounted,  and  the  Bank  of  New 
Orleans  drew  the  money  therefor. 

The  bills  receivable,  specified  in  the  list  referred  to,  were 
placed  in  an  envelope  by  the  note  clerk,  handed  to  Cavaroc, 
and  by  him  handed  to  the  cashier,  who,  for  a  while,  kept  them 
in  the  safe ;  but  afterwards  delivered  them  back  to  the  note 
clerk  for  convenience  of  collecting  and  renewing  those  which 
matured.  The  same  substitutions  of  particular  notes  and  bills 
were  made  from  time  to  time,  as  was  done  in  case  of  the  Soci^t^ 
de  Credit  Mobilier,  new  lists  were  made,  and  finally  they  were 
delivered  to  Cavaroc  after  the  failure  of  the  bank,  who  handed 
them  to  E.  H.  Reynes  &  Co.,  to  keep  for  the  Park  Bank  of 
iJew  York. 

The  bills  were  never  removed  from  the  bank,  and  were  never 
indorsed  by  it,  until  the  bank  failed ;  and  were  always  kept 
on  the  portfolio  of  bills  receivable,  without  any  entrjjT  on 
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the  books  or  in   the  reports  to  show  that  they  had  li^en. 
pledged. 

It  is  evident  that  the  same  rule  must  be  applied  to  this  case 
which  was  applied  in  that  of  the  Credit  Mobilier.  Inhere  was 
no  such  possession  by  or  on  behalf  of  the  Park  Bank  as  would 
constitute  a  valid  pledge  as  to  third  persons. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  decree  for  the  com- 
plainant below  in  conformity  with  this  opinion ;  and  it  is 

So  ordered, 

Mr.  Justtce  Swaynb,  Mr.  Justice  Field,  and  Mr.  Jus- 
tice Haruln  dissented. 


Casey  v.  Schuchardt. 

The  ruling  in  Casey  t.  Cavaroe  {supra,  p.  467)  applied  to  thii 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  case  arises  upon  a  bill  filed  by  Casey,  receiver  of  the 
New  Orleans  National  Banking  Association,  to  recover  from 
Schuchardt  &  Sons  and  C.  Cavaroc  &  Son  certain  securities 
claimed  by  them  to  be  held  by  way  of  pledge  for  certain 
advances  made  to  that  institution  by  Schuchardt  &  Sons.  A 
decree  was  made  by  the  Circuit  Court  dismissing  the  bill,  and 
from  that  decree  he  appealed. 

Mr.  J.  D.  Jtouse  and  Mr.  Charles  Case  for  the  appellant. 
Mr.  Conway  Robinson^  cotUra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  case  is  similar  to  that  of  Caaey  v.  Cavaroc  (^mipra^  p.  4tJ7)» 
Schuchardt  &  Suns  were  bankei-s  iii  New  York,  through  whom 
the  New  Orleans  National  Banking  Association  was  in  the 
habit  of  drawing  on  foreign  houses,  and  who  indorsed  and  dia* 
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poeed  of  the  dratts,  or  transmitted  them  for  collection,  and 
made  advances  thereon.  They  were  thus  in  the  habit  of 
indorsing  and  advancing  on  brlls  dmwn  by  the  bank  on  Seign- 
ouret  Frcres,  of  Bordeaux.  In  August  and  September  they 
became  uneasy,  and  required  security ;  and  it  was  agreed  between 
them  and  the  bank  that  they  would  receive  and  indorse  drafts 
on  Seignouret  Fr^res,  and  accept  the  drafts  of  the  bank  on 
themselves  to  a  certain  limited  amount,  upon  being  secured  by 
a  pledge  of  commercial  securities,  to  be  deposited  in  the  hands 
of  Charles  Cavaroc  &  Son.  In  pursuance  of  this  arrangement, 
on  the  17th  of  September,  the  bank  transmitted  to  Schiichardt 
&  Sons  its  drafts  on  Seignouret  Fiires  to  the  amount  of  250,000 
francs',  and,  at  the  same  time,  drew  on  Schuchardt  &  Sons 
against  said  drafts  for  the  sum  of  J50,000.  On  the  same  day, 
or  the  day  following,  securities  of  the  bank  to  the  amount  of 
$60,000  were  selected  by  the  note  clerk,  by  direction  of  Charles 
Cavaroc,  president  of  tl>e  bank,  put  into  an  envelope  indorsed 
with  the  name  of  Schuchardt  &  Sons,  and  handed  to  Cavaroc, 
who  handed  them  to  the  cashier;  and  thereafter  they  were 
treated  in  precisely  the  same  manner  as  the  securities  which 
were  selected  for  the  Credit  Mobilier  and  the  Park  Bank,  as 
shown  in  the  cases  which  have  just  been  decided.  Wlien  due 
they  weve  collected  or  renewed,  and  when  wanted  by  tlie  bank 
for  other  purposes  they  were  taken  and  used,  and  other  securi- 
ties  were  substituted  in  their  place.  They  continued  to  remain 
and  figure  on  the  books  of  the  bank  and  in  its  statements  aa 
belonging  to  the  mass  of  its  bills  discounted,  no  memorandum 
was  maile  of  the  transaction,  and  no  tmnsfer  was  made  of  the 
bills  until  after  the  failure  of  the  bank.  As  in  the  other 
cases  referred  to,  they  were  never  out  of  the  possession  of  the 
ofRcei*s  of  the  bank,  or  out  of  the  bank  for  a  single  moment, 
but  were  always  subject  to  its  disposal.  As  the  only  claim 
made  by  Schuchardt  &  Sons,  in  their  answer,  to  the  securi 
ties  in  question  is  by  way  of  pledge,  and  as  there  was  no 
such  delivery  and  retention  of  possession  by  them,  or  their 
agents  or  trustees,  as  the  law  requires,  to  constitute  the  privi- 
lege of  a  pledge  as  to  thiixl  persons,  their  claim  cannot  be 
sustained. 

The  decree  of  the  Circuit  Court  must  be  reversed*  and  th^ 


I 


pkiMOt  below  w  oooformity  with  this  OfwioB ;  mid  it  in 


Mb.  Justice  Swatnb,  Mb.  Jubticb  Fielp»  and  Mb.  Jro- 
TICJS  Uabij^  dissented. 


CA8E7  9.  SCUNEIDBB. 

IMmr  dtf  ttfttnte  of  Lonkbuia  relAtiiig  to  pledget  of  nego/dMn  and  oaMr^ 
ficiet,  vhich  vm  in  force  io  the  year  1873,  when  the  tnnstctioB  in  tlfip  m#0 
took  place,  the  actual  deliveiy  of  such  lecuritiet  waa  sufficient  to  oonatitttte  a 
pledge. 

Appbal  from  the  Circuit  Court  of  the  United  Statai  for  ti^ 
Difltrict  of  Louisiana. 

The  bill  in  this  case  was  filed  by  Casey*  receiyer  of  the  New 
Orleans  National  Banking  Association,  against  Louis  Schneider, 
George  Jonas,  and  Patrick  Irwin,  the  original  defendants,  who 
were  trustees  for  the  New  Orleans  Clearing-house,  to  compel 
them  to  deliver  up  notes  and  bills  receivable  and  other  securi- 
ties to  the  amount  of  (223,677.25,  and  other  assets  to  the 
amount  of  l|57,500,  which  were  pledged  to  the  said  trustees  to 
secure  the  payment  of  clearing-house  certificates  issued  to 
said  bank  to  the  amount  of  $199,000,  from  the  25th  of  Sep- 
tember, 1873,  to  the  time  of  its  failure,  Oct.  4  in  that  year,  to 
enable  it  to  settle  its  daily  balances  and  exchanges  with  the 
other  banks  of  the  city  represented  in  said  clearing-house. 
These  securities  were  delivered  to  the  trustees  in  pledge  aa 
aforesaid  at  or  before  the  issue  of  the  clearing-house  eerdfi- 
eates  which  they  were  intended  to  secure ;  and  said  seeorities, 
or  the  proceeds  thereof,  were,  until  the  bringing  (d  tiiis  suit, 
kept  by  the  trustees  in  their  own  possession  for  the  puifKwes  for 
which  they  had  been  pledged. 

The  articles  of  association,  or  agreement  under  which  duA 
transaction  took  place,  were  contained  in  an  aet  passed  before 
a  notary-public  on  the  24th  of  September,  1878,  when  the  mwmal 
hanks  temporarily  suspended  cash  payments  under  the  influence 
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<tf  tlie  financial  panic  which  then  occurred.  The  following  is 
a  copy  of  the  provisions  of  said  act,  which  was  signed  and 
eiitered  into  by  fifteen  banks  of  New  Orleans: — 

**Be  it  known  that  on  this  twenty-fiflh  day  of  the  month  of  ?ep- 
ternl>er,  in  the  year  of  our  Lord  one  thouHand  eight  hundred  mid 
seventy-three,  before  me,  Theodore  Guyol,  a  notary-public,  duly 
coniinisHioned  and  sworn,  for  the  parish  of  Orleans,  State  of  Louis- 
iana, and  in  the  presence  of  the  witnesses  hereinafter  named  and 
undernigned,  personally  appeared  the  parties  whose  names  are  here- 
inafter subscribed,  acting  for  and  in  the  names  of  the  banks  and 
firms  which  they  severally  represent,  who  declared  that  in  their 
several  capacities  they  had  made  and  entered  into  the  following 
agreements  and  stipulations,  which  shall  govern  their  mode  of  pro- 
oedure  for  and  during  the  thirty  days  ensuing  the  date  hereof: 
llcHsrs*  ]x)uis  Schneider,  George  Jonas,  and  Patrick  Irwin  are 
hereby  appointed  as  trustees  to  act  on  behalf  of  the  parties  to  this 
agreement,  the  said  Louis  Schneider  to  act  as  president  of  the  said 
trusteeship.  The  said  trustees  are  hereby  empowered  to  issue  cer* 
tificates  to  each  bank  and  banker,  upon  deposits  of  collaterals,  to 
the  extent  of  seventy-five  per  cent  of  what  the  said  trustees  shall 
deen)  their  par  value,  the  said  certificates  to  be  called  clearing-house 
certificates,  and  to  be  in  sums  of  not  less  than  $1,000,  and  not  more 
Uian  $5,000  each.  The  said  trustees  shall  select  a  bank  to  deposit 
the  collaterals  lodged  with  them.  The  banks  and  bankers  herein 
representl?d  as  parties  to  this  act  are  hereby  bound  to  issue  only 
certified  checks  in  payment  of  all  sums  over  $25,  and  not  to  pay 
currency  in  sums  exceeding  S25  upun  the  checks  of  any  depositor 
on  the  same  day.  The  parties  to  this  agreement  shall  use  certified 
checks  in  ihe  purchase  of  domestic  or  foreign  exchange,  and  clear- 
ing-house certificates  only  in  settlement  of  their  daily  exchanges 
and  balances.  All  new  deposits  shall  be  payable  in  the  same  kind 
of  currency  as  that  deposited.  The  several  banks  and  bankers 
herein  represented  are  hereby  bound  not  to  increase  their  present 
line  of  discounts,  and  to  use  all  efforts  to  curtail  tlieir  liabilities. 
In  case,  at  the  expiration  of  thirty  days  from  this  date,  any  of  the 
parties  to  this  act  should  fail  to  redeem  the  collaterals  deposited  by 
them  as  aforesaid,  the  said  trustees  are  hereby  authorized  and 
empowered  to  sell  and  dispose  of  the  said  collaterals  at  private  sale 
to  the  best  of  the  interest  of  the  parties  interested,  and  to  apply  the 
proceeds  of  such  sales  to  the  redemption  of  said  certificates ;  the 
whole  without  any  intervention  of  justice.  This  agreement  being 
VOL.  VI.  82 
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made  and  entered  into  to  prevent  the  drain  of  currency  which 
would  inevitably  take  place  on  the  banks  of  New  Orleans,  it  ia 
understood  that  it  shall  not  apply  to  gold  deposits,  which  are  to  be 
paid  and  settled  in  the  usual  manner." 

The  court  below  dismissed  the  bill,  and  from  that  decree  the 
receiver  appealed  here. 

Mr.  J.  D.  Rouse  and  Mr,  Charles  Case  for  the  appellant 
Mr.  Thomas  Allen  Clarke^  contra. 

.  Mb.  Justice  Bradley,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  obvious  that  this  transaction  is  free  from  the  objection 
which  applied  in  the  other  cases  which  we  have  just  consid- 
ered. In  this  case,  there  was  an  actual  delivery  of  the  securi- 
ties pledged,  at  the  time  of  advancing  the  certificates  given  on 
the  faith  thereof,  and  a  continued  retention  of  possession  of  the 
pledge. 

The  only  objection  raised  in  the  case  which  we  deem  it 
necessary  to  consider  is,  whether  a  mere  delivery  of  the  securi- 
ties was  sufficient  to  constitute  a  pledge ;  and  this  depends  on 
the  question  whether  the  act  of  1855,  relating  to  pledges  of 
negotiable  and  other  securities,  was  in  force  in  1873.  We 
think  there  is  no  doubt  that  it  was  in  force.  That  act  was  first 
adopted  in  1852,  and  was  re-enacted  in  1855.  It  modified 
those  provisions  of  the  Civil  Code,  art.  3158,  &c.,  which 
required  a  transfer  by  indorsement  and  other  formalities,  in 
order  to  make  a  good  pledge.  The  act  in  question  declared, 
**  that  where  a  debtor  wishes  to  pawn  promissory  notes,  biUs 
of  exchange,  stocks,  obligations,  or  claims  upon  other  persons, 
he  shall  deliver  to  the  creditor  the  notes,  bills  of  exchange, 
certificates  of  stock,  or  other  evidences  of  the  claims  or  rights 
so  pawned ;  and  such  pawn  so  made,  without  further  formali- 
ties, shall  be  valid,  as  well  against  third  persons  as  against 
pledgers  thereof,  if  made  in  good  faith." 

Ever  since  this  enactment,  its  words  have  been  inserted  in 
the  Code  itself,  in  every  successive  edition,  in  immediate  con- 
nection with  the  articles  which  it  modifies.  The  articles  them- 
■elves  are  reproduced,  it  is  true;  but  it  is  probable  th^t  they 
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coyer  some  cases  which  are  not  affected  by  the  statut^ss,  and 
hence  the  reproduction  of  them  is  proper ;  but  whether  so  or 
not,  we  hold  that  the  insertion  of  the  statute  in  connection 
with  them  continues  in  effect  the  modification  which  it 
created.  Subsequent  articles  of  the  Code  relating  to  the  regis- 
tration of  all  privileges  and  other  formalities,  being  previous  to 
the  statute  in  point  of  time,  cannot  affect  its  operation,  though 
standing  on  a  later  page  and  in  a  subsequent  place  in  the  body 
of  the  Code. 

This  consideration  meets  the  objection  arising  from  the 
general  repealing  section  of  the  Revised  Statutes,  which  repeals 
all  statutes  and  parts  of  statutes  which  are  not  incorporated 
into  the  Code,  and  are  repugnant  to  its  provisions. 

We  are  of  opinion  that  the  statute  was  in  force,  and  that 
the  actual  delivery  of  the  securities  was  sufficient  to  constitute 
a  pledge. 

Decree  affirmed* 


Railroad  Compaky  v.  Mains. 

1.  Where  two  or  more  corporations,  subjected  to  a  special  tax  upon  the  net 
income  of  their  roads,  with  immunity  from  other  taxation,  —  tlie  amount 
of  such  special  tax  being  dependent  upon  reports  to  be  made  and  informa- 
tion communicated  by  their  directors  and  other  oflScers,  —  are  consolidated 
into  a  new  corporation,  with  different  directors  and  other  officers,  who  are 
neither  bound  nor  able  to  malce  the  reports  and  give  the  information  required 
of  the  original  companies,  the  new  corporation  thus  created  is  not  entitled 
to  the  immunity  of  the  original  companies  from  general  taxation. 

%,  A  new  corporation  may  be  created  by  the  union  of  two  or  more  corporations, 
and  its  powers  and  privileges  designated  by  reference  to  the  charters  of  other 
companies  as  well  as  by  special  enumeration. 

41.  The  act  of  the  legislature  of  Maine  of  1856,  authorizing  two  or  more  existing 
corporations  to  consolidate  and  form  a  new  corporation,  was  an  act  of  incor 
poration  of  the  new  company ;  and  the  latter,  upon  its  formation,  became 
at  once  subject  to  the  provisions  of  the  general  law  of  1831,  which  declared 
that  any  act  of  incorporation  subsequently  passed  should  at  all  times  there- 
after "  be  liable  to  be  amended,  altered,  or  repealed  at  the  pleasure  of  the 
legislature,  in  the  same  manner  as  if  an  express  provision  to  that  effect 
were  therein  contained,  unless  there  shall  have  been  inserted  in  such  act  of 
incorporation  an  express  limitation  or  provision  to  the  contrary."  So  long 
as  this  provision  remained  unrepealed,  sutwequent  legislation  not  repugnant 
to  it  was  controlled  by  it,  and  is  to  be  construed  and  enforced  m  connection 
with  it. 
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4k  There  being  in  the  act  of  1860  no  limitation  upon  the  power  of  amendment, 
alti'ration,and  repeal,  the  State,  by  the  nwervatiun  in  tiie  law  of  18:U,  which 
is  to  be  considered  as  if  enibo(lie<l  in  that  act,  retained  the  power  to  alter  It 
in  all  particulars  constituting  the  grant  of  corporate  rights,  privileges,  and 
immunities  to  tiie  new  company  fonned  under  it  The  existence  of  the  cor- 
poratiun,  and  its  franchises  and  immunities,  derived  directly  from  the  State^ 
were  tlius  kept  under  its  contro!.  Hights  and  interests  acquired  by  the  com- 
pany, not  constituting  a  part  of  the  contract  of  incorporation,  stand  upon  ft 
different  footing. 

Error  to  the  Supreme  Judicial  Court  of  the  State  of  Maine. 

An  act  of  the  legislature  of  Maine,  passed  in  1874,  provides 
for  a  tax  upon  the  corporate  franchise  of  every  railroad  com* 
pany  in  that  State,  at  the  rate  of  one  and  one-half  per  cent  upon 
its  estimated  value,  determined  in  this  wise:  The  governor  and 
council  of  the  State  are  each  year  required  to  ascertain  the  true 
market  value  of  its  shares,  and  estimate  therefrom  tlie  fair  cash 
yaluation  of  all  the  shares  constituting  its  capital  stock,  on  the 
first  day  of  the  preceding  April.  From  this  valuation  are  to  be 
deducted  the  value  of  its  real  estate  and  other  property  sub- 
jected to  local  taxation,  and,  where  its  lines  extend  beyond  the 
limits  of  the  State,  such  portion  of  the  valuation  as  is  propor- 
tional to  the  length  of  that  part  of  the  lines  lying  without  the 
State.  Upon  the  value  of  the  franchise  thus  determined  the 
governor  and  council  are  to  assess  the  tax ;  the  assessment  is  to 
be  certified  by  the  secretary  of  state  to  the  treasurer,  and  by 
him  notice  thereof  is  to  be  given  to  the  company.  The  tax 
thus  assessed  is  to  be  in  lieu  of  all  taxes  on  shares  of  the  com* 
pany  |)reviously  required  by  law ;  and,  in  case  of  non-payment» 
an  action  will  He  for  its  collection. 

The  Maine  Central  Railroad  Company  was  a  corporation  of 
Maine  in  1875,  and  the  owner  of  a  railroad  in  the  State,  and 
its  franchise  was  assessed  and  taxed  for  that  year  under  thi» 
statute.  It  is  admitted  that  the  provisions  of  the  act  were  in 
all  respects  complied  with,  and  the  required  notice  of  the  as- 
sessment given  to  the  company.  The  tax  not  being  paid,  the 
present  action  of  debt  was  brought  for  its  recoveiy.  The  com- 
pany pleaded  in  defence  that  the  act  of  1874  was  in  conflict 
with  the  provisions  of  its  charter,  and  also  with  the  Constitu- 
tion of  the  State  and  of  the  United  States,  in  that  it  impaired 
the  obligation  of  the  contract  contained  in  the  charter.     Upon 
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an  agreed  statement  of  facts,  the  case  was  suhniitted  to  the 
Supreme  Court  of  the  State  for  its  decision.  That  c^)urt  gave 
judgment  for  the  State,  sustaining  the  validity  of  the  tax; 
and  the  company  brought  the  case  to  this  court  on  writ  of 
error. 

The  Maine  Central  Railroad  Company  was  originally  formed 
in  October,  1862,  by  the  consolidation  of  two  distinct  corpora- 
tions,—  the  Androscoggin  and  Kennebec  Railroad  Company, 
which  was  incorporated  in  March,  1845,  and  had  constructed  a 
railway  from  Waterville  to  Danville ;  and  the  Penobscot  and 
Kennebec  Railroad  Company,  which  was  incorporated  in  April, 
184%  and  had  constructed  a  railway  from  Bangor  to  Waterville. 

The  charter  of  each  company  required  it  to  keep  a  regular 
account  of  its  disbursements,  expenditures,  and  receipts,  in  a 
book,  which  was  to  be  open  at  all  times  to  the  inspection  of  the 
governor  and  council,  and  any  committee  of  the  legislature; 
and  required  its  treasurer,  at  the  expiration  of  every  year,  to 
make,  under  oath,  an  exhibit  to  the  legislature  of  the  net  profits 
derived  from  the  income  of  its  road.  It  also  provided  that  the 
real  estate  of  the  company  should  be  taxable  by  the  towns, 
cities,  and  plantations  in  which  it  lay,  in  the  same  manner  as 
that  of  private  persons,  and  its  value  be  estimated  in  the  same 
way  ;  that  the  shares  of  the  stockholders  should  be  deemed  per^ 
Bonal  estate,  taxable  to  them  at  their  places  of  residence ;  and 
that  whenever  the  annual  net  income  of  the  company  amounted 
to  ten  per  cent  upon  the  cost  of  the  road  and  ^*  its  appendages, 
and  incidental  expenses,"  the  directors  should  make  a  special 
report  of  the  fact  to  the  legislature,  "from  and  after  which 
time"  one  moiety,  or  such  other  portion  as  the  legislature 
might  determine,  of  the  net  income  accruing  thereafter,  above 
the  ten  per  cent,  first  to  be  paid  to  the  stockholders,  should 
annually  be  paid  by  the  treasurer  of  the  corporation,  as  a  tax, 
into  the  treasury  of  the  State.  It  also  declared  that  no  other 
tax  should  ever  be  levied  or  assessed  on  the  corporation,  or  any 
of  its  privileges  or  franchises,  and  that  the  charter  should  "  not 
be  revoketl,  annulled,  altered,  1  mited,  or  restrained,  without 
the  consent  of  the  cor|)Oi-ation,  except  by  due  process  of  law." 

The  consolidation  of  these  two  companies  int4»  the  Maine 
Central  Railroad  Company  was  effected  under  an  act  passed  in 
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April,  1856,  which  authorized  it  upon  the  agreement  of  theii 
directors,  approved  by  the  stockholders,  prescribing  the  ternm 
and  conditions  thereof,  the  mode  of  carrying  the  same  into 
effect,  the  name  of  the  new  corporation,  the  number  of  its 
directors,  the  time  and  place  of  holding  the  first  election,  the 
amount  of  its  capital,  the  number  of  shares  of  stock,  and  the 
manner  of  converting  the  shares  of  the  capital  stock  of  each  of 
the  corporations  into  those  of  the  new  corporation ;  and  filing 
a  duplicate  or  counterpart  of  the  agreement  in  the  office  of  tho 
secretary  of  state.  Immediately  afterwards,  upon  the  election 
of  the  directors,  the  corporations  making  the  agreement  were  to 
be  consolidated,  and,  together,  to  constitute  a  new  corporation, 
by  the  name  therein  mentioned.  The  act  provided  that  the 
new  corporation  thus  formed  should  have  "all  the  powers, 
privileges,  and  immunities  "  possessed  by  each  of  the  corpora* 
tions  entering  into  the  agreement,  and  be  subject  to  all  the 
legal  obligations  then  resting  upon  them  respectively ;  with  a 
proviso,  however,  that  it  should  not  be  construed  as  extinguish- 
ing the  old  corporations  or  annulling  their  charters,  but  that 
they  should  be  "  regarded  as  still  subsisting,  so  far  as  their  con- 
tinuance for  the  purpose  of  upholding  any  right,  title,  or  inter- 
est, power,  privilege,  or  immunity,  ever  possessed,  exercised,  or 
enjoyed  by  either  of  them  may  be  necessary  for  the  protection 
of  the  creditors  or  mortgagees  of  either  of  them,  or  of  such 
new  corporation ;  the  separate  exercise  of  their  respective  pow- 
ers and  the  separate  enjoyment  of  their  respective  privileges 
and  immunities  being  suspended  until  the  protection  of  such 
creditors  or  mortgagees  shall  require  their  resumption,  when 
such  suspension  shall  cease,  so  far  and  for  such  time  as  the 
protection  of  such  creditors  or  mortgagees  may  require." 

Some  years  after  this  consolidation,  by  a  law  passed  in  1878, 
three  other  railroad  companies,  whose  roads  were  at  that  time 
under  lease  to  the  Maine  Central  Railroad  Company,  were 
allowed  to  consolidate  with  it,  upon  the  same  terms  and  con- 
ditions prescribed  by  the  act  of  I806,  so  far  as  they  were  ap- 
plicable; and  such  second  consolidation  was  effected  in  1874. 
These  three  companies  were  the  Portland  and  Kennebec  Rail- 
road Company,  which  owned  a  railroad  from  Augusta  to  Port^ 
land ;  the  Sommerset  and  Kennebec  Railroad  Company,  which 
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had  constructed  a  railroad  from  Skowhegan  to  Augasta;  and 
the  Leeds  and  Farmington  Railroad  Company,  which  owned  a 
railroad  from.  Farmington  to  Leeds  Junction. 

The  first  of  these  three  companies  was  formed  by  holders  of 
bonds  of  the  Kennebec  and  Portland  Railroad  Company,  a  corpo- 
ration created  in  1886,  and,  by  the  act  of  1845,  possessed  of  a 
similar  conditional  immunity  from  taxation  to  that  of  the  two 
companies  first  consolidated.  By  authority  of  the  legislature, 
this  company  had  issued  its  bonds,  secured  b}*^  mortgage  upon  its 
road  and  franchise.  In  1862,  the  mortgage  was  foreclosed,  and 
the  present  corporation  formed.  The  new  corporation  was,  by 
statute,  invested  with  the  legal  rights  and  immunities  of  the 
original  corporation.  It  is  admitted  that  the  charters  of  the 
other  two  of  these  three  corporations  contained  no  limitation 
upon  the  taxing  power  of  the  State. 

It  is  upon  the  franchise  of  the  Maine  Central  Company,  as 
formed  in  1874,  upon  the  second  consolidation,  that  the  tax  wae 
assessed  and  levied  for  which  this  action  was  brought. 

An  act  of  the  legislature  of  Maine,  passed  in  1831,  c.  608 
contained  the  following  provision :  — 

"  All  acts  of  incorporation,  which  shall  be  passed  after  the  passage 
of  this  act,  shall  at  all  times  hereafter  be  liable  to  be  amended, 
altered,  or  repealed,  at  the  pleasure  of  the  legislature,  in  the  same 
manner  as  if  an  express  provision  to  that  effect  were  therein  con- 
tained, unless  there  shall  have  been  inserted  in  such  act  of  incor- 
poration an  express  limitation  or  provision  to  the  contrary." 

Judgment  was  rendered  in  favor  of  the  State,  and  the  com* 
pany  sued  out  this  writ  of  error. 

Mr.  Joaiah  H,  Drummond  for  the  plaintiff  in  error. 

1.  The  legislature  has  the  power,  by  contract,  to  exempt  a 
person  or  corporation  from  taxation,  and  no  subsequent  legisla* 
ture  can  repeal  the  exemption.  Cooley,  Taxation,  66;  New 
Jersey  v.  Wilson^  7  Cranch,  164 ;  Gordon  v.  Appeal  Tax  Courts 
3  How.  133 ;  Piqua  Branch  of  State  Bank  of  Ohio  v.  Knoop^ 
16  id.  869;  Ohio  Life  Insurance  ^  Trust  Co.  v.  Beboltj  id. 
416 ;  Dodge  v.  Woolsey^  18  id.  831 ;  Mechanics'^  ^c.  Bank  v. 
Thomas^  id.  884 ;  Jefferson  Branch  Bank  v.  Skelly^  1  Black. 
486 ;  McGee  v.  Mathis,  4  Wall.  148 ;   Von  Hoffman  v.  City  qf 
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Q^dney^  id.  5S5 ;  Home  of  the  Friendless  v.  Rause^  8  id.  480 ; 
Waahingtan  University  v.  Rouse^  id.  439 ;  Wilmington  Railroad 
V.  Reidn  13  id,  204;  Raleigh  ^  Gaston  Railroad, Co.  v.  Iteid^ 
id.  '269;  Tomlinson  v.  Jessup^  15  id.  454;  Tomllnson  v.  Branchy 
id.  -160;  Humphrey  v.  Pegiies^  16  id.  244;  Z%«  Delaware  Rail- 
road Tax^  18  id.  206 ;  Pacific  Railroad  Co.  v.  Maguire^  *iO  id 
86:  AVeV  Railway  Co.  v.  Pennsylvania^  21  id.  492;  Bail**y  v. 
Magtrire^  22  id.  215;  Central  Railroad^  ^c.  Co.  v.  Georgia^ 
92  U.  S.  665 ;  Branch  et  al.  v.  C%  o/  Charleston  et  al.,  id.  677. 

l^liin  power,  when  the  charters  of  tlie  consolidating  companies 
were  granted,  or  when  any  of  the  acts  in  addition  thereto,  or 
under  which  the  plaintiff  in  error  claims  any  rights,  were 
passed,  was  not  limited  by  any  provisions  of  the  Constitntion 
of  Maine. 

2.  'i'he  plaintiff  in  error  has  a  valid  subsisting  conti-act  in  its 
charter,  in  relation  to  the  manner  in  which  it  shall  be  taxed. 
The  two  companies  first  consolidated  into  the  Maine  Centntl 
were,  by  their  charters  of  1845,  subjected  only  to  a  tax  u|x>n 
the  net  income  of  their  roads,  to  be  ascei*tained  in  a  prescriL>ed 
manner,  over  and  above  ten  per  cent  first  paid  to  tiieir  stock- 
holdei-s;  and  their  charters  declared  that  no  other  tax  shoidd 
ever  b«^  levied  or  assessed  upon  the  corpoL*ations,  or  any  of  their 
privileges  or  fmnchises. 

The  act  of  1874  authorizes,  in  terms,  a  tax  "  upon  the  cor- 
porate fnmchise"  of  the  Maine  Centml  Company;  and  it  is 
admitted  that  such  a  tax  is  other  than  the  one  provided  in  the 
charters  of  the  two  consolidating  companies.  The  act  of  con- 
solidation of  1866,  under  which  the  Maine  Central  was  formed, 
provided  that  it  should  have  *Mill  the  powere,  privileges,  and 
immunities**  possessed  by  each  of  the  consolidating  companies; 
and  thus  the  question  arises,  whether  the  act  of  1874  overrides 
and  contiols  this  exemption;  if  it  docs  not,  the  judgment  below 
must  be  revei-sed. 

8.  I'he  charters  of  the  consolidating  companies  were  not  con- 
tnilled  by  the  act  of  1831,  for  they  contain  a  provision  that  they 
^<  shall  not  be  revoked,  annulled,  altered,  limited,  or  restmined, 
without  the  consent  of  the  corpoi-ation,  except  by  due  prf>cessof 
law  ; "  and  no  specific  reference  to  that  act  was  necessary.  It  is 
claimed  by  the  State  that  that  act  dues  apply,  as  there  is  no 
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express  exemption  from  it  contained  in  the  act  of  1856,  wliich^ 
it  is  insisted^  was  an  act  of  incorpoiution  accepted  by  tlie 
company. 

We  answer,  that  the  act  of  1831  is  limited,  in  its  effect,  to 
^acts  of  incorporation  ;'*  and  that  the  act  of  1856  was  not  an 
^act  of  incorporation/'  within  the  meaning  of  the  term  in 
the  act  of  1881. 

An  act  of  incorporation  was  then  understood  to  be  the  grant- 
ing of  a  franchise  by  the  State  to  a  body  created  by  its  author- 
ity,  and  was  called  a  charter. 

The  act  of  185H  does  not  create  a  body  corporate,  but  merely 
authorizes  two  existing  bodies  corporate  to  unite  in  one ;  nor 
does  it  grant  a  franchise,  but  merely  provides  that,  by  tlie  con- 
solidation, their  fi-anchises  shall  thereby,  ea  instantly  be  ti-ans* 
fen-ed  to  and  vested  in  the  consolidated  corporation. 

It  is  true  that  the  act  uses  the  term  ^^ new  corpoiation,'*  but  it 
uses  the  term  to  distinguish  the  consolidated  corporation  from 
those  composing  it.  In  that  limited  sense,  but  not  m  the  legal 
sense,  it  is  a  new  corporation. 

4.  The  present  charter  of  the  Maine  Central  Railroad  Com 
pany  consists  of  the  several  charters  of  the  original  con)|)anies, 
which  are  now  merged  into  the  present  company.  Its  riglits, 
powers,  and  privileges,  as  to  any  particular  portion  of  its  rail- 
road, must  be  determined  from  these  chartei-s,  and  not  from 
the  consolidating  act.  Such  has  been  the  uniform  decision  of 
this  court,  as  is  shown  by  the  cases  already  cited. 

In  Cfiempeake^  ^a.  Railroad,  Co.  v.  Virginia  (94  U.  S.  718), 
the  court  says  (p.  725),  in  effect,  that  it  has  been  settled  by  its 
repeated  decisions,  that  when  two  companies  consolidate,  with 
all  the  riglits,  privileges,  and  immunities  of  each,  and  one  had 
an  exemption  and  one  had  not,  the  consolidated  company  takes 
the  one  with  the  exemption,  and  the  other  without,  —  a  doo- 
trine  expressly  in  conflict  with  the  right  of  the  State  to  the 
tax  in  question. 

If  the  immunity  from  taxation,  therefore,  now  claimed  origi- 
nally existed,  and  was  not  affected  by  the  consolidation  of  1862, 
it  Wiis  not  impaired  by  the  consolidation  of  1^74.  See  also 
The  DAaware  Jtailroad  Tax  Cane,  18  Wall.  20G,  and  Central 
Uailroady  ^e,  Co.  v.  Qeoryia^  92  LI.  S.  663. 
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Mr.  Lucius  A.  Emery^  Attorney-General  of  Maine,  contra. 

1.  The  Maine  Central  Railroad  Company,  which  came  into 
existence  in  1862,  was  not  a  revival  nor  a  continuation  of  the 
consolidating  corporations.  By  the  very  terms  of  the  act  of 
1856  creating  it,  it  was  a  new  corporation  with  a  different 
name,  and  it  was  to  have  a  separate  board  of  directors.  All  the 
rights,  franchises,  and  property  of  the  old  corporations  were 
^transferred  to  and  vested  in  "  it.  Its  distinct  and  indepen- 
dent existence  is  made  apparent  by  the  fourth  section  of  the 
act,  which  provides  that  the  old  corporations  shall  still  retain 
an  existence,  though  in  an  attenuated  form,  for  the  purpose  of 
protecting  their  respective  creditors.  Although  it  was  not,  in 
fact,  organized  until  1862,  nevertheless,  the  sole  source  of  and 
authority  for  its  existence  was  that  act.  Assuming  that  the 
act  can  be  repealed,  the  simple  words,  *^the  act  of  1856  is 
hereby  repealed,"  would  dissolve  this  new  corporation.  Its 
franchises  were  conferred  upon  it,  not  by  the  old  companies, 
but  by  the  legislature.  The  old  corporations  were  incorpo- 
rated in  1845;  the  new  one,  in  1856.  The  old  corporations 
gave  up  their  rights,  property,  and  franchises,  and  had  no  ex- 
istence for  active  duties.  Their  organization  was  gone.  They 
had  neither  president  nor  directors.  They  surrendered  their 
respective  charters.  Their  franchises  returned  to  the  legisla- 
ture which  gave  them,  and  were  granted  by  it  to  the  new 
corporation.  The  latter  was  a  new  birth,  without  the  sin  of 
exemption  from  taxation.  This  view  is  sustained  by  the  au- 
thorities. See  State  v.  Sherman^  22  Ohio  St.  411 ;  McMahan 
V.  Morrison^  16  Ind.  172 ;  Clearwater  v.  Meredith  et  al.j 
1  Wall.  25. 

2.  The  new  corporation  became  at  once  subject  to  the  act  of 
1881,  which  is  an  essential  provision  of  every  subsequent  act 
of  incorporation,  and  is  as  much  a  part  of  the  act  of  1856  as  if 
it  were  therein  specially  set  forth.  The  right  of  the  legislature 
to  annul  or  repeal  such  subsequent  act  is,  therefore,  unques- 
tionable, unless  it  contains  ^^  an  express  limitation  or  provision 
to  the  contrary."  The  limitation  must  be  expressed,  directly 
and  in  terms. 

8.  Every  presumption  will  be  indulged  against  the  intention 
of  the  legislature  to  surrender  the  power  of  taxation*     The^ 
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langaage  in  which  the  asserted  surrender  is  made  must  be  clear 
and  unmistakable.  Urie  Railway  Co,  y.  Pennsylvania^  21  Wall. 
492 ;  Tucker  v.  Ferguson  et  al.y  22  id.  527 ;  Bailey  v.  Magmre^  id. 
215 ;  St,  Louis  y.  Boatman^ s  Insurance  ^  Trust  Co,y  47  Mo.  155. 
4.  The  legislature  could  not  have  intended  to  exempt  the 
plaintiff  in  error  from  taxation.  When  it  proyided  a  specific 
mode  of  taxation  for  the  Androscoggin  and  Kennebec  Com- 
pany, and  the  Penobscot  and  Kennebec  Company,  and  coye- 
iianted  neyer  to  tax  them  in  any  other  way,  it  imposed  on 
them  certain  duties.  The  directors  of  each  corporation  were 
Inquired  to  keep  accounts  of  the  expenses  and  earnings  of  its 
load,  and  make  a  special  report  to  the  legislature  when  the 
earnings  were  ten  per  cent  per  year  upon  the  cost.  If  the 
directors  neither  could  nor  would  do  this,  the  company  would 
be  obliged  to  submit  to  some  other  form  of  taxation.  So  of  the 
treasurer.  Now,  each  of  these  corporations  of  1845  haying  sur- 
rendered its  franchise  to  the  legislature,  and  given  up  its  or 
ganization,  has  neither  directors  nor  a  treasurer  to  make  report 
and  pay  over.  Each,  so  long  as  it  stood  ready  to  perform  the 
prescribed  duties,  was  entitled  to  this  exemption,  and  lost  it  the 
moment  it  incapacitated  itself  from  performing  them. 

Mr.  Justice  Field,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  principal  question  for  our  determination  is  whether  the 
conditional  and  limited  taxation,  to  which  the  two  original 
companies  first  consolidated  were  subjected,  is  extended  to  the 
present  corporation  defendant  after  its  second  consolidation. 
As  the  act  of  1856,  authorizing  the  first  consolidation,  conferred 
upon  the  new  corporation  "all  the  powers,  privileges,  and 
immunities  "  possessed  by  each  of  the  consolidating  companies, 
and  the  act  of  1873,  by  refercmce,  adopts  the  same  provisions,  it 
is  contended  that  the  new  company  is  exempt  from  any  other 
taxation  than  that  to  which  they  were  subjected,  at  least,  that 
so  much  of  the  road  of  the  company  as  originally  belonged  to 
those  consolidating  companies  is  thus  exempt. 

It  is  not  questioned  by  counsel  on  either  side  that  the  charter 
of  a  private  corporation  is  a  contract  between  the  State  and  its 
corporators,  and  protected  under  the  Constitution  of  the  United 
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States,  like  any  other  contract,  from  l^slalion  ini|iairing  its 
obli^tion.  This  has  been  so  often  decided,  that  its  statement 
is  only  the  repetition  of  an  achnitted  legal  principle.  The  only 
question  for  serious  inquiry,  Avhei-e  legislation  afTectiiig  the 
charter  is  the  subject  of  complaint,  is  wliether  it  does  in  fact 
im|Niir  the  obligntion  of  the  contmct ;  for  there  may  be  legisla- 
tion touching  the  powers  of  the  corporation  which  will  not 
Lave  that  result.  Nor  is  it  questioned  by  counsel  that  the 
taxation,  both  in  its  mode  and  extent,  may  be  so  prescribed  in 
the  charter  as  to  pi-eclude  any  subsequent  interference  by  the 
State  with  either.  Repeated  decisions  of  this  court  have  so 
adjudged ;  though  the  right  of  one  legislature  to  bind  its  suo- 
cessora  in  the  exercise  of  its  power  of  taxation,  which  is  an 
essential  attribute  of  sovereignty,  has  met  with  frequent  ear- 
nest dissent  from  a  minority  of  the  court. 

The  provision  in  the  charters  of  the  two  original  companies 
was  a  clear  conditional  limitation  upon  the  power  of  the  State 
to  tax  them.  Language  could  not  be  made  more  direct  and 
positive.  Only  upon  the  annual  net  income  received  from  the 
vomh  of  the  companies  above  the  ten  per  cent  paid  to  the  stock- 
holders could  a  tax  be  imposed  by  the  State,  and  then  only  a 
portion  of  such  net  income  could  be  exacted.  "  No  other  tux/* 
said  the  charter,  should  ever  be  levied  or  assessed  on  the  corpo- 
rations, or  any  of  their  privileges  or  franchises.  So  long  as 
these  companies  were  distinct  corporations,  only  the  tax  thus 
prescribed  could  be  imposed  upon  them.  But,  when  they  were 
merged  in  the  new  corporation,  their  distinct  corporate  exist- 
ence ceased,  except  so  far  as  their  existence  might  be  necessaiy 
for  the  protection  of  their  creditors  or  mortgagees,  or  those  of 
the  new  corporation.  The  conditions  upon  which  the  limita- 
tion of  taxation  was  prescribed  could  be  performed  only  while 
the  companies  were  distinct  conpoi-ations  operating  sepai*at« 
lines.  Those  companies  only  were  required  to  keep  an  account 
of  their  disbursements,  expenditures,  and  receipts,  for  the 
inspection  of  the  governor  and  council,  and  committees  of  the 
legislature.  Their  treasui'ei's  only  were  bound  to  render  to 
the  legislature,  at  the  expiration  of  every  year,  exhibits  under 
oath  of  the  net  profits  of  their  roads.  Their  directors  only 
Were  called  upon  to  make  a  special  report  to  the  legislature^ 
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whenever  their  annual  income  amounted  to  ten  per  cent  upou 
the  cost  and  expenses  of  their  roads.  It  was  only  upou  such 
report  that  the  legislature  was  to  determine  the  portion  of  the 
income  which  should  be  received  in  lieu  of  other  taxes.  The 
new  company  was  subject  to  no  such  duty  of  keeping  as 
account  of  the  expenditures  and  i*eceipts  of  the  original  lines; 
its  directors  were  not  called  upon  to  make  any  report  as  to  the 
income  of  such  lines ;  nor  was  its  treasurer  required  to  make 
any  annual  exhibit  of  the  net  profits  derived  from  them.  The 
assets  of  all  the  companies  were  intermingled;  and  continuoua 
trains  were  run  over  the  whole  length  of  the  several  roads.  It 
would  have  been  impossible  to  show  what  would  have  been  the 
profits  of  each  road  without  the  consolidation.  Only  an  approxi 
roation  to  them  would  have  been  attainable;  and  that  would 
have  been  based  upon  estimates  more  or  less  speculative  in  their 
character. 

The  consolidation  of  the  original  companies  was  a  voluntary 
proceeding  on  their  part.  The  law  made  it  dependent  upon 
their  agreement;  and  that  law  was  presumably  passed  upon 
their  request,  as  they  are  named  in  it,  and  they  acted  under  it. 
Having  thus  disabled  themselves  from  a  compliance  with  the 
conditions,  upon  the  perfoimance  of  which  the  amount  to  be 
paid  as  a  tax  to  the  State  could  be  ascertained,  they  must  be 
considered  as  having  waived  the  exemption  dependent  upon 
such  performance.  Their  exemption  was  qualified  by  their 
duties,  and  dependent  upon  them.  They  incapacitated  them- 
selves from  the  performance  of  those  duties  by  a  proceeding 
which  they  supposed  would  give  them  greater  advantages  than 
they  possessed  in  their  separate  condition,  and  they  thus  lost 
their  exemption.  The  new  company  was  not  charged  with  the 
duties  which  they  were  to  perform  to  the  State,  and  by  which 
the  State  was  to  be  governed  in  its  taxation,  nor  was  the  State 
under  any  obligation  to  accept  a  substituted  performance  from 
other  parties. 

The  provision  in  the  act  authorizing  the  consolidation,  that 
the  new  company  should  have  all  the  powers,  privileges,  and 
immunities  of  the  original  companies,  must,  therefore,  be  taken 
with  the  qualification  that  it  should  have  them  so  far  as  they 
could  be  exercised  or  enjoyed  by  it,  with  its  different  officers 
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and  distinct  constitution.  Where  their  exercise  or  enjoyment 
required  other  ofScers  or  a  di£Eerent  constitution,  the  gi-ant  was 
to  that  extent  necessarily  inoperative. 

The  Maine  Central  Railroad  Company  was,  upon  the  con- 
solidation of  the  original  companies,  a  new  corporation,  as 
distinct  from  them  as  though  it  had  been  created  before  their 
existence.  The  fact  that  the  powers,  privileges,  and  immuni- 
ties which  they  had  possessed  were  conferred  upon  the  new 
company,  so  far  as  they  could  be  exercised  or  enjoyed  by  it,  in 
no  respect  affected  its  character  as  a  distinct  body.  A  new 
corporation  may  be  as  readily  created  by  the  union  of  two  or 
more  corporations  as  by  the  union  of  individuals;  and  its 
powers  and  privileges  may  as  well  be  designated  by  reference 
to  the  charters  of  other  companies  as  by  special  enumeration. 

It  follows  that  the  limitation  of  the  taxing  power  of  the 
State  to  a  portion  of  their  net  income  prescribed  in  the  charters 
of  the  old  companies  ceased  upon  their  consolidation  into  the 
Maine  Central.  When  this  new  company  came  into  existence, 
it  became  subject  to  the  provisions  of  the  general  law  of  1831, 
which  declared  that  any  act  of  incorporation  subsequently 
passed  should  at  all  times  thereafter  ^^  be  liable  to  be  amended, 
altered,  or  repealed,  at  the  pleasure  of  the  legislature,  in  the 
same  manner  as  if  an  express  provision  to  that  effect  were 
therein  contained,  unless  there  shall  have  been  inserted  in  such 
act  of  incorporation  an  express  limitation  or  provision  to  the 
contrary."  Although  this  provision  could  not  bind  any  succeed- 
ing legislature  which  might  choose  to  disregard  it,  so  long  as 
it  remained  unrepealed,  subsequent  legislation  not  repugnant 
to  it  was  controlled  by  it,  and  must  be  construed  and  enforced 
in  connection  with  it.  There  was  no  limitation  in  the  act 
authorizing  the  consolidation,  which  was  the  act  of  incorpora- 
tion of  til 3  new  company,  upon  the  legislative  power  of  amend- 
ment and  alteration,  and,  of  course,  there  was  none  upon  the 
extent  or  mode  of  taxation  which  might  be  subsequently 
adopted.  By  the  reservation  in  the  law  of  1881,  which  is  to 
be  considered  as  if  embodied  in  that  act,  the  State  retained  the 
power  to  alter  it  in  all  particulars  constituting  the  grant  to 
the  new  company,  formed  under  it,  of  corporate  rights,  privi- 
leges, and  immunities.     The  existence  of  the  corporation,  and 
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its  francbises  and  immunities,  deriyed  directly  from  the  State,  • 
were  thus  kept  under  its  control.     Rights  and  interests  acquired 
by  the  company,  not  constituting  a  part  of  the  contract  of 
incorporation,  stand  upon  a  different  footing.     But  no  such^ 
rights  or  interests  are  here  involved.    Neto  Jersey  v.  Yardj  95 
U.  S.  104 ;  Tomlinson  v.  Je89up,  15  Wall.  454. 

The  several  cases  cited  by  counsel  from  the  decisions  of  this 
court,  upon  the  effect  of  consolidating  several  companies  where 
some  of  them  possess  an  immunity  from  taxation,  do  not  mill* 
tate  against  the  views  here  expressed.  They  are  77ie  Delaware' 
BaUroad  Tax,  18  Wall.  206;  Central  Railroad  ^  Banking 
Co.  V.  Georgia,  92  D.  S.  665 ;  and  Chesapeake  ^  Ohio  Rail" 
road  Co.  v.  Virginia,  94  U.  S.  718.  In  the  Delaware  Railroad 
Tax  Case,  it  appeared  that  three  companies  —  one  of  which 
owned  a  railroad  in  Pennsylvania,  one  a  railroad  in  Maryland, 
and  one  a  railroad  in  Delaware  —  were  consolidated  into  one 
company  under  the  legislation  of  those  States.  The  act  of 
the  legislature  of  Delaware  declai-ed  that  the  respective  com- 
panies should  constitute  one  company,  and  be  entitled  to  all 
the  rights,  privileges,  and  immunities  which  each  and  all  of 
them  possessed  and  enjoyed  under  their  respective  charters ; 
and  one  of  those  charters,  which  was  granted  by  Maryland, 
had  exempted  the  shares  of  the  capital  stock  of  its  company 
from  taxation.  It  was  held  that  the  provision  in  the  Delaware 
act  in  no  respect  affected  its  power  of  taxation  upon  the  prop- 
erty of  the  new  company  in  that  State ;  that  the  new  company 
stood  in  each  State  as  the  original  company  had  previously 
stood  in  that  State,  invested  with  the  same  rights  and  subject 
to  the  same  liabilities ;  and  that  it  was  not  the  intention  of 
either  State  to  enforce  within  its  limits  the  legislation  of  the 
other.  This  decision  has  no  bearing  upon  the  questions 
involved  in  the  present  case. 

In  Central  Railroad  ^  Banking  Co.  v.  Georgia,  it  was  held 
that  the  consolidation  of  two  railroad  companies  did  not 
necessarily  work  a  dissolution  of  both  and  the  creation  of  a 
new  corporation ;  that  whether  such  would  be  its  effect  de-. 
pended  upon  the  legislative  intent  manifested  in  the  statute; 
under  which  the  consolidation  took  place ;  that,  in  the  case, 
under  consideration,  the  two  companies  there  mentioned  werft  ' 


512  Railroad  Go.  v.  Maine.  [Sup.  Ct. 

not  disdoWed  by  their  consolidation;  that  the  consolidatod 
conipsuiy  continued  to  possess  all  the  rights  and  immunities 
whicii  were  conferred  upon  each  company  by  its  original  char- 
ter; and,  inasmuch  as  one  of  the  companies  was  exempted  fi-om 
liability  to  any  greater  tax  than  one-half  of  one  per  cent  of  its 
net  annual  income,  the  iexemption  continued  after  the  consoli- 
dation. I'lie  State,  in  that  case,  claimed  tliat  a  new  company 
was  the  result  of  the  consolidation,  and  that  its  charter  was 
then  subject  to  repeal  or  modification,  at  the  will  of  the  legis- 
lature. The  court  replied,  that  if  the  charter  of  the  company 
having  the  exemption  had  been  surrendered,  and  a  new  coi-po- 
ration  created  by  the  consolidation,  the  consequences  claimed 
by  the  State  "  might  and  probably  would  follow.'*  There  is 
nothing  in  this  decision  which  touches  the  case  at  bar. 

In  Chesapeake  ^  Ohio  Railroad  Co.  v.  Virginia^  it  was  held 
that  a  mil  road  corporation,  formed  under  an  act  of  the  legis* 
lature  by  the  consolidation  of  existing  companies,  and  ^^  vested 
with  all  the  rights,  privileges,  franchise,  and  property  which 
may  have  been  vested  in  either  company  prior  to  the  act  of 
consolidation,"  acquired  no  greater  immunity  from  taxation 
than  had  been  severally  enjoyed  by  the  original  companies 
as  to  the  portions  of  the  road  belonging  to  them,  and  that 
whatever  property  had  been  subject  to  taxation  previous  to 
the  consolidation  remained  so  afterwards.  This  decision  has 
no  application  to  tlie  questions  involved  in  the  case  before  as. 
In  none  of  these  cases  were  duties  required  of  the  original 
companies  and  their  directors  and  officers,  which  could  not 
have  been  equally  discharged  by  the  new  companies,  nor  was 
the  extent  or  mode  of  taxation  made  dependent  upon  informa- 
tion to  be  imparted  by  officers  who,  upon  the  consolidation  of 
the  companies,  had  ceased  to  exist. 

We  have  in  this  opinion  made  no  reference  to  the  charters 
of  the  three  railroad  companies  which  were  consolidated  with 
the  Maine  Central  Company  in  1874.  It  is  admitted  that  the 
charters  of  two  of  them  contained  no  limitation  upon  the  tax- 
ing power  of  the  State.  The  thiixl  company,  incorporated  in 
18d6,  obtained,  by  an  act  passed  in  1845,  a  conditional  exemp* 
tion  from  taxation,  like  that  in  the  charters  of  the  two  compa- 
nies in  the  first  consolidation.     A  mortgage  upon  its  road  and 
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franchise  was,  in  1862,  foreclosed  by  the  mortgagees,  who 
acquired  the  property  and  formed  a  new  corporation.  This 
new  corporation  was,  by  the  statute  which  authorized  it, 
declared  invested  with  the  legal  rights  and  immunities  of  the 
original  corporation.  When  it  afterwards  consolidated  with 
the  Maine  Central,  its  rights  and  immunities  passed  to  that 
company,  only  to  the  extent  and  subject  to  the  same  limitations 
as  those  of  the  original  two  companies. 

It  follows  that  there  is  no  error  in  the  judgment  of  the 
Supreme  Court  of  Maine ;  and  it  is,  therefore, 

Affirmed. 

Mb.  Justicb  Strong  dissented. 


Athebton  v.  Fowusb. 

1.  No  right  of  preemption  can  be  established  bj  a  settlement  and  Improrement 
on  a  tract  of  public  land  where  the  claimant  forcibly  intruded  upon  the 
possession  of  one  who  had  already  settled  upon,  improyed,  and  enclosed  that 
tract 

S.  Such  an  intrusion,  though  made  under  pretence  of  pre-empting  the  land,  if  but 
a  naked,  unlawful  trespass,  and  cannot  initiate  a  right  of  pre-emption. 

Errob  to  the  Supreme  Court  of  the  State  of  California. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Montgomery  Blair  for  the  plaintifE  in  error. 
Mr.  S.  F.  PhUlipSy  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  case  originates  in  an  action  of  replevin  brought  by  Page, 
who  died  during  the  progress  of  the  litigation,  and  is  now  rep- 
resented by  Atherton,  his  executor,  the  plaintiff  in  error.  The 
plaintiff  below  obtained  possession  of  the  hay,  which  was  the 
subject  of  the  writ  of  replevin ;  but,  on  trial  before  a  jury,  they 
found  he  was  not  entitled  to  the  possession,  and  judgment  for 
the  value  of  the  hay  was  rendered  against  him.  This  judg- 
ment was  affirmed  on  appeal  to  the  Supreme  Court  of  the  State, 
and  is  now  brought  before  us  for  review  on  questions  whioh 
▼OL.  n.  33 
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relate  to  the  rights  acquired  in  the  soil  from  which  the  hay  was 
cut,  or  rather  which  might  have  been  acquired  to  such  soil 
under  acts  of  Congress. 

The  hay,  which  is  the  subject  of  oontroversy,  was  cut  in  the 
summer  of  1863,  on  part  of  the  land  embraced  within  the  Val- 
lejo  grant  of  the  Soscol  ranch. 

The  history  of  the  title  to  that  ranch  is  given  in  the  report 
of  Frifthie  v.  Whitney,  9  Wall.  187.  The  claim  of  Vallejo  to 
the  confirmation  of  the  grant  was  finally  decided  against  him 
in  this  court,  March  22,  1862.  By  viitue  of  the  thitteenth 
section  of  the  act  of  Congress  of  March  3,  1851  (9  Stat.  633)^ 
the  land  embniced  within  his  claim  became  public  land  of  the 
United  States  whenever  it  was  finally  decided  to  be  invalid. 
No  public  survey  had  been  extended  over  these  lands  at  that 
time,  and  the  whole  of  the  Soscol  ranch  was  held  in  possession, 
and  luul  been  for  years,  under  the  Mexican  patent  to  Vallejo, 
%nd  by  tenants  or  purchasers  under  his  title. 

Nevertheless,  a  large  number  of  peraons  who  had  previously 
no  interest  in  or  claim  to  or  possession  of  any  part  of  this  laud 
invaded  it  by  force,  tore  down  the  fences,  dispossessed  those 
who  occupied  it,  and  built  on  and  cultivated  parts  of  it,  under 
pretence  of  establishing  a  right  of  pre-emption  to  the  several 
parts  which  they  so  seized.  The  general  character  of  this 
movement  is  well  described  in  Fri%bie  v.  Wlutney,  supra. 

The  defendants  in  this  case,  though  taking  no  part  in  the 
night  invasion  mentioned  in  that  case,  did,  during  the  spring 
and  summer  of  1862  and  1863,  enter  upon  the  lands  in  the  pos- 
session of  Page,  —  land  which  in  every  insbmce  was  enclosed 
within  fences,  and  which  was  in  actual  cultivation.  And  this 
entry  was  without  asking  the  consent,  or  having  in  any  way 
the  permission,  of  those  in  possession,  but  by  forcibly  driving 
them  out.  The  hay,  which  is  the  subject  of  the  conti'ovei'sy, 
was  cut  from  meadows  or  grounds  set  in  grass  by  Page.  Tiiese 
facts  ai-e  stated,  or  evidence  from  which  the  jury  Inul  a  right 
to  infer  them,  in  a  case  made  by  the  parties,  on  which  the 
Supreme  Couit  finally  decided  it. 

But  Congress,  on  the  third  day  of  March,  1863,  enacted  that 
all  settlers  on  the  land  claiming  under  Vallejo  might  enter  the 
land  held  by  them  to  the  extent  of  their  actual  possession  at 
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91*26  per  acre,  aiid  have  a  patent  for  the  same  as  soon  as  the 
surveys  were  extended  over  the  ranch.  So  that,  when  the  hay 
in  controveray  was  cut,  the  defendants  knew,  or  should  have 
kno%vn,  that  tliey  were  mere  trespassers  on  the  hinds  of  Page, 
and  had  no  right  to  the  hay. 

It  is,  however,  to  be  considered  that  there  is  the  doctrine 
that  a  person  having  the  legal  title  to  land,  but  out  of  posses- 
sion, cannot  maintain  the  action  of  replevin  for  hay  or  timber 
cut  on  the  land.  This  general  doctrine  has  been  modified  both 
by  statute  and  by  judicial  decision  in  the  several  States,  until  it  is 
not  easy  to  say  exactly  how  much  of  it  is  left  in  any  one  of  the 
States.  In  the  case  before  us,  the  couit,  on  the  trial,  gave  the 
law  on  the  subject  very  clearly ;  and,  as  it  is  a  doctrine  not 
affected  by  the  Constitution  or  laws  of  the  United  States,  we 
must  take  it  to  have  been  correctly  expounded  to  the  jury. 

The  court  instructed  them,  that,  if  plaintiff  was  in  the  actual 
possession  of  the  land  when  the  defendants  entered,  tliere  was 
no  disseisin ;  and  the  subsequent  possession  of  defendants  did 
not  oust  that  of  the  plaintiff,  unless  they  found  that  they  had 
entered  in  good  faith,  with  intent  to  pre-empt  the  land  on  which 
the  hay  was  cut,  and  that  they  had  the  actual  possession  of  it 
at  the  time  the  hay  was  cut.  To  the  last  part  of  this  instruc- 
tion plaintiff  excepted.  The  court  also  said :  ^^  If  you  believe 
from  the  evidence  that  the  defendants  entered  in  good  faith, 
with  intention  to  pre-empt  the  land  on  which  the  hny  was  cut, 
and  had  actual  posssession  of  it  at  the  time  the  hay  was 
cut,  your  verdict  should  be  for  the  defendants." 

The  plaintiff  asked  the  court  to  charge  the  jury,  that,  if  he 
was  in  the  actual  possession  of  the  land,  having  cultivated  it 
for  several  years  previously,  and  the  defendants  broke  through 
his  enclosure  against  his  consent,  the  entry  was  unlawful, 
though  the  land  might  be  public  land,  the  prior  right  of  pre- 
emption belonging  to  him  who  had  the  prior  and  continued 
possession.     This  the  court  refused. 

In  short,  it  is  obvious  that  the  case  was  made  by  the  court  to 
turn  on  the  assumption  that  the  land  was,  in  its  then  condition, 
liable  to  be  pre-empted  by  defendants,  against  the  wishes  of 
plaintiff,  and  tliat,  to  effect  the  entry  and  cultivation  necessary 
to  establish  the  right  of  pre-emption,  the  defendants  could,  by 
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force  and  riolence  and  by  breaking  into  an  actual  enclosure 
and  by  turning  the  plaintiff  oat,  acquire  such  right  of  pre-emp- 
tion, and  at  the  same  time  a  bona  fide  possession. 

Unless  the  laws  of  the  United  States  justify  this  conduct,  the 
instnictions  of  the  court  were  erroneous,  and  to  the  prejudice  of 
the  plaintiff  in  a  matter  involving  his  rights  under  the  acts  of 
Congress. 

At  the  time  this  action  was  tried,  Page  had  obtained  title 
to  the  land  under  the  act  of  March  3, 1865.  This  related  back 
to  his  possession  under  the  Vallejo  grant ;  and  the  tide  in  this 
action  was  not  disputed.  It  was  simply  a  question  before  the 
court  in  that  trial,  therefore,  whether  the  intention  to  pre-empt 
the  land  changed  what  would  otherwise  have  been  a  mere  tres* 
pass  into  a  b(ma  fide  possession  which  would  defeat  the  present 
action. 

Undoubtedly,  there  have  been  cases,  and  may  be  cases  again, 
where  two  persons  making  settlement  on  different  parts  of  the 
same  quarter-section  of  land  may  present  conflicting  claims 
to  the  right  of  pre-emption  of  the  whole  quarternsection,  and 
neither  of  them  be  a  trespasser  upon  the  possession  of  the  other, 
for  the  reason  that  the  quarter-section  is  open,  unenclosed,  and 
neither  party  intei'feres  with  the  actual  possession  of  the  other. 
In  such  cases,  the  settlement  of  the  later  of  the  two  may  be* 
bona  fide^  for  many  reasons.  The  first  party  may  not  have  the 
qualifications  necessary  to  a  pre-emptor,  or  he  may  have  pre- 
empted other  land,  or  he  may  have  permitted  the  time  for  filing 
his  declaration  to  elapse,  in  which  case  the  statute  expressly 
declares  that  another  person  may  become  pre-emptor,  or  it  may 
not  be  known  that  the  settlements  are  on  the  same  quarter. 
Johnson  V.  Towalet/y  13  Wall.  72 ;  sect.  15,  act  of  Sept.  4, 1841, 
6  Stat.  465. 

But  all  these  cases  suppose  that  the  parties  began  their  poe- 
session  and  made  their  settlements  and  built  their  houses  on 
lands  not  in  the  actual  possession  of  another.  It  is  not  to  be 
presumed  that  Congress  intended,  in  the  remote  regions  where 
these  settlements  are  made,  to  invite  forcible  invasion  of  the 
premises  of  another,  in  order  to  confer  the  gratuitous  right  of 
preference  of  purchase  on  the  invaders.  In  the  parts  of  the 
countrv  where  these  pre-emptions  are  usually  made,  the  proteo* 
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tion  of  the  law  to  rights  of  person  and  propert]^  is  generally  but 
imperfect  onder  the  best  of  circumstances.  It  cannot,  there- 
fore, be  belieyed,  without  the  strongest  evidence,  that  Congress 
has  extended  a  standing  invitation  to  the  strong,  the  daring,  and 
the  unscrupulous  to  dispossess  by  force  the  weak  and  the  timid 
from  actual  improvements  on  the  public  land,  in  order  that  the 
intentional  trespasser  may  secure  by  these  means  the  preferred 
right  to  buy  the  land  of  the  government  when  it  comes  into 
market 

A  cai*eful  examination  of  the  laws  concerning  the  survey  and 
sale  of  our  public  lands  will  show  that  nothing  of  this  kind  is 
sanctioned,  and  that  so  mjmy  other  ways  are  open  to  purchasers 
of  these  lands  that  no  such  proceeding  is  necessary  to  enable 
any  one  to  secure  his  rights.  In  the  earliest  stages  of  our  land 
system  no  right  or  interest  could  be  secured  by  the  individual 
in  any  public  land  until  it  had  been  surveyed  into  legal  subdi- 
visions. Nor  after  this  had  been  done  was  it  subject  to  sale, 
until,  by  a  proclamation  of  the  President,  it  was  brought  into 
market.  This  proclamation  always  fixed  a  time  and  place 
when  the  lands  within  a  given  district  were  to  be  offered  for 
sale  at  public  auction ;  and  until  all  of  them  were  sold  which 
could  be  sold  in  this  manner,  at  prices  above  the  minimum 
fixed  by  law,  no  one  could  make  a  private  entry  of  a  particular 
tract,  or  establish  a  claim  to  it.  The  scenes  of  violence,  fraud, 
and  oppression,  and  the  combinations  which  attended  these  sales, 
and  the  wrongs  perpetrated  under  them,  led  to  the  law  of  pre- 
emption. It  often  occurred  that  emigration,  in  advance  of  the 
readiness  of  the  public  lands  for  these  sales,  had  caused  hun- 
dreds and  thousands  to  settle  on  them ;  and,  when  they  came  to 
be  sold  at  public  auction,  their  value,  enhanced  by  the  houses, 
fences,  and  other  improvements  of  the  settler,  placed  them  be- 
yond his  reach,  and  they  fell  into  the  hands  of  heartless  specu- 
lators. To  remedy  this  state  of  things  the  pre-emption  system 
was  established.  This,  at  first,  was  only  applicable  to  lands 
which  had  been  surveyed.  But  gradually  this  was  changed, 
ontil,  in  1862,  pre-emptions  were  allowed,  under  proper  restric- 
tions, on  unsurveyed  lands  as  well  as  Ihose  surveyed.  Act  of 
Jone  2, 1862, 12  Stat  418. 

It  may,  therefore,  be  said  that  at  tie  time  the  transaotieni 
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occurred  of  which  we  are  speaking  there  were  three  modes  of 
secunng  title  to  public  lands:  1.  By  purchase  at  the  public 
land  sales  ordered  by  the  President.  2.  By  private  entry; 
that  is,  by  going  to  the  land-officer  and  paying  at  the  rate  of 
tl.25  or  9(2.50  per  acre  for  any  land  subject  to  private  entry  or 
sale  at  those  rates  respectively.     8.  By  pre-emption. 

Both  the  former  modes  contemplated  the  immediate  payment 
of  the  money,  and  the  right  of  the  party  to  the  land  was  fixed 
when  this  was  done.  He  had  then  a  vested  interest,  which  be- 
came a  perfect  legal  title  when  he  received  his  patent.  This 
was  usually  after  such  delay  as  was  necessary  to  ascertain  if 
there  were  any  conflicting  claims  or  rights  to  the  land. 

But  the  pre-emption  of  land  did  not  require  or  admit  of  pay- 
ment at  the  time  the  right  of  pre-emption  was  exercised.  The 
land  might  not  have  been  surveyed,  and  then  it  could  not  be 
identified  or  described  so  as  to  cause  a  patent  to  issue  on  it. 
The  law  also  intended  to  give  the  settler  time  to  build  a  house, 
break  up  the  ground,  and  make  a  settlement  first  and  payment 
afterwards. 

During  this  preliminary  period  he  had  no  vested  right  to  the 
land ;  but,  as  we  have  elsewhere  decided,  he  did  thus  acquire 
the  right  of  preference  in  the  purchase.  That  is  to  say,  if  he 
made  the  necessary  settlement  and  improvement,  and  the  neces- 
sary declaration  in  writing,  no  other  person  could  buy  the  land 
until  the  period  elapsed  which  the  law  gave  him  to  pay  the 
purchase-money.  Frisbie  v.  Whitney,  9  Wall.  187 ;  Hutching* 
V.  Lou\  16  id.  77. 

Among  the  things  which  the  law  required  of  a  pre-emptor, 
and  tlie  principal  things  required  of  him  to  secure  his  right, 
were :  1.  To  make  a  settlement  on  the  land  in  person.  2.  To 
inhabit  and  improve  the  same. .  8.  To  erect  a  dwelling-house 
thereon.     Sect.  2259,  Rev.  Stat. 

At  the  moment  the  land  on  which  the  hay  in  this  case  was 
cut  became  liable  to  pre-emption,  the  whole  of  it  was,  by  the 
various  persons  claiming  under  Vallejo,  1,  settled  on  by  tliem 
in  person ;  2,  inhabited  and  improved  by  them ;  and,  8,  it  had 
dwellings  erected  on  it  by  them. 

Unless  some  reason  is  shown,  not  found  in  this  record,  these 
were  the  persons  entitled  to  make  pre-emption,  and  no  one  else. 
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But  suppose  they  were  not.  Does  the  policy  of  the  pre-emp- 
tion law  authorize  a  stranger  to  thrust  these  men  out  of  their 
houses,  seize  their  improvements,  and  settle  exactly  where  they 
were  settled,  and  by  these  acts  acquire  the  initiatory  right  of 
pre-emption?  The  generosity  by  which  Congress  gave  the 
settler  the  right  of  pre-emption  was  not  intended  to  give  him 
the  benefit  of  another  man's  labor,  and  authorize  him  to  turn 
that  man  and  his  family  out  of  their  home.  It  did  not  propose 
to  give  its  bounty  to  settlements  obtained  by  violence  at  the 
expense  of  others.  The  right  to  make  a  settlement  was  to  be 
exercised  on  unsettled  land ;  to  make  improvements  on  unim- 
proved land.  To  erect  a  dwelling-house  did  not  mean  to  seize 
some  other  man's  dwelling.  It  had  reference  to  vacant  land,  to 
unimproved  land ;  and  it  would  have  shocked  the  moral  sense  of 
the  men  who  passed  these  laws,  if  they  had  supposed  that  they 
had  extended  an  invitation  to  the  pioneer  population  to  acquire 
inchoate  rights  to  the  public  lands  by  trespass,  by  violence,  by 
robbery,  by  acts  leading  to  homicides,  and  other  crimes  of  less 
moral  turpitude. 

We  have  not  been  able  to  find  any  decision  of  the  courts 
directly  in  point  on  this  question.  But  in  the  case  of  the 
United  States  v.  Stanley  (6  McLean,  409),  Mr.  Justice  McLean 
gave  expression  to  the  opinion,  that,  where  a  man  was  engaged 
in  erecting  a  house  in  order  to  make  a  pre-emption  claim  tc 
lands  purchased  of  the  Miami  Indians,  another  person,  who  by 
force  turned  him  out  of  the  house,  and  having  finished  it  took 
up  his  residence  there,  could  not  by  that  proceeding  acquire  a 
valid  settlement,  unless  the  other  party  voluntarily  withdrew 
all  claim  to  the  property.  The  case  in  regard  to  the  trespass  is 
very  like  the  one  before  us,  and  though  the  validity  of  the  entry 
of  the  trespasser  was  only  remotely  in  question,  the  remark 
of  the  learned  justice,  who  was  familiar  with  the  laws  regulat- 
ing the  sales  of  public  lands,  is  entitled  to  respect. 

So,  also,  in  the  case  of  Frisbie  v.  Whitney^  before  mentioned^ 
this  court  said,  that  while  it  was  not  necessary  to  decide  it, 
there  were  serious  difficulties  in  regard  to  complainant's  right 
to  make  a  valid  pre-emption  by  a  forcible  intrusion  upon 
land  cultivated,  enclosed,  and  peaceably  occupied  by  another 
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In  tlie  present  case,  \re  are  met  with  that  qneetion  directly  in 
our  way,  and  we  are  of  opinion  that  it  cannot  be  done. 

It  follows  that  the  defendants  could  not  have  made  any  law- 
ful entry  on  the  lands  where  the  hay  was  cut  in  this  case; 
that  no  law  existed  which  gave  them  any  right  to  make  such 
an  entry ;  that  they  were  mere  naked  trespassers,  making  an 
unwarranted  intrusion  upon  the  enclosure  of  another,  — an  en- 
closure and  occupation  of  years,  on  wLich  time  and  labor  and 
money  had  been  expended,  —  and  that  in  such  a  wrongful  at^ 
tempt  to  seize  the  fruits  of  other  men^s  labor  there  could  be  no 
hima  fde  claim  of  right  whatever.  The  instruction  of  the 
court  that  this  could  be  done,  founded  on  an  erroneous  view  of 
the  pre-emption  law,  was  itself  erroneous,  and  the  judgment 
founded  on  it  must  be  reversed. 

The  judgment  of  the  Supreme  Court  of  California  will,  there- 
fore, be  reversed,  and  the  case  remanded  with  instruction  to 
order  .a  new  trial,  and  for  further  proceedings  in  conformity 

with  this  opinion ;  and  it  is 

So  ordered* 

&Ir.  Chief  Justicb  Waits,  with  whom  concurred  Mr.  Jus- 
TiCB  Clifford,  dissenting. 

I  dissent  from  this  judgment.  It  is  not  claimed  that,  when 
the  defendants  entered,  Page  had  title  to  the  lands  on  which  the 
hay  was  cut.  After  the  judgment  of  this  court  in  United 
Statee  v.  Valine  (1  Black,  641),  against  the  validity  of  the 
^^  Soscol "  grant,  the  lands  became  public  lands  of  the  United 
States;  and  the  occupancy  of  Page  from  that  time,  covering  as 
it  did  a  tract  of  more  than  eight  hundred  acres,  did  not,  in  my 
opinion^  prevent  a  peaceable  entry  by  the  defendants,  in  good 
faith,  for  the  purposes  of  pre-emption.  The  case  was  faiiiy  put 
to  the  jury  upon  that  question. 
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RAnjEtOAB  Company  v.  RioHMoin>. 

t.  The  ordiiumoe  of  the  council  of  the  city  of  Richmond,  pasted  Sept  8, 187^ 
that  "  no  car,  engine,  carriage,  or  other  Tehicle  of  any  kind  belonging  to  or 
need  by  the  Richmond,  Fredericksburg,  and  Potomac  Railroad  Company 
•hall  be  drawn  or  propelled  by  steam  upon  that  part  of  their  railroad  or 
railway  track  on  Broad  Street,  east  of  Belvidere  Street,  in  said  city,"  doei 
not  impair  any  vested  right  of  the  company,  under  its  charter,  granted  Feb. 
26,  ^834,  nor  deprive  it  of  Its  property  without  due  process  of  law,  nor  deny 
it  the  equal  protection  of  the  laws. 

IL  The  appropriate  regulation  of  the  use  of  property  Is  not  "taking"  it,  within 
the  meaning  of  the  constitutional  prohibition. 

Errob  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia. 

The  Richmond,  Fredericksburg,  and  Potomac  Railroad  Com* 
jwwiy  was  incorporated  Feb.  25,  1834,  by  the  legislature  of  the 
State  of  Virginia,  ^^  for  the  purpose  of  making  a  railroad  from 
some  point  within  the  corporation  of  Richmond,  to  be  approved 
by  the  common  council,  to  some  point  witliin  the  coi*poration  of 
Fredericksburg"  (charter,  sect  1),  and  was  authorized  (sect.  24) 
^' to  place  on  the  railroad  constructed  •  .  .  all  machines,  wagons, 
Tehicles,  carriages,  and  teams  of  any  description  whatsoeyer,  .  .  . 
necessary  or  proper  for  the  purposes  of  transportation."  It  was 
required  at  all  times  to  transport  persons  and  property  from  one 
point  to  another  along  the  line  of  its  road,  when  completed, 
upon  payment  or  tender  of  the  tolls  allowed  by  the  charter. 
Sect.  26. 

At  the  time  of  the  incorporation  of  the  company,  locomotive 
engines  were  in  use  within  the  State  of  Virginia,  upon  a  railroad 
extending  from  the  Roanoke  to  Petersburg;  and  the  city  of 
Richmond  was  a  municipal  corporation,  having  power  ^^  to  make 
and  establish  such  by-laws,  rules,  and  ordinances,  not  contrary 
to  the  Constitution  or  laws  of  the  Commonwealth,  as  shall .  .  • 
be  thought  necessary  for  the  good  ordering  and  government  of 
such  persons  as  shall  from  time  to  time  reside  within  the  limits 
of  said  city  or  corporation,  or  shall  be  concerned  in  interest 
therein."    1  Hening  Stat.  46,  sect.  2. 

On  the  22d  of  December,  1834,  the  president  and  directors 
of  the  railroad  company  passed  the  following  preamble  aad 
resolution:  — 


I 
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*^  Whereas,  by  the  act  incorporating  this  company,  it  is  reqaisiu 
that  the  point  at  which  the  railroad  terminates  within  the  corpora- 
tion of  llichmond  should  be  approved  by  the  common  council,  and 
it  ap|>ear8  to  the  board  most  expedient  to  conduct  the  same  from 
the  Richmond  turnpike  along  H  [Broad]  Street  to  a  point  at  or 
near  the  intersection  of  the  said  street  and  Eighth  Street,  and  for 
the  present  to  terminate  the  same  by  suitable  connections  with  the 
contemplated  .warehouses  and  workshops  of  the  company  on  lota 
Nos.  477  and  478,  purchased  by  them  from  John  Ileth :  Therefore, 
be  it 

^  Resolved^  that  the  approbation  of  the  common  council  be 
requested  to  the  above  plan." 

On  the  23d  of  the  same  month,  the  common  cooncil  of  the 

city  passed  the  following :  — 

^  Whereas,  by  a  resolution  of  the  president  and  directors  of  the 
Richmond,  Fredericksburg,  and  Potomac  Railroad  Company,  sub- 
mitted to  the  common  council,  it  appears  it  is  deemed  most  expe- 
dient by  the  said  president  and  directors  to  conduct  the  said  railroad 
from  the  Richmond  turnpike  along  H  [Broad]  Street  to  a  point  at 
or  near  the  interaection  of  the  said  street  and  Eighth  Street,  and  for 
the  present  to  terminate  the  same  by  suitable  connections  with  the 
contemplated  warehouses  and  workshops  of  the  company  on  lots 
Nos.  477  and  478,  purchased  by  them  from  John  Heth. 

^^Jiesolvedy  that  the  common  council  do  approve  the  proposed 
location  of  the  said  railroad  and  the  present  termination  of  the  same, 
as  described  in  the  foregoing  resolution,  and  authorize  the  prosecu- 
tion of  the  said  work  within  the  limits  of  the  city  on  the  above  loca- 
tion :  Provided^  that  in  locating  the  said  railroad  no  injury  shall  be 
done  to  the  water-pipes  now  laid  in  and  along  said  street :  Provided^ 
that  the  corporation  of  Richmond  shall  not  be  considered  as  hereby 
parting  with  any  power  or  chartered  privilege  not  necessary  to  the 
railroad  company  for  constructing  the  said  railroad,  and  connecting 
the  same  with  the  depot  of  said  company  within  the  limits  of  the 
city." 

The  railroad  company  then  proceeded  with  the  oonstmciion 
of  its  road,  which  was  completed  and  ready  for  use  within  the 
city  on  the  15th  of  February,  1836.  Shortly  before  that  day,  a 
meeting  was  held  by  some  of  the  residents  of  Shockhoe  Hill,  at 
which  resolutions  were  passed,  declaring  that  in  the  opinion  of 
the  meeting  the  company  should  not  be  permitted  to  use  loco- 
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motive  power  for  propelling  cars  within  the  city,  and  that  it 
*'  should  be  required  to  construct  and  keep  in  good  order  a  free 
access  and  passing  at  all  points  from  the  one  side  of  H  [Broad] 
Street  to  the  other.'*  These  resolutions  were  presented  to  the 
council,  and  referred  to  the  street  commissioners  with  instruo- 
tions  to  ascertain  and  report  what  injury  had  been  done  to  the 
street  by  laying  down  the  railroad  in  it,  and  also  what  were  the 
future  plans  of  the  company,  so  far  as  they  related  to  the  use  of 
the  road,  and  the  probable  result  to  the  citizens  resident  and 
owning  property  on  the  street,  by  the  execution  of  the  plans 
and  operations  of  the  company. 

This  action  of  the  council  was  communicated  to  the  company 
on  the  day  it  commenced  the  business  of  transportation  over 
the  road ;  and,  in  reply,  the  president  and  directors  made  a  state- 
ment, of  which  the  following  is  pai-t :  — 

*'  The  railroad  having  been  made  along  H  [Broad]  Street  from  a 
point  approved  by  the  common  council,  the  president  and  directors, 
under  power  given  by  the  act  of  incorporation,  have  purchased  and 
placed  on  the  railroad  a  locomotive  engine  and  other  machines 
proper  for  the  purposes  of  transportation.  Their  plan,  so  far  as  the 
same  relates  to  travel  on  said  road  on  H  [Broad]  Street,  is  to  have 
the  cars  drawn  by  a  locomotive.  It  has  occurred  to  them  that  it 
might  not  be  prudent  for  the  locomotive  to  go  so  fast  within  the 
corporation  as  it  will  afler  leaving  the  city,  and  accordingly  they 
have  adopted  a  resolution  directing  their  engineer  not  to  suffer  the 
locomotive,  while  in  the  city,  to  proceed  at  a  rate  exceeding  three 
miles  per  hour." 

Then  follows  a  statement  of  the  plan  they  had  adopted  for 
facilitating  the  crossing  of  the  track  in  the  street,  and  the 
reasons  for  it. 

Upon  the  receipt  of  this  communication  from  the  company, 
the  council  adopted  resolutions  instructing  the  commissioners 
of  streets  to  inquire  into  the  expediency  of  paving  H  [Broad] 
Street,  and  to  asceitain  from  the  company  whether  they  would 
pay  part  of  the  expense  attending  it.  After  a  correspondence 
between  the  commissioners  of  streets  and  the  committee  of  the 
company,  showing  the  views  of  each  side,  the  city  surveyor  was 
instructed  by  the  commissioners  of  streets  *Ho  prepare  and 
submit  a  plan,  the  most  judicious  to  be  adopted,  for  paving  H 
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[Broad]  Street,  .  .  .  baying  a  regard  as  well  to  the  just  righti 
I  and  interests  of  the  city  as  to  those  of  the  railroad  company  in 

I  the  use  of  said  street."     The  city  surveyor  accordingly  sub- 

mitted a  report,  in  which,  after  setting  forth  the  inconveniencea 
which  would  result  to  the  railroad  company  by  '^a  uniform 
pavement  on  a  level  with  the  top  of  the  plates  of  the  railroad,*' 
submitted  a  plan  ^^  as  a  compromise  of  interests."  This  plan 
was  finally  adopted  by  both  parties  and  the  work  done,  the  rail- 
road company,  by  arrangement,  paying  one-third  the  expense. 
That  ended  all  action  upon  the  resolutions  adopted  at  the 
meeting  of  residents  on  Shockhoe  Hill.  The  amount  paid  by 
the  railroad  company  towards  the  paving  was  near  $7,000. 

At  different  times  after  this,  applications  were  made  to  the 
council  to  prohibit  the  use  of  locomotives  in  the  street ;  but  the 
council,  while  asserting  its  right  to  do  so,  declined  to  take  action 
in  the  matter,  upon  the  ground  that  it  was  not  expedient. 
Ordinances  were,  however,  passed  regulating  the  speed  of  trains 
And  providing  against  standing  cars  in  the  street. 

On  the  24th  of  May,  1870,  an  amendment  was  made  to  the 
charter  of  the  city,  and  the  council  empowered  ''  to  determine 
and  designate  the  route  and  grade  of  any  railroad  to  be  laid  in 
said  city,  and  to  restrain  and  regulate  the  rate  of  speed  of  loco- 
motives, engines,  and  cars  upon  the  railroad  within  the  said 
-city,  and  .  .  .  exclude  the  said  engines  and  cars,  if  they  pleased, 
provided  no  contract  be  thereby  violated."  Acts  of  1869-70, 
p.  125. 

On  the  8th  of  September,  1878,  after  the  main  line  of  the 
«tilroad  had  been  changed  to  another  route,  and  negotiations 
for  the  sale  of  the  depot  property  by  the  company  to  the  city 
had  failed,  the  council  passed* an  ordinance,  as  follows:  — 

**  Skct.  8.  That  on  and  after  the  first  day  of  January,  1874,  nc 
•car,  engine,  carringo,  or  other  vehicle  of  any  kind  belonging  to  ot 
used  by  the  Richmond,  Fredericksburg,  and  Potomac  Railroad 
"Company,  shall  be  drawn  or  propelled  by  steam  upon  that  part  of 
their  railroad  or  railway  track  on  Broad  Street  east  of  Belvidere 
Street  in  said  city.  The  penalty  for  failing  to  comply  with  this  sec- 
tion shall  be  a  fine  of  not  less  than  $100  nor  more  than  $500  for 
«aoh  and  every  offence,  to  be  recovered  before  the  police  justioe  of 
the  city  of  liichmond.'* 
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On  the  2d  of  Januaiy,  1874,  this  action  was  commenced  to 
recover  the  penalty  incurred  under  that  ordinance  for  running 
a  locomotive  propelled  by  steam  in  the  street.  There  was  no 
dispute  as  to  the  facts ;  but  the  defence  relied  upon  was,  that 
the  ordinance  was  unconstitutional  and  void,  because,  —  1,  It 
impaired  the  obligations  of  the  contract  contained  in  the  charter 
of  the  company,  which,  as  was  claimed,  granted  to  the  company 
the  right  to  propel  its  cars  by  steam,  as  well  within  the  city  as 
without ;  2,  it  deprived  the  company  of  its  property  without 
due  process  of  law ;  and,  8,  it  denied  the  company  the  equal 
protection  of  the  laws. 

This  defence  having  been  overruled,  and  judgment  given 
against  the  company  by  the  police  justice,  the  case  was  taken 
by  writ  of  error,  first,  to  the  Circuit  Court  of  the  city,  and, 
second,  to  the  Supreme  Court  of  Appeals  of  the  State,  in 
both  of  which  courts  the  judgment  below  was  afSrmed.  The 
judgment  of  the  Court  of  Appeals  is  now  here  for  review, 
under  sect.  709  of  the  Revised  Statutes,  and  the  errors  assigned 
present  the  same  questions  that  were  relied  upon  in  defence 
below. 

Mr.  Conway  liobinson  and  M^,  Leigh  Robinson  for  the  plain- 
tiff in  error. 

1.  The  ordinance  of  the  city  council  of  Richmond,  prohibit- 
ing the  use  of  locomotive  engines  on  the  railroad  of  the  plaintiff 
in  error  on  Broad  Street  impairs  the  obligation  of  the  contract 
contained  in  the  charter  of  the  company  granted  by  the  legisla- 
ture of  the  State  of  Virginia.  Cooley,  Const.  Lim.  87,  88,  274, 
279 ;  People  v.  Draper,  16  N.  Y.  632 ;  Trustees  of  DaHmouth 
College  v.  Woodward,  4  Wheat.  519 ;  Planters*  Bank  v.  Sharp^ 
6  How.  801 ;  Fletcher  v.  Peck,  6  Cranch,  87 ;  TerreU  v.  Taylor, 
9  id.  43 ;  Neto  Jersey  v.  Wilson,  7  id.  164 ;  Gordon  ^  Chester  v. 
Appeal  Tax  Court,  8  How.  183 ;  State  Bank  of  Ohio  v.  Knoopy 
16  id.  369 ;  City  of  Richmond  v.  Richmond  ^  Danville  Railroad 
Co.,  21  Gratt.  (Va.)  604 ;  State  v.  Myes,  47  Me.  189;  O'Connor 
V.  Pittsburgh,  18  Pa.  St.  187 ;  James  River  ^  Kanawha  Canal  Co. 
y.  Anderson  et  al.,  12  Leigh  (Va.),  278;  McLauchlin  v.  Railroad 
Co.,  5  Rich.  (S.  C.)  596  ;  Hammersmith  ^  City  Railway  Co.  v. 
Brand,  4  Law  Rep.  H.  L.  788 ;  Enfield  Tbllbridge  Co.  v.  Hartr 
ford  ^  New  Haven  Railroad  Co.,  17  Conn.  454 ;  Black  v.  PhUa- 
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delphia  ^  Reading  Railroad  Co.^  58  Pa.  St.  249 ;  Vaughan  t. 
Taff  Vale  Railway  Co.,  5  H.  &  N.  678 ;  Mercer  v.  PitUhurg, 
Fort  Wayne,  ^  Chicago  Railroad  Co.,  and  Commonwealth  v. 
Same,  86  Pa.  St.  99 ;  N^w  Jersey  Railroad  f  Transportation 
Co,  V.  Jersey  City,  29  N.  J.  L.  170. 

To  justify  the  exercise,  even  by  the  State,  of  any  such  police 
power,  so  as  to  impair  the  francliise  conferred  by  her  legislative 
contract,  there  must  be  not  only  compensation  made  to  the 
company,  but  also  unquestionable  proof  that  its  exercise  is 
necessary  for  the  protection  of  the  lives  and  property  of  its  citi- 
zens from  certain  and  imminent  danger.  Black  v.  Philadelphia 
^  Reading  Railroad  Co.,  58  Pa.  St.  249 ;  Drake  v.  Hudson  River 
Railroad  Co.,  7  Barb.  (N.  Y.)  508 ;  Commonwealth  v.  Erie  ^ 
NorthrEast  Railroad  Co.,  27  Pa.  St.  889 ;  Mifflin  v.  Railroad 
Company,  16  Pa.  St.  182;  Philadelphia  ^  Trenton  Railroad  Co., 
6  Whart.  (Pa.)  25;  Bell  v.  Ofiio  ^  Pennsylvania  Railroad 
Co.,  25  ]*a.  St.  161;  Lexington  ^  Ohio  Railroad  Co.  v.  Apple- 
gate,  8  Dana  (Ky.),  289;  State  v.  Noyes,  47  Me.  189;  Hevtz 
v.  Long  Island  Railroad  Co,,  13  Barb.  (N.  Y.)  646 ;  Bailey  v. 
Philadelphia,  ^c.  Railroad  Co,,  4  Harr.  (Del.)  889;  Pingry  v. 
Washburn,  1  Aik.  (Vt.)  264 ;  Miller  v.  New  York  ^  Erie  Rail- 
road  Co.,  21  Barb.  (N.  Y.)  513 ;  People  v.  Jackson  ^  Michigan 
Plank  Road  Co,,  9  Mich.  285 ;  Benson  y.  Tlie  Mayor,  fc,  10 
Barb.  (N.  Y.)  223. 

2.  That  ordinance  also  impairs  the  obligation  of  the  contract 
between  the  city  and  the  company.  Mercer  v.  Pittsburg^  Fort 
Wayne,  ^  Chicago  Railroad  Co.,  36  Pa.  St.  99;  State  v.  Noyes, 
47  Me.  189. 

8.  The  ordinance  is  unconstitutional  and  void,  because,  as- 
suming to  act  under  authority  of  the  State,  the  council  thereby 
"denies"  to  the  plaintiff  in  error  that  "equal  protection  of  the 
laws "  guaranteed  to  it  in  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  FletcJier  v.  Peck,  6  Cranch, 
87 ;  Calder  v.  Bull,  3  Dall.  386  ;  Booth  v.  Woodbury,  32  Conn. 
118 ;  Lin  Sing  v.  Washburn,  20  Cal.  534 ;  Holden  v.  James,  11 
Mass.  89H ;  Davison  v.  Johonnot,  7  Mete.  (Mass.)  393  ;  Bull  yJ 
Conroe,  13  Wis.  288 ;  Walleys  Heirs  v.  Kennedy,  2  Yerg.  (Tenn.) 
554;  Tlie  King  v.  Pease,  1  Nev.  &  M.  690;  4  Bam.  &  Adol  80; 
VaugJian  v.  Taff  Vale  Railway  Co.,  5  11.  &  N.  678;  Cleveland  ^ 
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PitUburg  BaUroad  Co.  y.  Speer^  56  Pa.  St.  825 ;  Clark  y.  Mayor^ 
^e.  of  Hyracuse,  18  Barb.  (N.  Y.)  82. 

Mr.  A.  M.  Keiley^  contra. 

Mr.  CniEF  Justice  Waits,  after  stating  the  case,  deliyered 
tlie  opinion  of  the  court. 

The  questions  for  determination  in  this  case  are :  — 

1.  Does  the  municipal  legislation  complained  of  impair  the 
yested  rights  of  the  company  under  its  charter  ? 

In  answering  this  question,  it  becomes  necessary  to  detennine 
at  the  outset  what  the  rights  of  the  company,  secured  by  its 
charter  and  affected  by  the  ordinanoe  in  dispute,  actually  are. 
The  right  is  granted  the  company  to  construct  a  railroad  *'  from 
some  point  within  the  corpoi*ation  of  Richmond,  to  be  approved 
by  the  common  council."  No  definite  point  is  fixed  by  the 
charter.  That  is  left  to  the  discretion  of  the  company,  subject 
only  to  the  approval  of  the  city.  The  power  to  approve  cer- 
tainly implies  the  power  to  reject  one  location  and  accept  an- 
other; and  this  necessarily  carries  with  it  the  further  power  to 
reserve  such  governmental  contix>l  over  the  company  in  respect 
to  the  road,  when  built  within  the  city  to  the  point  approved, 
as  may  seem  to  be  necessary.  The  absolute  grant  of  the  char- 
ter is  satisfied  if  the  road  is  built  within  the  city  for  any  dis- 
tance, by  any  route,  or  to  any  point.  The  company,  however, 
desired  to  pass  through  Broad  Street,  and,  for  the  present,  to 
terminate  the  road  upon  the  lots  purchased  for  shops  and  ware- 
houses, and  requested  the  city  to  approve  that  location.  This 
the  city  was  willing  to  do,  upon  condition  that  it  should  not  be 
considered  as  thereby  parting  with  any  power  or  chartered 
privilege  not  necessary  to  the  company  for  constructing  its  road 
or  connecting  it  with  the  depot.  These  terms  were  proposed  to 
the  company,  and  accepted.  At  that  time  the  city  was  invested 
with  all  the  powers  ^^  necessary  for  the  good  ordering  and 
government''  of  persons  and  property  within  its  jurisdiction. 
By  the  conditions  imposed,  these  powers  were  all  reserved, 
except  to  the  extent  of  permitting  the  company  to  construct  its 
road  upon  the  route  designated,  and  connect  it  with  the  depot. 
All  the  usual  and  oixlinary  powers  of  city  governments  over  the 
voad  when  constructed,  and  over  the  company  in  respect  to  its 
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QM,  were  expressly  retained.  The  company,  therefore,  ooen- 
pied  Broad  Street  upon  the  same  terms  and  conditions  it 
would  if  the  charter  had  located  the  route  of  the  road  within 
the  city,  but,  in  terms,  subjected  the  company  to  the  government 
of  the  city  in  respect  to  the  use  of  the  road  when  constructed. 

Nothing  has  been  done  since  to  change  the  rights  of  the 
parties.  It  is  true  that  an  attempt  was  made  by  the  residents 
on  Shockhoe  Hill  to  induce  the  council  to  prohibit  the  use  of 
locomotives  within  the  city,  and  to  require  the  company  to  so 
construct  the  road  within  Broad  Street  as  to  facilitate  the 
crossing  of  the  track;  but  all  parties  seemed  to  be  satisfied 
then  with  the  proposition  of  the  company  to  run  its  engines 
slowly  and  with  care  in  the  city,  and  its  liberal  contributioii 
towai*ds  the  expense  of  paving  the  street.  There  is  nowhere 
in  the  proceedings  an  indication  of  a  relinquishment  by  the 
city  of  its  governmental  control  over  the  company  or  its  prop- 
erty. The  ^^  compromise  of  interests  "  proposed  related  alone 
to  the  plan  of  the  pavement. 

It  remains  only  to  consider  whether  the  ordinance  complained 
of  is  a  legitimate  exercise  of  the  power  of  a  city  government. 
It  certainly  comes  within  the  express  authority  conferred  by  the 
amendment  to  the  city  charter  adopted  in  1870;  and  that,  in 
our  opinion,  is  no  more  than  existed  by  impUcation  before. 
The  power  to  govern  implies  the  power  to  ordain  and  establish 
suitable  police  regulations ;  and  that,  it  has  often  been  decided^ 
authorizes  municipal  corporations  to  prohibit  the  use  of  locomo- 
tives in  the  public  streets,  when  such  action  does  not  interfere 
with  vested  rights.  Donnaher  v.  The  State^  8  Smed.  &  M. 
(Miss.)  649;   Whitson  v.  The  City  of  Franklin,  84  Ind.  892. 

Such  prohibitions  clearly  rest  upon  the  maxim  sic  tdere  tuo 
ut  alienum  non  Icedas^  which  lies  at  the  foundation  of  the  police 
power ;  and  it  was  not  seriously  contended  upon  the  argument 
that  they  did  not  come  within  the  legitimate  scope  of  municipal 
government,  in  the  absence  of  legislative  restriction  upon  the 
powers  of  the  municipality  to  that  effect.  It  is  not  for  us  to 
determine  in  this  case  whether  the  power  has  been  judiciously 
exercised.  Our  duty  is  at  an  end  if  we  find  that  it  exists.  The 
judgment  of  the  court  below  is  final  as  to  the  reasonableness  of 
the  action  of  the  council. 
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We  conclude,  tberefore,  that  the  ordinance  does  not  impair 
any  vested  right  conferred  upon  the  company  by  its  charter. 

2.  Does  it  deprive  the  company  of  its  property  without  due 
process  of  law  ? 

This  question  is  substantially  disposed  of  by  what  has  already 
been  said,  as  the  claim  of  the  company  is  based  entirely  upon 
the  assumption  of  a  vested  right,  under  its  charter,  to  operate  its 
road  by  steam,  both  within  and  without  the  city,  which  we  have 
endeavored  to  show  is  not  true.  All  property  within  the  city  is 
subject  to  the  legitimate  control  of  the  government,  unless 
protected  by  ^^  contract  rights,"  which  is  not  the  case  here. 
Appropriate  regulation  of  the  use  of  property  is  not  *'  taking** 
property,  within  the  meaning  of  the  constitutional  prohibition. 

3.  Does  it  deny  the  company  the  equal  protection  of  the 
laws? 

The  claim  is,  that,  as  this  company  is  alone  named  in  the 
ordinance,  the  operation  of  the  ordinance  is  special  only,  and, 
therefore,  invalid.  No  other  person  or  corporation  has  the 
right  to  run  locomotives  in  Broad  Street.  Consequently,  no 
other  person  or  corporation  is  or  can  be  in  like  situation,  except 
with  the  consent  of  the  city.  On  this  account,  the  ordinance, 
while  apparently  limited  in  its  operation,  is  in  effect  general,  as 
it  applies  to  all  who  can  do  what  is  prohibited.  Other  railroad 
companies  may  occupy  other  streets  and  use  locomotives  there, 
but  other  streets  may  not  be  situated  like  Broad  Street,  neither 
may  there  be  the  same  reasons  why  steam  transportation  should 
be  excluded  from  them.  All  laws  should  be  general  in  their 
operation,  but  all  places  within  the  same  city  do  not  necessarily 
require  the  same  local  regulation.  While  locomotives  may  with 
very  great  propriety  be  excluded  from  one  street,  or  even  from 
one  part  of  a  street,  it  would  be  sometimes  unreasonable  to  ex- 
clude them  from  all.  It  is  the  special  duty  of  the  city  authori- 
ties to  make  the  necessary  discriminations  in  this  particular. 

On  the  whole,  we  see  no  error  in  the  record,  and  the 

judgment  is 

4firfned. 

Mb.  Justicb  Stbqno  dissentaJL 
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Moors  v.  Robbihb. 

1.  A  pfttent  for  public  land,  when  issued  hj  the  Land  Department,  acting  within 

the  scope  of  its  authority,  and  delivered  to  and  accepted  by  the  grantee^ 
passes  the  legal  title  to  the  land.  All  control  of  the  Executive  Department 
of  the  government  over  the  title  thereafter  ceases. 

2.  If  there  be  any  lawful  reason  why  the  patent  should  be  cancelled  or  rescinded, 

the  appropriate  remedy  is  by  a  bill  in  chancery,  brought  by  the  United 
States,  but  no  executive  officer  is  authorized  to  reconsider  the  facts  on  whidi 
it  was  issued,  and  to  recall  or  rescind  it,  or  to  issue  one  to  another  party  for 
tlie  same  tract. 

8.  But  when  fraud  or  mistake  or  misconstruction  of  the  law  of  the  case  exists^ 
the  United  States,  or  any  contesting  claimant  for  the  land,  may  have  relief 
in  a  court  of  equity. 

4.  Under  sect.  14  of  the  act  of  1841  (6  Stat  467),  and  the  act  of  March  3, 1853  (10 
id.  244),  no  pre-emption  claim  was  of  any  avail  against  a  purchaser  of  the 
land  at  the  public  sales  ordered  by  the  proclamation  of  the  President,  unless, 
before  they  commenced,  the  claimant  had  proved  up  his  settlement  and  paid 
for  the  land. 

6.  The  decision  of  the  Secretary  of  the  Interior,  against  a  purchaser  at  the  pub- 
lic sales,  in  favor  of  a  pre-emption  claimant  who  had  failed  to  malce  the 
required  proof  and  payment,  was  erroneous,  as  a  misconception  of  the  law 
and  the  equitable  title  should  be  decreed  to  belong  to  the  purchaser 

£brob  to  the  Supreme  Court  of  the  State  of  Illinois. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Philip  Phillips  for  the  plaintiff  in  error. 
Mr,  B.  E.  Williams^  contra, 

Mb.  Justiob  Milleb  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  by  a  writ  of  error  to  the  Su- 
preme Court  of  the  State  of  Illinois. 

In  its  inception,  it  was  a  bill  in  the  Circuit  Court  for  De 
Witt  County,  to  foreclose  a  mortgage  given  by  Thomas  I.  Bunn 
to  his  brother  Lewis  Bunn,  on  the  south  half  of  the  south-east 
quarter  and  the  south  half  of  the  south-west  quarter  of  section 
27,  township  19,  range  8  east,  in  said  county.  In  the  pn^ess 
of  the  case,  the  bill  was  amended  so  as  to  allege  that  C.  Hi 
Moore  and  David  Davis  set  up  some  claim  to  the  land ;  and  they 
were  made  defendants,  and  answered. 

Moore  said  that  he  was  the  rightful  owner  of  forty  acres  of  the 
land  mentioned  in  the  bill  and  mortgage,  to  wit,  the  south-west 
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quarter  of  the  south-west  quarter  of  said  section,  and  had  the 
patent  of  the  United  States  giving  him  the  title  to  it. 

Davis  answered  that  he  was  the  rightful  owner  of  the  south- 
-east quarter  of  said  south-west  quarter  of  section  27.  He  al-* 
leges  that  John  P.  Mitchell  bought  the  land  at  the  public  sale 
of  lands  ordered  by  the  President  for  that  district,  and  paid 
for  it,  and  had  the  receipt  of  the  register  and  receiver,  and  that 
it  was  afterwards  sold  under  a  valid  judgment  and  execution 
against  Mitchell,  and  the  title  of  said  Mitchell  came  by  due 
course  of  conveyance  to  him,  said  Davis. 

It  will  thus  be  seen,  that,  while  Moore  and  Davis  each  assert 
title  to  a  different  forty  acres  of  the  land  covered  by  Bunn's 
mortgage  to  his  brother,  neither  of  them  claim  under  or  in 
privity  with  Bunn's  title,  but  adversely  to  it. 

But  as  both  parties  assert  a  right  to  the  land  under  purchases 
from  the  United  States,  and  since  their  rights  depend  upon  the 
laws  of  the  United  States  concerning  the  sale  of  its  public 
lands,  there  is  a  question  of  which  this  court  must  take  cog- 
nizance. 

As  regards  Moore's  branch  of  the  case,  it  seems  to  us  free 
from  diflBculty. 

The  evidence  shows  that  the  forty  acres  which  he  claims  was 
struck  off  to  him  at  a  cent  or  two  over  $2.50  per  acre,  at  a  pub- 
lic land  sale,  by  the  officers  of  the  land  district  at  Danville, 
m,  Nov.  15, 1855 ;  that  his  right  to  it  was  contested  before 
the  roister  and  receiver  by  Bunn,  who  set  up  a  prior  pre-emp- 
tion right.  Those  officers  decided  in  favor  of  Bunn ;  whereupon 
Moore  appealed  to  the  Commissioner  of  the  General  Land- 
Office,  who  reversed  the  decision  of  the  register  and  receiver, 
and  on  this  decision  a  patent  for  the  land  was  issued  to  Moore, 
who  has  it  now  in  his  possession. 

Some  time  after  this  patent  was  delivered  to  Moore,  Bunn 
appealed  from  the  decision  of  the  commissioner  to  the  Secretary 
of  the  Interior,  who  reversed  the  commissioner's  decision  and 
^confirmed  that  of  the  register  and  receiver,  and  dii*ected  the 
patent  to  Moore  to  be  recalled,  and  one  to  issue  to  Bunn.  But 
Moore  refused  to  return  his  patent,  and  the  Land  Department 
did  not  venture  to  issue  another  for  the  same  land ;  and  so  there 
IB  no  question  but  that  Moore  is  vested  now  with  the  legal  titld 


332  Moore  v.  Robbinb.  f  Sup.  Gt 

to  the  land,  and  was  long  before  this  suit  was  commenced. 
Nor  is  there,  in  looking  at  the  testimony  taken  before  the  ro- 
ister and  receiver  and  that  taken  in  the  present  suit,  any  just 
foundation  for  Bunn*s  pre-emption  claim.  We  will  consider 
this  point  more  fully  when  we  come  to  the  Davis  branch  of 
the  case. 

Taking  this  for  g^nted,  it  follows  that  Moore,  who  has  the 
legal  title,  is  in  a  suit  in  chancery  decreed  to  give  it  up  in 
favor  of  one  who  has  neither  a  legal  nor  an  equitable  title  to 
the  land. 

The  Supreme  Court  of  Illinois,  before  whom  it  was  not  pre- 
tended that  Bunn  had  proved  his  right  to  a  pre-emption,  in 
their  opinion  in  this  case  place  the  decree  by  which  they  held 
Bunn's  title  paramount  to  that  of  Moore  on  the  ground  that 
to  the  officers  of  the  Land  Department,  including  the  Secretary 
of  the  Interior,  the  acts  of  Congress  had  confided  the  determi- 
nation of  this  class  of  cases ;  and  the  decision  of  the  secretary 
in  favor  of  Bunn,  being  the  latest  and  the  final  authoritative  deci- 
sion of  the  tribunal  having  jurisdiction  of  the  contest,  the  courts 
are  bound  by  it,  and  must  give  effect  to  it.  RobbvM  v.  Bunn^ 
54  111.  48. 

Without  now  inquiring  into  the  nature  and  extent  of  the 
doctrine  referred  to  by  the  Illinois  court,  it  is  very  clear  to 
us  that  it  has  no  application  to  Moore's  case.  While  conced- 
ing for  the  present,  to  the  fullest  extent,  that  when  there  is  a 
question  of  contested  right  between  private  parties  to  receive 
from  the  United  States  a  patent  for  any  part  of  the  public 
land,  it  belongs  to  the  head  of  the  Land  Department  to  decide 
that  question,  it  is  equally  clear  that  when  the  patent  has  been 
awarded  to  one  of  the  contestants,  and  has  been  issued,  deliv- 
ered, and  accepted,  all  right  to  control  the  title  or  to  decide  on 
the  right  to  the  title  has  passed  from  the  land-office.  Not  only 
has  it  passed  from  the  land-office,  but  it  has  passed  from  the 
Executive  Department  of  the  government.  A  moment's  con- 
sideration will  show  that  this  must,  in  the  nature  of  things,  be 
so.  We  are  speaking  now  of  a  case  in  which  the  officers  of  the* 
department  have  acted  within  the  scope  of  their  autliority. 
The  offices  of  register  and  receiver  and  commissioner  are  created 
mainly  for  the  purpose  of  supemsing  the  sales  of  the  public 
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lands ;  and  it  is  a  part  of  their  daily  basineas  to  decide  Tehen  a 
pai*ty  has  by  purchase,  by  pre-emption,  or  by  any  other  recog- 
nized mode,  established  a  right  to  receive  from  the  government 
a  title  to  any  part  of  the  public  domain.  This  decision  is  sub- 
ject to  an  appeal  to  the  secretary,  if  taken  in  time.  But  if  no 
such  appeal  be  taken,  and  the  patent  issued  under  the  seal  of 
the  United  States,  and  signed  by  the  President,  is  delivered  to 
and  accepted  by  the  party,  the  title  of  the  government  passes 
with  this  delivery.  With  the  title  passes  away  all  authority 
or  control  of  the  Executive  Department  over  the  land,  and  over 
the  tftle  which  it  has  conveyed.  It  would  be  as  reasonable  to 
hold  that  any  private  owner  of  land  who  has  conveyed  it  to 
another  can,  of  his  own  volition,  recall,  cancel,  or  annul  the 
instrument  which  he  has  made  and  delivered.  If  fi-aud,  mis- 
take, error,  or  wrong  has  been  done,  the  courts  of  justice  present 
the  only  remedy.  These  courts  ai*e  as  open  to  the  United  States 
to  sue  for  the  cancellation  of  the  deed  or  reconveyance  of  the 
land  as  to  individuals ;  and  if  the  government  is  the  party  in- 
jured, this  is  the  proper  course. 

"A  patent,"  says  the  court  in  United  States  v.  Stone  (2 
Wall.  525),  ^^  is  the  highest  evidence  of  title,  and  is  conclusive 
as  against  the  government  and  all  claiming  under  junior  patents 
or  titles,  until  it  is  set  aside  or  annulled  by  some  judicial  tribu- 
nal. In  England,  this  was  originally  done  by  scire  facias;  but  a 
bill  in  chancery  is  found  a  moi^e  convenient  remedy."  See  also 
Hughes  v.  United  States,  4  Wall.  232;  s.  0.  11  How.  552. 

If  an  individual  setting  up  claim  to  the  land  has  been  in- 
jured, he  may,  under  circumstances  presently  to  be  considered, 
have  his  remedy  against  the  party  who  has  wrongfully  obtained 
the  title  which  should  have  gone  to  him. 

But  in  all  this  there  is  no  place  for  the  further  control  of  the 
Executive  Department  over  the  title.  The  functions  of  that 
department  necessarily  cease  when  the  title  has  passed  from  the 
government.  And  the  title  does  so  pass  in  every  instance 
where,  under  the  decisions  of  the  officers  having  authority  in 
tlie  matter,  a  conveyance,  genemlly  called  a  patent,  has  been 
signed  by  the  President,  and  sealed,  and  delivered  to  and  ac- 
cepted by  the  grantee.  It  is  a  matter  of  course  that,  after  this 
il  done,  neither  the  secretary  nor  any  other  executive  officer 
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ean  entertain  an  appeaL  He  is  abaolately  without  anthority; 
If  this  were  not  so,  the  titles  derived  from  the  United  States^ 
instead  of  being  the  safe  and  assured  evidence  of  ownership 
which  they  are  generally  supposed  to  be,  would  be  always^ 
subject  to  the  fluctuating,  and  in  many  cases  unreliable,  action 
of  the  land-office.  No  man  could  buy  of  the  grantee  with 
safety,  because  he  could  only  convey  subject  to  the  right  of  the 
officers  of  the  government  to  annul  his  title. 

If  such  a  power  exists,  when  does  it  cease?  There  is  no 
statute  of  limitations  against  the  government ;  and  if  this  right 
to  reconsider  and  annul  a  patent  after  it  has  once  become  per- 
fect exists  in  the  Executive  Department,  it  can  be  exercised  at 
any  time,  however  remote.  It  is  needless  to  pursue  the  subject 
further.  The  existence  of  any  such  power  in  the  Land  Depart- 
ment is  utterly  inconsistent  with  the  universal  principle  on 
which  the  right  of  private  property  is  founded. 

The  order  of  the  Secretary  of  the  Interior,  therefore,  in 
Moore's  case,  was  made  without  authority,  and  is  utterly  void, 
and  he  has  a  title  perfect  both  at  law  and  in  equity. 

The  question  presented  by  the  forty  acres  claimed  by  Davis 
is  a  very  different  one.  Here,  although  the  government  has 
twice  sold  the  land  to  different  persons  and  received  the  money, 
it  has  issued  no  patent  to  either,  and  the  legal  title  remains  in  the 
United  States.  It  is  not  denied,  however,  that  to  one  or  the  other 
of  the  parties  now  before  the  court  this  title  equitably  belongs; 
and  it  is  the  purpose  of  the  present  suit  to  decide  that  question. 

The  evidence  shows  that  on  the  same  day  that  Moore  bought 
at  the  public  land  sale  the  forty  acres  we  have  just  been  consid- 
ering, Mitchell  bought  in  like  manner  the  forty  acres  now 
claimed  by  Davis ;  to  wit,  Nov.  16,  1855.  He  paid  the  sum 
at  which  it  was  struck  off  to  him  at  public  outcry,  and  received 
the  usual  certificate  of  purchase  from  the  register  and  receiver. 
On  the  twentieth  day  of  February,  1856,  more  than  three 
months  after  Mitchell's  purchase,  Thomas  I.  Bunn  appeared 
before  the  same  register  and  receiver,  and  asserted  a  right,  by 
reason  of  a  pre-emption  commenced  on  the  eighth  day  of  Novem- 
ber, 1855,  to  pay  for  the  south  half  of  the  south-west  quarter 
and  the  south  half  of  the  south-east  quarter  of  section  27,  which 
includes  both  the.  land  of  Moore  and  Davis  in  controversy  in 
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this  suit,  and  to  receiye  their  certificates  of  purchase.  They 
accepted  his  money  and  granted  his  certificate.  A  contest  be- 
tween Bann  on  the  one  side,  and  Moore  and  Mitchell  on  the 
other,  as  to  whether  Bunn  had  made  the  necessary  settlement, 
was  decided  by  those  officers  in  favor  of  Bunn ;  and  on  appeal, 
as  we  have  already  shown,  to  the  commissioner,  this  was  re- 
versed, and  finally  the  Secretary  of  the  Interior,  reversing  the 
commissioner,  decided  in  favor  of  Bunn.  But  no  patent  was 
issued  to  Mitchell  after  the  commissioner's  decision,  as  there 
was  to  Moore ;  and  the  secretary,  therefore,  had  the  authority, 
undoubtedly,  to  decide  finally  for  the  Land  Department  who^ 
was  entitled  to  the  patent.  And,  though  no  patent  has  been 
is2ued,  that  decision  reitiains  the  authoritative  judgment  of  the 
department  as  to  who  has  the  equitable  right  to  the  land. 

The  Supreme  Court  of  Illinois,  in  their  opinion  in  this  case, 
<x>me  to  the  conclusion  that  this  final  decision  of  the  secretary 
is  not  only  conclusive  on  the  department,  but  that  it  also  ex- 
cludes all  inquiry  by  courts  of  justice  into  the  right  of  the  mat- 
ter between  the  parties. 

The  whole  question,  however,  has  been  since  that  time  very 
fully  reviewed  and  considered  by  this  court  in  Johnson  v.  Tows- 
hy^  13  Wall.  72.  The  doctrine  announced  in  that  case,  and 
repeated  in  several  cases  since,  is  this :  — 

That  the  decision  of  the  officers  of  the  Land  Department, 
made  within  the  scope  of  their  authority  on  questions  of  this 
kind,  is  in  geneml  conclusive  eveiywhere,  except  when  recon- 
sidered by  way  of  appeal  within  that  department ;  and  that  as 
to  the  facts  on  which  their  decision  is  based,  in  the  absence  of 
fraud  or  mistake,  that  decision  is  conclusive  even  in  courts  of 
justice,  when  the  title  afterwards  comes  in  question.  But  that 
in  this  class  of  cases,  as  in  all  others,  there  exists  in  the  courts 
of  equity  the  jurisdiction  to  correct  mistakes,  to  relieve  against 
frauds  and  impositions,  and  in  cases  where  it  is  clear  that  those 
officers  have,  by  a  mistake  of  the  law,  given  to  one  man  the 
land  which  on  the  undisputed  facta  belonged  to  another,  to 
give  appropriate  relief. 

In  the  recent  case  of  ShepUy  et  al.  v.  Cowan  et  dl.  (91  U.  S. 
840),  the  doctrine  is  thus  aptly  stated  by  Mr.  Justice  Field : 
*'  The  officers  of  the  Land  Department  are  specially  designated 
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hj  law  tr>  receive,  consider,  and  pass  npon  proofs  presented 
with  respect  to  settlements  upon  the  public  lands,  with  a  view 
to  secure  rights  of  pre-emption.  If  they  err  in  the  construction 
of  the  law  applicable  to  any  case,  or  if  fraud  is  practised  upon 
them,  or  they  themselves  are  chargeable  with  fraudulent  prac* 
tices,  their  rulings  may  be  reviewed  and  annulled  by  the  courts 
when  a  controversy  aiises  between  private  parties  founded  upon 
their  decisions;  but,  for  mere  errors  of  judgment  upon  the  weight 
of  evidence  in  a  contested  case  before  them,  the  only  remedy  is 
by  appeal  from  one  officer  to  another  of  the  department." 

Applying  to  the  case  before  us  these  principles,  which  are  so 
well  established  and  so  well  understood  in  this  court  as  to  need 
no  further  argument,  we  are  of  opinion*  if  we  take  as  proved 
the  sufficiency  of  the  occupation  and  improvement  of  Bunn  as 
of  the  date  which  he  alleged,  his  claim  is  fatally  defective  in 
another  respect  in  which  the  officers  of  the  Land  Department 
were  mistaken  as  to  the  law  which  governed  the  rights  of  the 
parties,  or  entirely  overlooked  it. 

In  the  recent  case  of  Atherton  v.  Fowler  (^supra^  p.  613),  we  had 
occasion  to  review  the  general  policy  and  course  of  the  govern- 
ment in  disposing  of  the  public  lands,  and  we  stated  that  it  had 
formerly  been,  if  it  is  not  now,  a  rule  of  primary  importance  to 
secure  to  the  government  the  highest  price  which  the  land  would 
bring  by  offering  it  publicly  at  competitive  sales,  before  a  right 
to  any  part  of  it  could  be  established  by  private  sale  or  by  pre- 
emption. In  the  enforcement  of  this  policy,  the  act  of  Sept. 
14,  1841,  which  for  the  firat  time  established  the  general  prin- 
ciple of  pre-emption,  and  which  has  remained  the  basis  of  that 
right  to  this  day,  while  it  allowed  persons  to  make  settlements 
on  the  public  lands  as  soon  as  the  surveys  were  completed  and 
filed  in  the  local  offices,  affixed  to  such  a  settlement  two  condi« 
tions  as  affecting  the  right  to  a  pre-emption.  One  of  these  was 
that  the  settler  should  give  notice  to  the  land-office  of  the  dis- 
trict, within  thirty  days  after  settlement,  of  his  intention  to 
exercise  the  right  of  pre-emption,  and  the  other  we  will  give  in 
the  language  of  the  fourteenth  section  of  that  act:  — 

^  This  act  shnll  not  delay  the  Kale  of  any  of  the  public  lands  of  the 
United  States  beyond  the  time  which  has  been  or  may  he  appointed 
by  the  proclamation  of  the  President,  nor  shall  any  of  the  provi* 


Oct  1877.]  MooBB  V.  RoBBiNSw  687 

ftons  of  thtM  aet  be  aTailablo  to  any  person  who  pliall  fail  to  make 
the  pnM>f  of  payment  and  file  the  affi>l:ivit  required^  before  the  Gom* 
mencenient  of  the  sale  afbresatd.**    5  Stat.  457. 

There  can  be  no  misconstruction  of  this  provision,  nor  any 
doubt  that  it  was  the  intention  of  Congress  that  none  of  the 
liberal  provisions  of  that  act  should  stand  in  the  way  of  a  sale  at 
auction  of  any  of  t])e  public  lands  of  a  given  district  where  the 
purchase  had  not  been  completed  by  the  payment  of  the  price 
before  the  commencement  of  the  sales  ordered  by  the  Presi- 
dent's proclamation.  We  do  not  decide,  because  we  have  not 
found  it  necessary  to  do  so,  whether  this  provision  is  applicable 
under  all  the  pre-emption  laws  passed  since  the  act  of  1841, 
though  part  of  it  is  found  ui  the  Revised  Statutes,  sect.  22S2, 
as  part  of  the  existing  law.  But  we  have  so  far  examined  all 
those  laws  enacted  prior  to  November,  1865,  the  date  of  Mitch- 
eirs  purchase,  as  to  feel  sure  it  was  in  full  operation  at  that 
time.  The  act  of  March  8,  1853,  extending  the  right  of  pi-e- 
emption  to  the  alternate  sections,  which  the  government  policy 
reserved  in  its  numerous  grants  to  railroads  and  other  works 
of  internal  improvement,  required  the  pre-emptor  to  pay  for 
them  at  '42.50  per  acre,  before  they  should  be  offered  for  sale  at 
public  auction.  10  Stat.  244.  Tliis  was  only  two  years  and  a 
half  before  these  lands  were  sold  to  Mitchell,  and  they  were 
parts  of  an  alternate  section  reserved  in  a  railroad  grant.  That 
statute,  in  its  terms,  was  limited  to  persons  who  had  ah*eady  set- 
tled on  such  alternate  sections,  and  it  may  be  doubted  wliether 
any  riglit  of  pre-emption  l^  a  settlement  made  afterwards 
existed  under  the  law.  But  it  is  unnecessary  to  decide  that 
point,  as  it  is  beyond  dispute  that  it  requii*ed  in  any  event  that 
the  money  sliould  be  paid  before  the  land  was  offerad  for  sale 
at  public  auction. 

The  record  of  this  case  shows  th{tt,  while  Bunn's  pre-emption 
elaim  comes  directly  within  the  provision  of  both  stsitutes,  they 
were  utterly  disregarded  in  the  decision  of  the  Secretary  of  tlie 
Interior,  on  which  alone  his  case  has  any  foundation. 

We  have  no  evidence  in  this  record  at  what  time  the  Presi- 
dent's proclamation  was  issuetl,  or  when  the  sales  under  it 
began  at  wiiich  Mitchell  puixshased.  These  pixx^lamations  are 
not  published  in  the  statuten  as  public  laws,  and  this  one  18  noA 
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mentioned  in  the  record.  But  we  know  that  the  public  lands 
are  never  offered  at  public  auction  until  after  a  proclamation 
fixing  the  day  when  and  the  place  where  the  sales  begin.  The 
record  shows  that  both  Moore  and  Mitchell  bought  and  paid 
for  the  respectiye  forty-acre  pieces  now  in  contest,  at  public 
auction.  That  they  were  struck  off  to  them  a  few  cents  in 
price  above  the  minimum  of  $2.50,  below  which  these  alternate 
sections  could  not  be  sold,  and  that  this  was  on  the  fifteenth  day 
of  NoTember,  1855.  These  public  sales  were  going  on  then  on 
that  day,  and  how  much  longer  is  not  known,  but  it  might 
have  been  a  week,  or  two  weeks,  as  these  sales  often  continue 
open  longer  than  that. 

Bunn  states  in  his  application^  made  three  months  after  this, 
that  his  settlement  began  on  the  8th  of  November,  1855.  It  is 
not  apparent  from  this  record  that  he  ever  gave  the  notice  of 
his  intention  to  pre-empt  the  land,  by  filing  what  is  called  a 
declaration  of  that  intention  in  the  land-office.  There  is  a 
copy  of  such  a  declaration  in  the  record  accompanying  the 
affidavit  of  settlement,  cultivation,  and  qualification  required 
of  a  pre-emptor,  which  last  paper  was  made  and  sworn  to  Feb. 
20, 1856,  when  he  proved  up  his  claim,  and  paid  for  and  re- 
ceived his  certificate.  There  is  nothing  to  show  when  the 
declaration  of  intention  was  filed  in  the  office. 

Waiving  this,  however,  which  is  a  little  obscure  in  the 
record,  it  is  very  clear  that  Bunn  ^^  failed  to  make  proof  of  pay- 
ment, and  failed  to  file  the  affidavit  of  settlement  required, 
before  the  commencement  of  the  sale  *'  at  which  Mitchell 
bought.  The  statute  declares  that  none  of  the  provisions  of  the 
act  shall  be  available  to  any  person  who  fails  to  do  this.  The 
affidavit  and  payment  of  Bunn  were  made  three  months  after  the 
land  sales  had  commenced,  and  after  these  lands  had  been  sold. 

The  section  also  declares  that  the  act  shall  not  delay  the 
sale  of  any  public  land  beyond  the  time  which  has  been  or  may 
be  appointed  by  the  proclamation  of  the  President.  To  refuse 
Mitcheirs  bid  on  account  of  any  supposed  settlement,  even  if  it 
had  been  brought  to  the  attention  of  the  officers,  would  have 
been  to  delay  the  sale  beyond  the  time  appointed,  and  would^ 
therefore,  have  been  in  violation  of  the  very  statute  under 
which  Bunn  asserts  his  right. 
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Whatever  Bonn  may  have  done  on  the  8th  of  November, 
and  up  to  the  15th  of  that  month,  in  the  way  of  occupation, 
settlement,  improvement,  and  even  notice,  could  not  withdraw 
the  land  from  sale  at  public  auction,  unless  he  had  also  paid  or 
offered  to  pay  the  price  before  the  sales  commenced. 

It  seems  quite  probable  that  such  attempt  at  settlement  as 
he  did  make  was  made  while  the  land  sales  were  going  on,  or  a 
few  days  before  they  began,  with  the  purpose  of  preventing  the 
sale,  in  ignorance  of  the  provision  of  the  statute  which  made 
such  attempt  ineffectual. 

At  all  events,  we  are  entirely  satisfied  that  the  lands  in  con« 
troversy  were  subject  to  sale  at  public  auction  at  the  time 
Moore  and  Mitchell  bid  for  and  bought  them ;  that  the  sale  so 
made  was  by  law  a  valid  one,  vesting  in  them  the  equitable 
title,  with  right  to  receive  the  patents ;  and  that  the  subsequent 
proceedings  of  Bunn  to  enter  the  land  as  a  pre-emptor  were 
unlawful  and  void. 

It  was  the  duty  of  the  court  in  Illinois,  sitting  as  a  court  of 
equity,  to  have  declared  that  the  mortgage  made  by  Bunn,  so 
far  as  these  lands  are  concerned,  created  no  lien  on  them,  be- 
cause he  had  no  right,  legal  or  equitable,  to  them. 

The  decree  of  the  Supreme  Court  of  that  State  must  be 
reversed,  and  the  cause  remanded  to  that  court  for  further 
proceedings  in  accordance  with  this  opinion ;  and  it  is 

So  ordered* 
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The  mere  non-resiBtance  of  a  debtor  to  Judicial  proceedings  in  which  a  judgment 
was  rendered  against  him,  when  the  debt  was  due  and  there  was  no  ralid 
defence  to  it,  is  not  the  suffering  and  giving  a  preference  under  the  Bank* 
mpt  Act;  and  the  Judgment  is  not  avoided  by  the  facts,  that  he  does  not 
file  the  petition  in  bankruptcy,  and  that  his  insolvency  was  known  to  tlie 
creditor 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
S:mthem  District  of  New  York. 

The  Tenth  National  Bank  of  New  York,  having  an  ondiA 
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pttted  debt  against  the  firm  of  Sanger  &  Co..,  of  about  910,000, 
endeavored  to  obtain  its  money  by  persuasion,  but  received 
only  fair  words  in  return.  After  pursuing  this  policy  for  sev- 
eral months,  it  brought  suit  s^ainst  the  debtors,  Nov.  S,  1870. 
They  i-eceived  delay  and  indulgence  in  its  prosecution,  and  judg- 
ment was  rendered  against  them  on  the  12th  of  January,  1871. 
Execution  was  issued  on  that  day,  and  a  levy  made  upon  their 
propel  ty.  Yielding  again  to  their  solicitations,  the  bank  did 
not  press  an  immediate  sale  under  the  execution,  and  on  the  24th 
of  February,  1871,  bankruptcy  proceedings  were  commenced 
by  their  other  creditors.  The  sale  upon  the  execution  was 
Stayed  by  an  injunction  in  the  present  suit,  which  was  instituted 
by  Warren  &  Rowe,  assignees  in  bankruptcy  of  Sanger  &  Co., 
to  set  aside  the  judgment  and  execution  as  fmudulent  and  void. 

This  injunction  was  afterwards  modified  by  allowing  a  sale, 
and  directing  the  sheriff  to  hold  the  proceeds  subject  to  the 
order  of  the  court. 

The  District  Court  ultimately  dismissed  the  bill  with  costs. 
That  decree  having,  on  appeal,  been  reversed  by  the  Circuit 
Court,  the  bank  brought  the  case  here. 

Mr.  A.  J.  Vdnderpoel  for  the  appellant. 

This  case  is,  in  substance,  identical  with  WUs<m  v.  City 
Bank.  17  Wall.  473. 

There  is  no  evidence  whatever  of  any  intent  to  give  the  bank 
a  preference.  Partridge  v.  Dearborn^  2  Low.  286 ;  Hoover 
V.  areenbaum,  61  N.  Y.  305;  Sleek  v.  Turner,  76  Pa.  St.  142; 
Henkelman  v.  Smith,  42  Md.  164. 

Mr,  Austen  Q-.  Foz^  contra. 

This  case  comes  within  the  class  of  cases  represented  by 
Btichanan  v.  Smith  (16  Wall.  277),  and  not  that  represented  by 
Wilson  V.  Citt/  Bank  (17  id.  473). 

The  liens  obtained  by  the  bank  were  a  preference,  and  there- 
fore void  as  against  the  assignees  in  bankruptcy. 

Mr.  Justice  Hunt,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  action  goes  upon  the  theoiy  that  the  mere  non-resist- 
ance of  a  debtor  to  judicial  proceedings  against  him,  when  the 
dmkt  is  due  and  there  is  no  valid  defence  to  it,  is  the  suffering 
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and  giving  a  preference  under  the  Bankrupt  Act.  This  theory 
18  expressly  repudiated  in  the  case  of  WiUon  v.  City  Banky  IT 
Wall.  478.  It  is  also  held  in  that  case  that  the  facts  that  the 
debtor  does  not  himself  file  the  petition  in  bankruptcy  under 
such  circumstances,  and  that  the  creditor  was  aware  of  the 
insolvency  of  the  debtor,  do  not  avoid  the  judgment  and  execur 
tion.  In  the  present  case,  there  is  not  proven  a  single  fact  or 
circumstance  tending  to  show  a  concurrence  or  aid  on  the  part 
of  the  debtors  in  obtaining  the  judgment  or  securing  the  pay- 
ment of  the  debt.  Their  only  effort  was  to  obtain  delay, 
apparently  in  the  hope  of  relief  from  the  embarrassmenta 
which  finally  overwhelmed  them. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  that 
of  the  District  Court,  dismissing  the  bill  with  costs,  affirmed  ; 
and  it  is 

So  ordertd^ 


Wolf  ••  ^tdc 

A  decree  cUsmiMfng  a  bin  In  chancery  brought  to  recorer  a  debt  and  set  adde  an 
alleged  fraudulent  Bale  of  property,  was,  on  appeal,  reyened,  and  a  decree 
rendered  by  the  Supreme  Court  of  the  State  against  the  appellee  for  the 
amount  of  the  debt,  and  an  execution  awarded.  Thereupon  the  appellee, 
who,  pending  the  appeal,  and  more  than  three  years  before  the  date  of  the 
decree,  had  obtained  a  discharge  in  bankruptcy,  petitioned  the  Supreme  Court 
to  set  aside  its  decree,  and  either  permit  him  to  plead  his  discharge  there,  or 
lemand  the  cause,  so  that  he  might  plead  it  in  the  inferior  court  The  court» 
upon  the  ground  tliat  no  new  defence  could  be  made  there,  refused  the  petition, 
and  permitted  the  decree  to  stand  as  entered.  Held,  1.  That  upon  the  face 
of  the  record  proper  no  Federal  question  was  raised.  2.  That  the  action 
upon  the  subsequent  petition  did  not  place  the  petitioner  in  a  better  position 
to  invoke  the  jurisdiction  of  this  court 

Motion  to  dismiss  a  writ  of  error  to  the  Supreme  Court  of 
the  State  of  Tennessee. 

Mr.  Joiiah  Patterion^  for  the  defendant  in  error,  in  sapporfc 
of  the  motion. 

Mr,  William  M.  Randolph^  contra* 

Mr.  Chief  Justice  Waits  deliyered  the  opini<m  of  iW 
oourt. 
Tills  was  a  bill  in  chancery,  filed  by  Louis  Stiz  &  Co.  im  th^ 
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Chancery  Court  of  Shelby  County,  Tennessee,  in  accordance 
with  the  laws  and  practice  of  that  State,  against  Marks,  Pump, 
&  Co.  and  M.  Wolf,  to  recover  a  debt  due  them  from  Marks, 
Pump,  &  Co*,  and  to  set  aside  a  sale  of  goods  by  the  latter  firm 
to  Wolf,  because,  as  alleged,  it  was  made  to  defraud  creditors. 
A  writ  of  attachment  was  sued  out  upon  this  bill,  and  the 
goods  were  attached  in  the  possession  of  Wolf. 

By  the  Code  of  Tennessee  (sect.  8509),  the  defendants  to  an 
attachment  suit  may  replevy  the  property  attached  by  giving 
bond,  with  good  security,  payable  to  the  plaintiff,  in  double  the 
amount  of  the  plaintiff's  demand,  or,  at  the  defendant's  option, 
in  double  the  value  of  the  property  attached,  conditioned  to  pay 
the  debt,  interest,  and  cost,  or  the  value  of  the  property  attached, 
with  interest,  as  the  case  may  be,  in  the  event  he  shall  be  cast  in 
the  suit ;  and  in  such  case  (sect.  3514),  the  court  may  enter' 
judgment  or  decree  upon  the  bond,  in  the  event  of  a  recovery 
by  the  plaintiff,  against  the  defendant  and  his  sureties,  for  the 
penalty  of  the  bond,  to  be  satisfied  by  the  delivery  of  the  prop- 
erty or  its  value,  or  payment  of  the  recovery. 

Wolf  replevied  the  property  attached  in  this  case,  claiming 
to  be  the  owner,  and  gave  a  replevin  bond  with  Lowenstein 
and  Helman  as  his  sureties,  in  which  the  goods  were  valued  at 
$10,000.  In  December,  1872,  the  Chancery  Court  decided 
that  there  was  no  fraud  in  the  sale  to  Wolf;  and  Marks,  Pump, 
&  Co.  having  been  discharged  in  bankruptcy  from  their  debt, 
the  bill  was  dismissed.  From  this  decree  Stix  &  Co.  appealed, 
March  21,  1873,  to  the  Supreme  Court.  March  28,  1874, 
Wolf  obtained  a  discharge  in  bankruptcy  from  his  debts. 
April  28,  1877,  the  Supreme  Court  reversed  the  decree  of  the 
Chancery  Court  in  the  suit  of  Stix  &  Co.,  and  entered  a  decree 
against  Wolf,  and  Lowenstein  and  Helman  as  his  sureties  in 
the  replevin  bond,  for  $16,200,  the  value  of  the  goods  and 
interest,  fuid  awarded  execution  thereon.  May  8,  1877,  Wolf 
and  ins  sureties  petitioned  the  court  to  set  aside  this  decree, 
and  permit  them  to  come  in  and  plead  in  that  court  the  dis- 
charge of  Wolf,  or,  if  that  could  not  be  done,  to  remand  the 
caabe,  after  reversing  the  decree  below,  so  that  the  defence 
might  be  made  in  the  Chancery  Court;  but  the  Supreme  Court 
bein^  of  the  opinion  that  no  new  defence  could  be  made  in 
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that  court,  and  that  it  was  not  allowable  to  set  up  the  defence 
in  bankruptcy  by  any  proceeding  there  for  that  purpose, 
refused  the  petition,  and  permitted  the  decree  to  stand  as 
already  entered. 

From  this  statement  of  the  case  it  is  apparent  that  no  Fed- 
eral question  was  actually  decided  by  the  court  below,  and  that 
none  was  involved  in  the  decision  as  made.  The  discharge  in 
bankruptcy  was  granted  more  than  three  years  before  the  action 
of  the  Supreme  Court  which  is  complained  of,  and  no  attempt 
was  made  to  bring  it  to  the  attention  of  that  court  until  after  a 
decree  had  been  entered  in  the  cause.  Upon  the  face  of  the 
record  proper,  therefore,  no  Federal  question  could  have  been 
decided,  because  none  was  raised. 

But  upon  the  case  as  made  by  the  subsequent  petition  to  set 
aside  the  decree  the  parties  occupy  no  better  position,  because 
the  court  did  not  decide  that  the  discharge  was  inoperative  as 
a  release  of  the  obligation  involved  in  the  suit,  but  only  that 
th0  defence  of  a  discharge  in  bankruptcy  after  the  decree 
below  could  not  be  set  up  in  the  Supreme  Court,  as  no  new 
defence  could  be  made  there.  Such  a  defence  may  be  made  in 
Tennessee  by  bill  in  chancery  after  the  decree  in  the  Supreme 
Court,  but  not  by  the  suggestion  of  the  fact  in  that  court.  It 
was  so  decided  in  Anderson  v.  Reaves^  at  the  January  Term, 
1877,  of  the  Supreme  Court  of  that  State,  as  is  shown  by  a 
oopy  of  the  opinion  printed  with  the  brief  filed  on  behalf  of 
the  defendant  in  error  in  support  of  this  motion.  Thus  it 
appears  that  even  upon  this  motion  no  Federal  question  was 
actually  decided,  and  that,  according  to  the  law  of  Tennessee, 
none  was  involved.  We  see  no  reason  why,  according  to  the 
practice  in  that  State,  the  plaintiffs  in  error  are  not  still  at 
liberty  to  enforce  the  discharge  in  bankruptcy  against  the 
decree  ol  the  Supreme  Court  by  bill  in  chancery. 

Writ  dismUseJL 


^ 
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Iksubakcb  C!oMPAinr  v.  Mowbt. 

1.  The  only  case  where  a  representation  as  to  the  future  can  operate  as  an  i 

pel  is  where  it  relates  to  the  purposed  abandonment  of  an  existing  right,  and 
was  intended  to  influence,  and  lia^  mfluenced,  the  conduct  of  the  party  to 
whom  it  was  made.  A  promise  as  to  future  action,  touching  a  right  de- 
pendent upon  a  contract  to  be  thereafter  entered  into,  does  not  create  an 
estoppel. 

2.  Tlie  promise  of  an  insurance  company,  that  if  a  party  will  take  out  a  policy 

he  shall  be  notified  when  to  pay  the  annual  premiums  before  he  shall  be 
required  to  pay  them,  will  not,  although  such  notice  is  not  given,  estop  ths 
company  from  setting  up  the  forfeiture  which,  according  to  the  terms  of 
tiie  policy  subsequently  accepted,  was  incurred  on  the  non-payment  of  tlie 
premium  when  due. 

SL  The  policy  issued  by  the  company  and  accepted  by  the  assured  must,  in  a  oout 
of  law,  be  taken  as  expressing  the  final  agreement  of  the  parties,  and  as 
merging  all  previous  verbal  stipulations. 

4.  Tlie  court  in  this  case  holds  tiiat  tiie  authority  of  the  local  agent  of  the  < 
pany  was  limited  to  countersigning  the  policy  and  receiving  the  premla 


Error  to  the  Circait  Court  of  the  United  States  for  the 
District  of  Rhode  Island. 

This  >vas  an  action  by  Daniel  A.  Mowry,  upon  a  policy  of 
insurance  for  the  sum  of  $10,000,  issued  to  him,  for  his  sole 
benefit,  by  the  Union  Mutual  Life  Insurance  Company,  ^-a  cor- 
poration created  by  the  laws  of  Maine, — upon  the  life  of  Nelson 
H.  Mowry. 

The  facts  of  the  case  and  the  instructions  to  the  jury  an 
stated  in  the  opinion  of  the  court. 

The  concluding  clause  of  the  policy  is  as  follows:  ^But  the 
same  [the  policy]  shall  not  be  binding  until  countersigned  and 
delivered  by  John  Shepley,  agent  at  Providence,  R.  I.,  nor  until 
the  advance  premium  is  paid." 

There  was  a  verdict  for  the  plaintiff ;  and,  judgment  having 
been  rendered  thereon,  the  defendant  sued  oat  this  writ  of 
error. 

Mr.  Bevjamin  F.  Thurston  and  Mr.  Charles  JBL  Parkhurst 
for  the  plaintiff  in  error. 

The  representations  of  Shepley,  relating  to  the  rights  and 
liabilities  of  the  parties  to  a  contract  to  be  executed  in  futuro^ 
are  not  matter  of  estoppel ;  but,  if  they  were,  there  must  be 
proof  that  the  company  authorized  him  to  make  them,  or  subse- 
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qnentlj  ratified  them.  There  was  no  such  proof.  The  only 
ratification  is  contained  in  the  last  clause  of  the  policy,  and 
his  authority  is  there  expressly  limited  to  countersigning  and 
delivering  that  instrument  and  receiving  tlie  premium.  His 
pi*omise  that  the  company  would  give  timely  notice  to  the 
plaintiff  when  the  premiums  were  due  did  not  bind  the  com- 
p:iny,  nor  waive  the  forfeiture  incurred  by  the  non-payment  of 
them> 

The  policy  determines  the  rights  of  the  parties;  and  its  provi- 
sions cannot,  in  the  absence  of  fraud,  be  defeated  by  the  verbal 
agreements,  or  the  conduct  of  the  parties  or  their  agents,  which 
preceded  its  execution  and  delivery. 

The  instructions  of  the  leained  judge  below  were  evidently 
erroneous. 

Mr,  J.  f7.  Storrow^  contra. 

The  failure  of  the  plaintiff  to  pay  the  second  premium  ad 
diem  was  owing  to  the  conduct  of  Shepley.  He  was  the  agent 
of  the  company  to  negotiate  the  contract  of  insurance  and  give 
validity  to  it  by  his  signature,  as  well  as  to  receive  the  pre- 
mium.  As  no  limitation  of  his  authority  was  proved,  the  jury 
were  warranted  in  inferring  that  none  existed,  and  that  his 
representations  and  promises  which  misled  the  plaintiff  wei-e 
those  of  the  company.  The  latter  was  thei-efore  estopped  from 
setting  up  the  clause  of  forfeiture.  Insurance  Company  v.  Wil* 
kinson,  13  Wall.  222;  Same  v.  Mahone,  21  id.  lo2 ;  Rockford 
Insurance  Co.  v.  Nelson^  75  111.  648;  Boos  v.  World  Mutual 
Life  Insurance  Co.,  Thonap.  &  C.  (N.  Y.)  8ii4 ;  Mayer  v.  The 
Mutual  Life  Insurance  Co.  of  Chicago^  88  Iowa,  304. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  policy  of  insurance,  issued  by  the 
Union  Mutual  Life  Insurance  Company,  a  corporation  created 
under  the  laws  of  Maine,  upon  the  life  of  Nelson  H.  Mowiy,  for 
the  sum  of  |ilO,000.  Tiie  insui*ance  was  effected  by  a  nephew  of 
the  insured,  for  his  sole  benefit.  The  nephew  was  at  the  time 
a  creditor  of  the  insured  to  the  extent  of  ^(5,000,  and  had  agreed 
to  embark  with  him  in  an  enterprise  requiring  the  expenditure 
of  considerable  capital,  and  depending  for  its  succesB  upon  tlie 
▼OL.  VI.  86 
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knowledge  and  skill  of  the  insured  in  business.  These  circum- 
stances gave  the  nephew  such  an  interest  in  the  life  of  the 
insured  as  to  prevent  the  policy  from  being  a  wager  one.  The 
insurance  effected  was  from  the  9th  of  March,  1867,  and  the 
policy  recited  the  payment  of  the  first  annual  premium  on  that 
day,  and  stipulated  for  the  pa}'ment  of  the  subsequent  premiums 
on  the  same  day  of  that  month  each  year.  The  payment  of  the 
insurance  money,  after  notice  and  proof  of  the  death  of  the  in- 
sured, was  made  dependent  upon  the  punctual  payment,  each 
year,  of  the  premium.  The  policy,  in  terms,  declared  that  it  was 
made  and  accepted  by  the  insured  and  the  nephew,  upon  the  ex- 
press condition  that  if  the  amount  of  any  annual  premium  was 
not  fully  paid  on  the  day  and  in  the  manner  provided,  the  policy 
should  be  "  null  and  void,  and  wholly  forfeited.*'  And  it  de- 
clared that  no  agent  of  the  company,  except  the  president  and 
secretary,  could  waive  such  forfeiture,  or  alter  that  or  any  other 
condition  of  the  policy. 

The  second  premium,  due  on  the  9th  of  March,  1868,  was 
not  paid,  and  the  insured  died  on  the  8th  of  April  follow- 
ing. Forty-five  days  after  it  was  due,  and  fifteen  days  after 
the  death  of  the  insured,  this  premium  was  tendered  to  the 
company,  and  was  refused.  The  question  for  determination 
is,  whether  a  tender  of  the  premium  at  that  time  was  suffi 
cient  to  hold  the  company  to  the  payment  of  the  insurance 
money. 

By  the  express  condition  of  the  policy,  the  liability  of  the 
company  was  released  upon  the  failure  of  the  insured  to  pay 
the  premium  when  it  matured;  and  the  plaintiff  could  not 
recover,  unless  the  force  of  this  condition  could  in  some  way  be 
overcome.  He  sought  to  overcome  it,  by  showing  that  the 
agent,  who  induced  him  to  apply  for  the  policy,  represented  to 
him,  in  answer  to  suggestions  that  he  might  not  be  informed 
when  to  pay  the  premiums,  that  the  company  would  notify 
him  in  season  to  pay  them,  and  that  he  need  not  give  himself 
any  uneasiness  on  that  subject ;  that  no  such  notification  was 
given  to  him  before  the  maturity  of  the  second  premium,  and 
for  that  reason  he  did  not  pay  it  at  the  time  required.  This 
representation  before  the  policy  was  issued,  it  was  contended 
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in  the  court  below,  and  in  this  court,  constituted  an  estoppel 
npon  the  company  against  insisting  upon  the  forfeiture  of  the 
policy. 

But  to  this  position  there  is  an  obvious  and  complete  answer. 
All  previous  verbal  arrangements  were  merged  in  the  written 
agreement.  The  understanding  of  the  parties  as  to  the  amount 
of  the  insurance,  the  conditions  upon  which  it  should  be  paya- 
ble, and  the  premium  to  be  paid,  was  there  expressed,  for  the 
very  purpose  of  avoiding  any  controversy  or  question  respecting 
them.  The  entire  engagement  of  the  parties,  with  all  the  con- 
ditions upon  which  its  fulfilment  could  be  claimed,  must  be 
conclusively  presumed  to  be  there  stated.  If,  by  inadvertence 
or  mistake,  provisions  other  than  those  intended  were  inserted, 
or  stipulated  provisions  were  omitted,  the  parties  could  have  had 
recourse  for  a  correction  of  the  agi-eement  to  a  court  of  equity, 
which  is  competent  to  give  all  needful  relief  in  such  cases. 
But,  until  thus  corrected,  the  policy  must  be  taken  as  express- 
ing the  'final  understanding  of  the  assured  and  of  the  insurance 
company. 

The  previous  representation  of  the  agent  could  in  no  respect 
operate  as  an  estoppel  against  the  company.  Apart  from  the 
circumstance  that  the  policy  subsequently  issued  alone  expressed 
its  contract,  an  estoppel  from  the  representations  of  a  party  can 
seldom  arise,  except  where  the  representation  relates  to  a  mat- 
ter of  fact, — to  a  present  or  past  state  of  things.  If  the  repre- 
sentation relate  to  something  to  be  afterwards  brought  into 
existence,  it  will  amount  only  to  a  declaration  of  intention  or  of 
opinion,  liable  to  modification  or  abandonment  upon  a  change 
of  circumstances  of  which  neither  party  can  have  any  certain 
knowledge.  The  only  case  in  which  a  representation  as  to  the 
future  can  be  held  to  operate  as  an  estoppel  is  where  it  relates 
to  an  intended  abandonment  of  an  existing  right,  and  is  made 
to  influence  others,  and  by  which  they  have  been  induced  to 
act.  An  estoppel  cannot  arise  from  a  promise  as  to  future 
action  with  respect  to  a  right  to  be  acquired  upon  an  agreement 
not  yet  made. 

The  doctrine  of  estoppel  is  applied  with  respect  to  representa- 
tions of  a  party,  to  pi-event  their  operating  as  a  fraud  upon  one 
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who  has  been  led  to  rely  upon  them.  They  would  have  that 
effect,  if  a  party  who,  by  his  statements  as  to  mattei-s  of  fact,  or 
as  to  his  intended  abandonment  of  existing  rights,  had  design- 
edly induced  another  to  change  his  conduct  or  alter  his  condition 
in  reliance  upon  them,  could  be  permitted  to  deny  the  truth  of 
his  statements,  or  enforce  his  rights  against  his  declared  in- 
tention of  abandonment.  But  the  doctrine  has  no  place  for 
application  when  the  statement  relates  to  rights  depending  upon 
contracts  yet  to  be  made,  to  which  the  pei^on  complaining  is  to 
be  a  party.  He  has  it  in  his  power  in  such  cases  to  guard  in 
advance  against  any  consequences  of  a  subsequent  change  of 
intention  and  conduct  by  the  person  with  whom  he  is  dealing. 
For  compliance  with  arrangements  respecting  future  transac- 
tions,  parties  must  provide  by  stipulations  in  their  agreements 
when  reduced  to  writing.  The  doctrine  carried  to  the  extent 
for  which  the  assured  contends  in  this  case  would  subvert  the 
salutary  rule,  that  the  written  contract  must  prevail  over  pre- 
vious verbal  arrangements,  and  open  the  door  to  all  the  evils 
which  that  rule  was  intended  to  prevent.  White  v.  Ashtan^  61 
N.  Y.  280 ;  Bigelow,  Estoppel,  437-441 ;  White  v.  Walker,  81 
111.  422;  Faxton  v.  Faxon,  28  Mich.  159. 

The  learned  judge  who  tried  this  case  in  the  Circuit  Court 
instructed  the  jury,  in  substance,  that  if  they  could  find  from 
the  language  of  the  agent  that  there  was  an  agreement  between 
him  and  the  assured,  made  before  the  policy  was  executed,  that 
the  latter  should  have  notice  before  he  should  be  required  to 
pay  the  annual  premium,  then  that  the  company,  iiot  having 
given  such  notice,  was  estopped  from  setting  up  the  forfeiture 
stipulated  by  the  policy  for  non-payment  of  the  premium  when 
due.  For  the  reasons  we  have  stated,  we  think  the  court  erred 
in  this  instruction. 

Thf^re  is  nothing  in  the  record  which  shows  that  the  agent 
was  invested  with  authority  to  make  an  insurance  for  the  com- 
pany. In  representing  himself  as  an  agent,  he  only  solicited  an 
application  by  the  assured  to  the  company  for  a  policy.  That 
instrument  was  to  be  drawn  and  issued  by  the  company,  and  it 
shows  on  its  face  that  the  authority  to  the  agent  was  limited  to 
countersigning  it  before  delivery  and  to  receiving  the  premiums. 
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But  even  if  the  agent  had  possessed  authority  to  make  an  in- 
surance for  the  company,  and  he  made  the  agreement  pi-etended, 
still  the  assured  was  bound  by  the  terms  of  the  policy  subse- 
quently executed  and  accepted  by  him. 

The  judgment  must  be  reversed^  and  the  cause  remanded 
for  a  new  trial;  and  it  is 

So  ordered 
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1.  Lettera-patent  No.  133.635,  granted  I>ec.  3, 1872,  to  WiUiam  Johnson,  for  an 
improvement  in  wrencbe*,  do  not  infringe  reissued  letters-patent  No.  5026, 
granted  Aug.  6, 1872,  to  John  I^cey  and  George  B.  Cornell,  for  an  improve- 
ment in  wrenches  for  extracting  bung-bushes. 

%.  Tlie  doctrine  of  mechanical  equivalents  has  no  application  to  this  case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  is  a  suit  by  George  B.  Cornell,  against  Eilert  Schu- 
macher and  William  Jolinson,  for  an  injunction,  and  for  damages 
claimed  for  the  alleged  infringement  by  them  of  reissued  let- 
ters-patent No.  5026,  granted  Aug.  6,  1872,  to  John  Lacey  and 
George  B.  Coniell,  for  an  improvement  in  wrenches  for  extract- 
ing bung-bushes ;  said  letters  being  a  reissue  of  original  letters 
No.  118,617,  dated  Aug.  29,  1871. 

The  defendants  justified  under  letters-patent  No.  183,586, 
issued  to  Johnson  Dec.  8,  1872,  for  an  improvement  in 
wrenches. 

The  specification  and  claim  of  both  patents  are  fully  stated 
in  the  opinion  of  the  court. 

The  drawings  therein  referred  to  are  as  follows: — 
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Wrench. 

No.  133,636.— Patented  Deo.  8, 1872. 


Ky.1 


Ky.A 


The  court  below  decreed  in  favor  of  the  complainant,  and 
awarded  him  an  injunction,  whereupon  the  defendants  appealed 
to  this  court. 

Mr.  William  P.  Lynde  for  the  appellants. 

There  was  no  infringement.  Curtis,  Patents,  sect.  249; 
Pr(nUy  v.  Buggies,  1  Story,  668  ;  8.  c.  16  Pet.  336  ;  Wifians  v. 
Schenectady  ^  Troy  Railroad  Co.,  2  Blatchf.  279 ;  Bell  v. 
DanieUy  1  Fish.  Pat.  Cas.  372 ;  Fuller  v.  Yentzer,  94  U.  S. 
288;  Gill  v.  Wells,  22  Wall.  1;  Gould  v.  Bees,  15  id.  187; 
Vance  y.  Campbell,  1  Black,  427. 

There  is  no  room  in  this  case  to  invoke  the  doctrine  of 
mechanical  equivalents.  Seymour  v.  Osborne,  11  Wall.  616  ; 
Gould  V.  Bees,  supra  ;  Gill  v.  Wells,  supra, 

Mr.  L.  L.  Bond,  contra,  cited  Curtis,  Patents,  sect.  832, 
463-468;  Blanchard  v.  Biers,  2  Blatchf.  418;  Sewall  v.  Jones, 
91  U.  S.  171 ;  Boot  v.  Ball,  4  McLean,  177 ;  Alden  v.  Betvey, 
1  Story,  386 ;  ffaworth  v.  Hardcastle,  Web.  Pat.  Cas.  484 
Ransom  v.  Mayor ^  ^c,  1  Fish.  Pat.  Cas.  262 ;  Whipple  v.  iKd- 
dlesex  Co.,  4  id.  41 ;   Winans  v.  Denmead,  16  How.  880. 
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Mr.  Justicb  Swaynb  delivered  the  opinion  of  the  court 

This  is  a  suit  in  equity  founded  upon  reissued  patent  No. 
6026.  The  reissue  is  for  "  an  improved  wrench  for  securing 
metallic  bushii^  in  casks  and  bari*els/'  and  bears  date  on  the 
6th  of  August,  1872.     The  appellee  is  the  complainant. 

The  bill  alleges  infringement,  and  prays  for  an  injunction 
and  damages. 

The  answer  denies  the  infringement,  and  sets  up  several 
other  defences. 

This  opinion  will  be  confined  to  the  question  of  infringement. 

The  description  of  the  appellee's  wrench  and  his  claim  are 
thus  set  forth  in  the  reissue :  — 

"  The  present  invention  relates  to  a  wrench  employed  in  secur- 
ing a  metallic  bung-bushing  within  the  aperture  of  cnska,  barrels, 
Ac. ;  and  the  improvement  consists  in  providing  tlie  shank  of  the 
wrench  with  a  cylindrical  core  so  arranged  as  to  closely  fit  the 
aperture  in  the  bushing,  and  a  V-sliaped  projection  adapted  to  fit  a 
corresponding  notch  formed  in  the  bushing,  whereby  the  same  may 
be  turned  into  place  without  assuming  an  oblique  position  within 
the  bnng-opcning,  and  also  preventing  the  wrench  from  slipping 
fi*om  its  seat;  all  of  which  will  be  more  fully  understood  by  the 
following  description :  — 

"  In  the  drawing,  A  represents  the  shank  of  the  wrench,  which 
consists  of  a  plain  metal  bar  of  the  i-equisite  length.  Attached  to 
one  end  of  this  bar  is  a  flat  metal  plate,  B,  which  is  provided  at  its 
centre  with  an  elongated  mortise,  C,  as  shown  in  Fig.  1.  This 
sliank  is  so  formed  at  its  junction  with  the  plate  as  to  provide  a 
V-shaped  projection,  D,  the  point  of  which  extends  forward  toward 
the  centre  of  the  plate.  E  represents  a  cylindrical  cast-metal  core, 
which  is  made  tapering,  and  so  arranged  as  to  fit  the  aperture  in 
the  bushing.  This  core  is  made  separate  from  the  plate,  and  is 
attached  thereto  by  means  of  a  bolt,  F,  which  passes  through  the 
mortise  fonned  in  the  pl.ite,  as  shown  in  Fig.  2.  The  aiTangement 
of  this  core  is  such  as  to  admit  of  being  removed  from  the  bolt  by 
.•emoving  the  nut  e,  the  object  of  which  is  to  allow  a  core  of  greater 
diameter  to  be  substituted  when  used  in  bushings  of  large  sixe, 
provision  being  made  for  the  elongation  of  the  mortise  in  the  plate 
for  the  moving  of  the  bolt  toward  or  from  the  projection  D,  which 
becomes  necessary  when  cores  of  different  sizes  are  used. 

^  In  using  the  said  invention,  the  core  is  inserted  into  the  opeBh 


Oct.  1877.]  SCHUMACUEB  V.  COBNBLL.  65tt 

bg  through  the  bashing,  and  turned  antil  projection  D  fills  into  a 
notch  formed  in  the  bushing,  which  is  adnpted  to  fit  the  same ;  and 
by  means  of  the  core  the  bushing  is  kept  steady,  and  prevented 
from  assuming  an  oblique  position  in  the  buug-opening  while  being 
turned  into  place,  and  by  the  contact  of  the  projeciion  witliin  the 
notch  the  wrench  is  prevented  from  slipping  from  its  seat,  thereby 
enabling  the  bushing  to  be  readily  turned  into  place. 

**  We  do  not  wish  to  confine  ourselves  exclusively  to  the  V-shaped 
projection,  as  any  form  that  will  prevent  the  core  from  turning 
independent  of  the  bushing  will  produce  the  same  result. 
**  Having  thus  described  the  said  invention,  we  claim  — 
^'The  wrench  herein  described,  consisting  of  a  shank.  A,  plate, 
B,  projection,  D,  and  core,  E,  th^  said  core  adapted  to  fit  the  opening 
through  the  bushing,  whereby  the  same  is  prevented  from  assuming 
an  oblique  position  when  being  turned  into  place,  substantially  as 
described." 

The  wrench  of  the  appellants,  out  of  Trhich  this  controversy 
has  grown,  is  also  covered  by  a  patent,  but  of  later  date  than 
the  appellee's.  The  specifications  and  claim  of  this  patent  are 
brief  and  clear.     They  are  as  follows :  — 

^DBSCBIPTION   OF  THE    DRAWING   FOBMDrG   PART  OF  TO« 
SPECIFICATION. 

**  Fig.  1  is  a  sectional  view  of  the  wrench ;  Fig.  2,  a  perspective 
view  of  the  wrench  and  bushing. 

'^GSKXBAL  DSSCSIPTIOK. 

<<  A  is  the  handle  of  the  wrench ;  B,  the  projection  which  fits  into 
the  inside  of  the  bushing ;  C,  a  rod  which  runs  down  through  the 
projection  B  in  a  hole  nearer  one  side  than  the  other ;  D,  a  piece 
on  the  end  of  the  rod  C  which  fits  into  a  recess  in  the  bottom  of  B; 
E,  a  knob  on  the  top  of  rod  C ;  F,  spring  on  rod  C,  under  knob  E, 
which  holds  the  rod  C  up  in  place ;  O,  a  screw  in  the  top  of  rod  C, 
which  holds  knob  E  on  securely  in  place ;  II,  the  bush ;  I,  the  pro- 
jection on  the  bottom  of  the  bushing  which  the  pail  of  the  wrench 
D  strikes  against  to  screw  the  bushing  into  place. 

**The  operation  of  this  wrench  is  as  follows:  The  part  B  is 
placed  in  the  bush,  and  the  operator  then  takes  hold  of  the  knob  E 
and  turns  it,  and,  as  it  turns,  the  part  D  at  the  bottom  is  turned 
out  and  catches  against  the  projection  I  in  the  bushing,  and  then  the 
handle  A  and  the  bush  will  turn  with  it  and  be  screwed  home. 
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^KATURB  AND  OBJECT  OF  THB  HTYBNTION. 

**  My  invention  is  a  wrench  to-  screw  bung-bushings  into  beer- 
barrels,  and  fits  into  the  opening  and  strikes  against  a  projection  on 
the  bushing  at  the  inner  end  of  the  bush,  thus  preserving  the  whole 
strength  of  the  bushing.  The  notch  on  the  outer  side  of  the  bushing, 
which  weakens  it,  is  avoided. 

"CLAIM. 

''The  combination  and  arrangement  of  projection  B,  rod  O, 
piece  D,  and  knob  £,  substantially  as  and  ibr  the  purpose  set 
forth.'' 

Models  of  both  instruments  have  come  up  with  the  record, 
and  are  in  evidence.  They  are  made  in  conformity  to  the 
respective  specifications  of  the  parties.  The  mind  is  much 
more  effectually  assisted  in  these  cases  by  such  aids  than  is 
possible  by  any  drawings  and  description,  however  full,  with- 
out them.  We  are  thus  enabled  in  this  case  readily  to  come  to 
satisfactory  conclusions. 

Wrenches  are  very  old.  They  have  long  been  used  for 
various  purposes  in  the  mechanic  arts.  Numerous  cuts  repre- 
senting them  in  different  forms  are  found  in  Knight's  Mechani- 
cal Dictionary,  pp.  1473, 1711,  2821. 

The  patent  is  well  entitled  for  an  improyement.  It  could 
be  for  nothing  more. 

Nothing  is  claimed  separately.  Every  thing  is  claimed 
together  and  in  the  aggi*egate.  If  any  thing  was  withdrawn, 
and  no  equivalent  supplied  in  its  place,  the  instrument  would 
be  a  failure.  Each  element  is  a  part  of  a  compound  unit,  and 
is  necessary  to  the  completeness  and  efficacy  of  the  result. 

A  combination  is  always  an  entirety.  In  such  cases,  the 
patentee  cannot  abandon  a  part  and  claim  the  rest,  nor  can  he 
be  permitted  to  prove  that  a  part  is  useless,  and,  therefore, 
immaterial.  He  must  stand  by  his  claim  as  he  has  made  it. 
If  more  or  less  than  the  whole  of  his  ingredients  are  used  by 
another,  such  party  is  not  liable  as  an  infringer,  because  he 
has  not  used  the  invention  or  discovery  patented.  With  the 
change  of  the  elements  the  identity  of  the  product  disappears. 
Vance  v.  Campbell^  1  Black,  427. 

But  whether  the  patent  here  is  for  a  combination  or  not  is. 
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in  our  yiew,  not  material.  If  the  negatiye  be  conceded,  we 
think  the  differences  in  the  two  instruments  are  so  radical  that 
the  end  of  this  litigation  must  be  the  same. 

Upon  examining  the  models  and  specifications  of  the  parties, 
it  is  found  that  the  appellants  have  nothing  in  common  with 
the  appellees  in  several  important  particulars.  They  have  not 
the  flat  plate  B,  nor  the  mortise  G,  nor  the  V-shaped  projec- 
tion D,  nor  the  bolt  F,  as  shown  in  Fig.  2,  nor  any  arrange- 
ment touching  the  core  whereby  it  can  be  removed,  and  one  of 
larger  diameter  be  substituted,  when  the  size  of  the  cavity  of 
the  bush  requires  such  a  change ;  and  there  is  no  notch  in  the 
flange  of  the  bush  such  as  that  to  which  the  appellee's  vtrrench 
is  applied,  and  hence  no  projection  to  fit  into  such  an  indenta- 
tion. Without  both  these  things  the  appellee's  wrench  would 
be  entirely  useless.  They  are,  therefore,  vital  in  the  invention 
covered  by  his  patent.  The  notch  is  the  point  of  engagement 
between  the  bushing  and  the  wrench  when  the  latter,  operating 
as  a  lever,  gives  the  former  its  circular  motion,  and  thus  forces 
it  home.  Without  this  arrangement  such  motion  could  not  be 
communicated  and  the  desired  result  produced.  Hence  its 
importance  in  the  scheme  of  the  invention.  Without  it,  the 
rest  would  be  as  worthless  for  the  end  in  view  as  one  blade  of 
a  pair  of  scissors  disjoined  from  the  other 

The  appellants  thought  this  notch  arrangement  seriously 
objectionable.  They  claimed  that  it  weakened  the  flange  of 
the  bush,  and  that  the  application  of  the  leverage  necessary  to 
give  the  bush  the  requisite  circular  motion  until  the  work  is 
done  not  unfrequently  involved  its  destruction.  They  sought 
to  obviate  the  difficulty  by  an  invention  of  their  own. 

The  first  thing  to  be  done  was  to  change  the  bush  so  as  to 
give  it  the  desired  strength.  This  could  be  effected  only  by 
dispensing  vrith  the  notch.     Tliat  was  done. 

Then  it  was  indispensable  that  something  should  be  substi- 
tuted whereby  the  necessary  turning  motion  could  be  given  by 
the  wrench  to  the  bushing  without  injuring  or  destroying  the 
latter.  For  this  purpose  a  projection  was  put  on  the  inside 
of  the  bush,  low  down.  This  strengthened  rather  than  weak- 
ened  it. 

Bushes,  like  wrenches,  are  yery  old.     They  are  not  here  in 
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question.    If  tliey  were,  certainly  tbe  appellants  had  the 
right  to  make  them  with  the  inner  projection  that  the  appellee 
had  to  make  them  with  the  outer  notch. 

But,  although  the  appellants'  bush  was  unexceptionable, 
there  was  no  wrench  known  in  mechanics  whereby  it  could  be 
made  to  opei-ate.  The  appellee's  wrench  was  inapplicalile. 
Projection  D  in  his  wrench,  as  regards  such  pui-pose,  might  as 
well  have  been  anywhere  else.  It  could  have  no  possible  rela 
tion  of  cause  and  effect  to  the  thing  to  be  done.  The  appel- 
lants entered  the  new  and  unoccupied  field  before  them  and 
succeeded.  Their  wrench  has  a  projection  or  core  attachment, 
which  is  inserted  into  the  bush.  Through  this  core  runs  a  rod 
with  a  latch  at  the  lower  end,  which  fits  into  a  recess  at  the 
bottom  of  the  core.  The  core  is  introduced  into  the  bush ;  the 
latch  is  turned  by  means  of  a  knob  at  its  top,  so  as  to  catch 
against  the  projection  in  the  bush.  The  force  of  the  wrench 
then  being  applied,  the  bush  is  readily  screwed  to  its  place. 
This  was  the  last  stage  in  the  process  of  the  invention. 

The  doctrine  of  mechanical  equivalents  has  no  application 
here,  and  need  not  be  considered.  The  two  instruments  are 
separated  by  a  broad  line  of  demarcation.  There  is  nothing 
in  the  appellee's  which  is  suggestive  of  any  thing  in  the  appel- 
lants'. No  one  from  studying  the  former  would  have  been 
thereby  led  to  the  results  embodied  in  the  latter.  They  are  at 
opposite  poles.  Unless  the  appellee  is  entit]'5d  to  claim  eveiy 
form  of  wrench  applicable  to  bushes,  invented  after  his  own, 
his  bill  cannot  be  maintained. 

The  appellants  seem  to  have  considered  his  machine  as  a 
thing  to  be  shunned,  rather  than  to  be  followed.  There  is, 
certainly,  not  less  of  novelty,  utility,  and  invention  in  their 
wrench  than  in  his.  Whether  his  patent  is  or  is  not  for  a 
combination,  the  facts  are  alike  fatal  to  this  suit.  There  haa 
been  no  infringement  by  the  appellants. 

The  decree  of  the  Circuit  Court  will  be  r^-ersed,  and  the 
ease  remanded  with  duiectious  to  dismiss  the  bill ;  and  it  is 

So  ordered. 
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Gabfield  v.  Paris. 

1.  Matters  of  evidence  are  not  required  to  be  stated  in  a  bill  of  particulars. 

S.  A  purchaser's  receipt  and  acceptance  of  goods  sufficient  to  satisfy  tlie  Statute 
of  Frauds  may  be  constructive. 

8.  A.  contracted  by  parol,  in  New  York,  for  the  purchase  of  a  large  quantity  of 
spirituous  liquor  of  B.,  who,  by  the  agreement,  was  to  furnish  certain  lal)els. 
B.  delivered  them,  pursuant  to  instruction,  to  A.  in  New  York,  and  shipped 
the  liquor  to  A.  in  Michigan,  where  he  resided.  A.,  when  sued  for  the  price 
of  the  liquor,  no  part  of  which  had  been  paid,  insisted  that  tlie  contract  was 
not  completed  until  the  delivery  of  the  liquor  in  Michigan,  and  he  relied  upon 
the  prohibitory  liquor  law  of  tliat  State,  which  declares  tliat  all  such  con- 
tracts are  null  and  void.  The  Jury  found  that  the  labels  added  to  the  value 
of  tlie  liquor,  and  formed  part  of  the  price,  and  that  A.  accepted  them  in 
New  York  as  a  part  of  the  goods  sold.  IJeld,  that  the  finding  of  the  Jury 
upon  the  question  of  acceptance  being  final  and  conclusive,  the  contract  was 
executed  in  New  York,  and  was  by  the  laws  thereof  valid. 

Erbor  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

Tliis  was  an  action  by  Paris,  Allen,  &  Co.,  of  New  York, 
against  Garfield  &  Wheeler,  of  Detroit,  Mich.,  to  recover  for 
eertain  spirituous  liquors  sold  to  the  defendants  by  the  plain- 
tiffs, in  the  city  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  the  plaintiffs ;  whereupon  the  de- 
fendants sued  out  this  writ  of  error. 

Mr.  Henry  M,  Duffield  for  the  plaintiffs  in  error. 

The  admission  of  th6  evidence  concerning  the  labels,  which 
were  not  mentioned  in  the  bill  of  particulars,  was  erroneous. 

^^  The  office  of  a  bill  of  particulars  is  to  inform  the  opposite 
party  of  the  causes  of  action  to  be  relied  upon  on  the  trial, 
which  are  not  specifically  set  out  in  the  declai'ation."  Bos- 
worth,  J.,  in  Botoman  v.  Earle^  3  Duer  (N.  Y.),  694;  Daviu  v. 
Freeman^  10  Mich.  188.  The  plaintiff  will  be  confined  to  the 
items  it  contains.  2  Aichb.  Pr.  222;  1  Tidd,  Pr.  699;  WilliarM 
T.  iSinclair^  3  McLean,  289.  When  furnished,  it  is  deemed  part 
of  the  declaration.  Starkweather  v.  Kittle^  17  Wend.  (N.  Y.), 
20.  The  plaintiff  must  be  confined  to  the  particulars  he  has 
specified,  as  closely  and  effectually  as  if  they  constituted  essen- 
tial: allegations  in  a  special  declaration.  Commonwealth  v.  GUbm^ 
t  Gray  (Mass.),  469;    Commonwealth  y.  Snelling^   15  Pick. 
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(Mass.)  821.  Plaintiff  will  not  be  allowed  to  establish  his 
claim  in  a  manner  different  from  that  in  which  he  has  elected 
by  his  bill  of  particulates  to  consider  the  defendant  his  debtor. 
De  Sobry  v.  De  Laistre,  2  Har.  &  J.  (Md.)  191. 

If  the  sale  of  the  liquor  was  a  Michigan  contract,  it  was  void 
under  the  prohibitory  liquor  law  of  that  State,  and  the  plaintiffs 
cannot  recover.  Myers  v.  Carry  12  Mich.  63 ;  Roethke  v.  Philip 
Best  Brewing  Co,,  88  id.  841;  In  re  Paddock,  6  Nat.  Bank. 
Reg.  132. 

The  sale  was  not  made  in  the  State  of  New  York,  unless 
there  consummated.  The  delivery  of  the  labels  to  one  of  the 
plaintiffs  in  error  was  not  a  receipt  and  acceptance  of  part  of 
the  goods  sold.  These  labels  were  not  invoiced  ;  no  price  was 
put  upon  them  ;  no  given  amount  or  number  of  them  was  agreed 
to  be  furnished ;  nothing  was  added  to  the  price  of  the  whiskey 
on  account  of  them.  They  are  not  proven  to  be  of  tiny  value. 
The  receipt  and  acceptance  by  the  buyer  must  be  such  as  com- 
pletely affirms  the  contract.  Heath,  J.,  in  Kefnt  v.  ffuskinson, 
3  Bos.  &  Pul.  223. 

It  must  appear  that  the  vendor  has  parted  with  the  possession 
of  the  goods,  and  placed  them  under  the  control  of  the  pur- 
chaser, so  as  to  put  a  complete  end  to  all  the  rights  of  the  unpaid 
vendor,  as  such.  Gray  v.  Davis^  10  N.  Y.  286 ;  Measer  v.  Wood- 
man,  22  N.  H.  172 ;  Addison,  Contr.  113,  note  8.  It  is  not 
enough  that  the  buyer  should  have  taken  a  part  of  the  goods  in 
his  possession,  Browne,  Stat.  Frauds,  sect.  326 ;  nor  have  taken 
out  a  sample,  German  v.  Boddy,  2  Car.  &  Kir.  145 ;  nor  even 
examined  the  whole  lot  delivered,  for  the  purpose  of  ascertain- 
ing the  quantity  or  quality,  Baylis  v.  Lindy,  4  L.  T.  N.  S.  176; 
even  though  the  lot  be  injured  thereby,  Curtis  v.  Pugh,  10  Ad. 
&  E.  Ill ;  Elliott  V.  Thomas,  3  Mee.  &  W.  170. 

A  case  somewhat  resembling  this  is  decided  against  the  valid- 
ity of  the  contract,  in  Belventhal  v.  Jones,  53  Mo.  460.  And 
the  later  decisions  have  firmly  laid  down  the  important  and 
true  principle  that  there  can  be  no  acceptance  and  receipt 
affirming  and  binding  the  contract,  so  long  as  the  buyer  has 
the  privilege  of  returning  the  goods  as  objectionable  in  quantity 
or  quality.  Hanson  v.  Armitage,  5  Bam.  &  Aid.  557 ;  Howe  y. 
Palmer.  8  id.  321:  AcAal  v.  Levy,  10  Bing.  376;  Nicholle  v. 
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Plume,  1  Car.  &  P.  272;  Norman  v.  Phaiips,  14  Mee.  &  W. 
277 ;  Smith  v.  Sumam,  9  Barn.  &  Cress.  561 ;  CoaU  v.  Chaplin, 
8  ^cld.  &  £.  N.  8.  483 ;  Jordan  ▼.  Norton,  4  Mee.  &  W.  155. 
And  see,  to  the  same  effect,  Shindler  y.  Houiton,  1  Comst. 
(N.  Y.)  261 ;  Outwater  v.  Dodge,  6  Wend.  (N.  Y.)  400 ;  Uoyd 
V.  Wright,  25  Ga.  215 ;  Spencer  v.  flixZe,  80  Vt.  314 ;  Maxwell  v. 
J5rown,  89  Me.  98;  Shepherd  v.  PreeBy,  82  N.  H.  49;  Coomb% 
V.  Bristol  ^  Exeter  Railway  Co,,  3  H.  &  N.  510 ;  Bogers  v 
i>At7Zijt?«,  40  N.  Y.  519. 

Can  it  be  seriously  urged,  that,  by  merely  allowing  the  labels 
to  be  sent  to  the  hotel  of  one  of  the  plaintiffs  in  error,  in  New 
York,  they  thereby  precluded  themselves  from  objecting  that 
the  liquor  afterwards  furnished  was  not  what  they  purchased? 
Could  the  plaintiffs  have  compelled  defendants  to  take  any 
liquors  they  might  choose  to  ship,  because  Wheeler,  while  in 
New  York,  had  accepted  a  few  labels?  Or,  on  the  other  hand, 
can  it  be  claimed  that  the  defendants  in  error,  by  delivering 
the  labels,  had  lost  their  right  of  stoppage  in  transitu,  in  case 
the  other  party  became  insolvent  ? 

The  court  declined  to  hear  counsel  for  the  defendants  in 
error. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Neither  the  manufacture  nor  the  sale  of  spirituous  or  intoxi- 
cating liquors  is  allowed  by  the  law  of  the  State  where  the 
present  controversy  arose.  Instead  of  that,  the  State  law  pro- 
vides that  all  payments  made  for  such  liquors  so  sold  may  be 
recovered  back,  and  that  all  contracts  and  agreements  in  relation 
to  such  sales  shall  be  utterly  null  and  void  against  all  persons 
and  in  all  cases ;  with  an  exception  in  favor  of  the  bona  fide 
holders  of  negotiable  securities  and  the  purchasers  of  property 
without  notice.     1  Comp.  Laws,  Mich.,  p.  690. 

Two  bills  of  goods, -consisting  of  spirituous  liquors,  were  pur- 
chased of  the  plaintiffs  by  the  defendants,  which,  including 
exchange,  amounted  to  $4,143. 69.  Payment  being  refused,  the 
plaintiffs  brought  suit  in  the  court  below  to  recover  the  amount, 
and  the  verdict  and  judgment  were  for  the  plaintiffs.  Excep- 
tions were  taken  by  the  defendantSi  and  they  sued  out  tht 
present  writ  of  error. 
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Snfiicieiit  appears  to  show  that  the  plaintiffs  are  citizens  of 
New  York,  and  that  the  defendants  are  citizens  of  Michigan ; 
that  the  liquors  were  purchased  of  the  phiintiffs,  as  alleged;  and 
that  the  same  were  received  and  sold  by  the  defendants :  but 
they  set  up  the  prohibitory  liquor  law  of  the  latter  State,  pro- 
viding that  all  such  contracts  are  utterly  null  and  void. 

Evidence  was  introduced  by  the  plaintiffs,  showing  that  tlie 
liquors  were  ordered  by  one  of  the  defendants  at  a  time  when  he 
was  temporarily  in  the  city  of  New  York ;  and  that  the  plaintiffs, 
by  his  request,  sent  certain  labels  to  be  attached  to  the  same,  to 
the  defendant,  at  the  hotel  in  that  city  where  he  wa^  stopping. 
By  the  agreement  at  the  time  the  sale  was  made,  the  plaintiffs 
were  to  furnish  these  labels  to  the  purchasers ;  and  the  evidence 
showed  that  the  value  of  the  labels  entered  into  the  price 
charged  for  the  liquors,  and  that  the  labels,  by  the  terms  of 
the  contract,  were  to  be  furnished  to  the  buyers,  by  the  sellers, 
without  any  other  charge  than  the  price  to  be  paid  for  the  liquors. 
Labels  of  the  kind  were  something  more  than  ordinary  labels 
affixed  to  bottles,  as  they  indicated  not  only  the  kind  of  liquor 
which  the  bottle  contained,  but  also  embraced  an  affidavit  that 
the  distillation  was  genuine,  and  of  the  particular  bmnd  manu- 
factured and  distilled  by  the  plaintiffs;  support  to  which  is 
derived  from  the  fact  that  the  label  was  copyrighted,  so  that 
no  other  person  than  the  plaintiffs  had  any  right  to  make,  use, 
or  vend  it. 

Certain  questions  were  submitted  to  the  jury,  among  which 
were  the  following:  Were  there  any  receipt  and  •  cceptance  in 
New  York  of  part  of  the  goods  sold ;  and,  if  so,  what  was  so 
received?  To  which  the  jury  answered.  There  was,  to  wit, 
certain  labels.  Was  any  thing  added  to  the  price  of  the 
liquors  on  account  of  the  labels,  and,  if  so,  what  amount  or 
price?  Answer:  There  was  nothing  added;  but  the  labels 
added  to  the  value  of  the  liquors,  and  formed  part  or  pircel 
of  the  price. 

Testimony  was  offered  by  the  plaintiffs  in  respect  to  the 
delivery  of  the  labels  to  the  defendant  while  he  was  at  the  hotel 
in  New  York,  to  which  the  defendants  objected  ;  but  the  court 
overruled  the  objection,  and  the  testimony  was  admitted,  subject 
to  the  defendant's  objection. 
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Errors  assigned  are  in  substance  and  effect  as  follows: 
1.  That  the  court  eiTed  in  refusing  to  charge  the  jury  that  the 
delivery  of  the  labels,  as  proved,  was  not  a  receipt  and  acceptance 
of  pai*t  of  the  goods  sold  within  the  meaning  of  the  State  Statute 
of  Frauds.  2.  That  the  court  erred  in  refusing  to  charge  the 
jury  that  the  evidence  was  not  su£5cient  to  take  the  case  out  of 
the  Statute  of  Frauds.  8.  That  the  court  erred  in  refusing  to 
charge  the  jury  that  the  sale  was  not  consummated  until  the 
defendants  received  and  accepted  the  goods  in  the  State  where 
they  resided.  4.  That  the  court  erred  in  instructing  the  jury  that 
the  defence  set  up  is  one  not  to  be  favorea,  and  that  the  proof  to 
support  it  must  be  clear  and  satisfactory,  before  the  juiy  can 
consistently  enforce  it.  6.  That  the  statute  is  a  penal  statute, 
in  derogation  of  the  rights  of  property;  and  that  for  that 
reason,  if  for  no  other,  it  must  receive  a  strict  construction, 
6.  That  the  court  erred  in  instructing  the  jui-y  that  if  the  labels 
were  included  in  the  conti-act,  and  the  liquors  were  worth  more 
to  the  defendants  on  account  of  the  labels,  then  the  receipt  and 
acceptance  of  the  same  by  the  acting  defendant  took  the  case 
out  of  the  New  York  Statute  of  Frauds,  and  their  verdict  should 
be  for  the  plaintiffs. 

Due  exception  was  also  made  to  the  ruling  of  the  court  in 
admitting  the  evidence  reported  in  respect  to  the  delivery  and 
acceptance  of  the  labels  furnished  to  the  purchasers  at  the  time 
the  order  for  the  liquora  was  filled,  the  objection  being  that  the 
labels  are  not  mentioned  in  the  plaintiff *s  bill  of  particulara  filed 
in  the  case. 

Matters  of  evidence  are  never  required  to  be  stated  in  such  a 
paper.  Courts  usually  require  such  a  notice  where  the  declara- 
tion is  general,  in  order  that  the  defendant  may  know  what  the 
cause  of  action  is  to  which  he  is  required  to  respond.  Nothing 
is  wanted  in  this  case  to  meet  that  requirement,  as  all  the  items 
of  the  demand  are  distinctly  and  specifically  stated  in  the  bill 
filed  in  compliance  with  the  order  of  the  court. 

Merchants  selling  spirituous  liquora  in  bottles  usually  label 
the  bottles,  to  indicate  the  kind,  character,  age,  quality,  or  proof 
of  the  liquor,  or  to  specify  the  name  of  the  manufacturer,  or  the 
place  where  it  was  manufactured  or  distilled.  Such  are  some- 
what in  the  nature  of  trade-marks,  and  are  useful  to  the  seller 
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of  the  liquors,  to  enable  him  to  distinguish  one  kind  of  liquor 
from  another  without  opening  the  bottle,  and  to  commend  the 
article  to  his  customers  without  oral  explanation. 

Coming  to  the  errors  formally  assigned,  it  is  manifest  that 
the  first  and  second  may  be  considered  together,  as  they  depend 
entirely  upon  the  same  considerations. 

Both  parties  concede  that  the  bargain  for  the  sale  of  the 
liquors  in  this  case  was  made  in  New  York ;  and,  by  the  laws 
of  that  State,  contracts  for  the  sale  of  any  goods,  chattels,  or 
things  in  action,  for  the  price  of  $50  or  more,  shall  be  void, 
unless,  1,  a  note  or  memorandum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  to  be  charged  thereby; 
or,  2,  unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action ;  or,  8,  unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase-money.  8  Rev.  Stats.  New  York  (Gth  ed.)« 
142,  sect.  8. 

Four  answers  are  made  by  the  plaintiffs  to  that  proposition, 
each  of  which  will  receive  a  brief  consideration :  — 

1.  That  the  defendants  received  and  accepted  the  labels 
which  the  plaintiffs  contracted  to  furnish  at  the  time  they 
filled  the  order  for  the  liquors.  2.  That  the  case  is  not  within 
the  Statute  of  Frauds,  inasmuch  as  the  defendants  received  the 
liquors,  and  sold  the  same  for  their  own  benefit.  3.  That  the 
statute  of  Michigan,  prohibiting  the  sale  of  such  liquors,  and 
declaring  such  contracts  null  and  void,  has  been  repealed. 
4.  That  the  subsequent  letter  written  by  the  defendants  to 
the  plaintiffs  takes  the  case  out  of  the  operation  of  the  statute 
requiring  such  a  contract  to  be  in  writing. 

Authorities  almost  numberless  hold  that  there  is  a  broad  dis- 
tinction between  the  principles  applicable  to  the  formation  of 
the  contract  and  those  applicable  to  its  performance,  which 
appears  with  sufficient  cleai*ness  from  the  language  of  the  stat- 
ute,—  such  a  contract  must  be  in  writing,  or  there  must  be 
some  note  or  memorandum  of  the  same  to  be  subscribed  by  the 
party  to  be  chaiged :  but  the  same  statute  concedes  that  the 
party  becomes  liable  for  the  whole  amount  of  the  goods,  if  he 
accepts  and  receives  part  of  the  same,  or  the  evidences,  or  some 
of  tliem,  of  such  things  in  action ;  and  the  authorities  agreOt 
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that,  where  the  question  is  whether  the  contract  has  been  ful* 
filled,  it  is  sufficient  to  show  an  acceptance  and  actual  receipt 
of  a  part,  however  small,  of  the  thing  sold,  in  order  that  the 
contract  may  be  held  to  be  good,  even  though  it  does  not 
preclude  the  purchaser  from  refusing  to  accept  the  residue  of 
the  goods,  if  it  clearly  appears  that  they  do  not  conform  to  the 
contract.  Benjamin  on  Sales  (2d  ed.),  117 ;  Hinde  v.  White- 
house,  7  East,  668;  Morton  v.  TibbeU,  16  Ad.  &  E.  N.  8.  427. 

Hence,  said  Lord  Campbell,  in  the  case  last  cited,  the  pay- 
ment of  any  sum  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  is  sufficient ;  the  rule  being,  that  such  an  act  on  the 
part  of  the  buyer,  if  acceded  to  on  the  part  of  the  vendee,  is  an 
answer  to  the  defence. 

^^  Accept  and  receive  "  are  the  words  of  the  statute  m  ques- 
tion ;  but  the  law  is  well  settled,  that  an  acceptance  sufficient 
to  satisfy  the  statute  may  be  constructive,  the  rule  being  that 
the  question  is  for  the  jury  whether  the  circumstances  proved, 
of  acting  or  forbearing  to  act,  do  or  do  not  amount  to  an 
acceptance  within  the  statute.  Btishel  v.  Wheeler^  16  Ad. 
&  E.  N.  8.  446;  Chitty,  Contr.  (10th  ed.)  867;  Parker  v. 
WaUis,  6  El.  &  Bl.  21 ;  LUlywhite  v.  Devereux,  15  Mee.  &  W. 
286;  Simmonds  v.  Humble,  13  C.  B.  K.  8.  261;  Addison^ 
Contr.  (6th  ed.)  169. 

Questions  of  the  kind  are  undoubtedly  for  the  jury ;  and  it  is 
well  settled  that  any  acts  of  the  parties  indicative  of  owner- 
ship by  the  vendee  may  be  given  in  evidence  to  show  the  re- 
ceipt and  acceptance  of  the  goods  to  take  the  case  out  of  the 
Statute  of  Frauds.  Conduct,  acts,  and  declarations  of  the  pur- 
chaser may  be  given  in  evidence  for  that  purpose ;  and  it  was 
held,  in  the  case  of  Currie  v.  Anderson  (2  El.  &  El.  691),  that 
the  vendee  of  goods  may  so  deal  with  a  bill  of  lading  as  to 
afford  evidence  of  the  receipt  and  acceptance  of  the  goods 
therein  described.     Oray  v.  Davis,  10  N.  Y.  286. 

I'hroughout,  it  should  be  borne  in  mind  that  one  of  the  de- 
fendants in  person  visited  the  plaintiff's  place  of  business,  and 
nrhile  there  ordered  the  liquors,  and  that  the  liquors  were  all 
received  by  the  defendants  at  their  place  of  business,  and  were 
sold  by  them  for  their  own  benefit ;  that  the  contract  between 
the  sellers  and  purchasers  was  that  the  former  should  furnish 
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the  labels  as  part  of  the  contract ;  and  the  evidence  shows  that 
they  fulfilled  that  part  of  fhe  contract,  and  that  they  delivered 
the  same  to  the  contracting  party  at  his  hotel,  before  he  left 
the  State  where  the  purchase  was  made. 

Satisfactory  evidence  was  also  introduced  by  the  plaintiffs, 
showing  that  they  drew  a  draft  on  the  defendants  for  the  pay- 
ment of  the  price,  and  that  the  defendants  answered  the  letter 
of  the  plaintiffs  declining  to  accept  the  same,  as  more  fully  set 
forth  in  the  record,  in  which  they  state  that  the  purchase  was 
on  four  months,  with  the  further  privilege  of  extending  the 
time  two  months  longer  by  allowing  seven  per  cent  interest, 
adding,  that  if  the  plaintiffs  doubted  their  word,  they  had  '^  a 
written  contract  to  that  effect."  What  they  claim  in  the 
letter  is  that  the  arrangement  was  made  with  the  salesman ; 
and  they  state  that  they  would  not  have  given  him  the  order, 
if  he  had  not  given  them  '^  those  conditions.'*  They  make  no 
complaint  that  the  liquors  were  not  of  the  agreed  quantity  and 
quality,  and  certainly  leave  it  to  be  implied  that  they  had  been 
duly  received,  and  that  they  were  satisfactory. 

It  was  contended  by  the  plaintiffs  that  the  case  was  taken 
out  of  the  Statute  of  Frauds :  1.  Because  the  labels  were  a  part 
of  what  was  purchased,  and  that  the  defendants  accepted  and 
received  the  same  at  the  time  and  place  of  the  purchase.  2. 
That  the  subsequent  letter,  as  exhibited  in  the  record,  is  suffi- 
cient for  that  purpose. 

Enough  appeared  at  the  trial  to  show  that  the  labels  were 
copyrighted,  and  that  the  plaintiffs  agreed  to  furnish  the  same 
without  any  additional  charge;  and  the  bill  of  exceptions 
also  shows  that  it  was  conceded  that  the  defendants  accepted 
and  received  the  labels  at  the  hotel,  as  claimed  by  the  plain- 
tiffs. Still,  the  defendants  denied  that  the  labels  were  of  any 
value,  or  that  they  entered  into  or  constituted  any  part  of  the 
things  purchased ;  both  of  which  questions  the  circuit  judge 
submitted  to  the  jury,  remarking,  at  the  same  time,  that  by  the 
furnishing  the  labels  with  the  liquors  the  defendants  acquired 
the  right  to  use  the  copyright  to  that  extent,  without  which,  or 
some  equivalent  permission  or  license,  they  would  have  had  no 
such  lawful  authority. 

Pursuant  to  these  suggestions,  the  jury  were  directed  to  «»• 
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certain  whether  the  liquors  were  worth  more  to  the  defendants 
on  account  of  the  labels,  and  whether  the  labels  were  included 
in  the  contract ;  and  they  were  instructed,  that,  if  they  found 
affirmatively  in  respect  to  both  of  these  inquiries,  then  the  re- 
ceipt and  acceptance  of  the  labels  as  alleged  took  the  case  out 
of  the  Statute  of  Frauds,  because  then  there  was  a  receipt 
and  acceptance  by  the  defendants  of  a  portion  of  the  things 
purchased. 

Appropriate  instruction  was  also  given  to  the  jury  in  respect 
to  the  subsequent  letter  sent  by  the  defendants  to  the  plain- 
tiffs ;  and  the  jury  were  told  by  the  presiding  judge,  that  if  they 
found,  under  the  instructions  given,  that  the  defendants  re- 
ceived and  accepted  a  pai*t  of  the  tilings  purchased,  then  the 
contract  was  made  valid  as  a  New  York  contract,  and  that 
their  verdict  should  be  in  favor  of  the  plaintiffs.  Currie  v. 
Anderaoitt  8upra.  That  if  the  contract  was  not  made  valid  by 
the  acceptance  and  receipt  of  the  labels,  nor  by  the  letter  ex- 
hibited in  the  record,  then  it  was  a  Michigan  contract,  and 
their  verdict  should  be  for  the  defendants.  Meredith  v,  Meigh^ 
2  £1.  &  Bl.  864;  Castle  v.  Sworder,  6  H.  &  N.  828;  Law 
Rep.  1  C.  P.  6. 

Controlling  authorities  already  referred  to  show  that  the 
question  whether  the  goods  or  any  part  of  the  same  were  re- 
ceived and  accepted  by  the  purchaser  is  one  for  the  jury,  to 
which  list  of  citations  many  more  may  be  given  of  equal 
weight  and  directness.  Just  exception  cannot  be  taken  to  the 
form  in  which  the  question  was  submitted  to  the  jury ;  and  the 
record  shows  that  the  verdict  was  for  the  plaintiffs,  and  that 
the  jury  found,  in  response  to  the  fifth  question,  that  the  labels 
added  to  the  value  of  the  liquors,  and  that  they  formed  part  oi 
parcel  of  the  price.     Jackson  v.  Lowe^  7  Moore,  219. 

Where  goods  are  purchased  in  several  parcels,  to  be  paid  foi 
at  a  future  day,  the  whole,  within  the  meaning  of  the  Statute 
of  Frauds,  constitutes  but  one  contract,  and  the  delivery  of  part 
to  the  purchaser  is  sufficient  to  take  the  case  out  of  the  ope- 
ration of  the  Statute  of  Frauds.  MilU  v.  Sunt^  20  Wend. 
(N.  Y.)  481. 

Apply  the  finding  of  the  jury  in  this  case  to  the  conceded 
facts,  and  it  shows  that  the  defendants  were  in  the  situation  of 
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ft  parcbaser  who  goes  to  a  store  and  buys  different  articles^  at 
Bepai-ate  prices  for  each  article,  under  an  agreement  for  a 
credit,  as  in  this  case,  accepting  a  part,  but  leaving  the  bulk  to 
be  forwarded  by  public  conveyance.  Frequent  cases  of  the 
kind  occur ;  and  it  is  well  settled  law  that  the  delivery  of  a 
part  of  the  articles  so  purchased,  without  any  objection  at  the 
time  as  to  the  delivery,  is  sufficient  to  take  the  case  out  of  the 
Statute  of  Frauds  as  to  the  whole  amount  of  the  goods.  MilU 
V,  Hunt,  20  id.  481.        ' 

The  delivery  in  such  a  case,  in  order  that  it  may  have  that 
effect,  must  be  made  in  pursuance  of  the  contract,  the  question 
whether  it  was  so  made  or  not  being  one  for  the  jury ;  but  if 
they  find  that  question  in  the  affirmative,  then  it  follows  that 
the  case  is  taken  out  of  the  Statute  of  Frauds.  Van  Woert  y. 
Albany  ^  Stuquehanna  Railroad  Co.,  67  N.  Y.  589. 

Parol  evidence  is  admissible  to  show  what  the  circumstances 
were  attending  the  contract,  and  to  show  the  receipt  and  accept- 
ance, in  whole  or  in  part,  of  the  goods  purchased.  Tomkifuan 
V.  Staight,  17  C.  B.  695 ;  Kershaw  v.  Offden,  8  H.  &  C.  715. 

Due  acceptance  and  receipt  of  a  substantial  part  of  the 
goods  will  be  as  operative  as  an  acceptance  and  receipt  of  the 
whole;  and  the  acceptance  may  either  precede  the  reception 
of  the  article,  or  may  accompany  their  reception.  2  Whart. 
Evid.,  sect.  875. 

Differences  of  opinion  have  existed  upon  some  of  these 
matters ;  but  all  the  authorities,  or  nearly  all,  concur  that  the 
question  is  for  the  jury,  to  be  determined  by  the  circumstances 
of  the  particular  case.     Id. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  the 
question  whether  the  evidence  showed  that  the  case  was  taken 
out  of  the  Statute  of  Frauds  by  the  acceptance  and  receipt  by 
the  defendants  of  a  part  of  what  was  purchased  by  them,  in 
connection  with  the  letter  of  the  defendants  exhibited  in  the 
record*  was  fairly  submitted  to  the  jury,  and  that  their  finding 
in  the  premises  is  final  and  conclusive. 

Attempt  was  also  made  by  the  plaintiffs  to  support  the  judg- 
ment, upon  the  ground  that  the  defendants  were  estopped  to 
set  up  the  Statute  of  Frauds  as  a  defence,  in  view  of  the  fact 
that  they  had  received  the  liquors  and  sold  the  same  for  their 
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own  beuefit ;  but  it  is  not  necessary  to  examine  that  proposition 
in  view  of  the  conclusion  that  the  case  is  taken  out  of  the  oper- 
ation of  the  statute  by  the  other  evidence  and  the  finding  of 
the  jury.  Nor  is  it  necessary  to  give  any  consideration  to  the 
proposition  that  the  act  of  the  State  of  Michigan  to  prevent 
the  manufacture  and  sale  of  spirituous  and  intoxicating  liquors 
as  a  beverage  is  repealed,  for  the  same  reason,  and  also  for  the 
additional  reason,  that  the  repealing  clause  saves  ''  all  actions 
pending,  and  all  causes  of  action  which  hsvd  accrued  at  the 
time  "  the  repealing  act  took  effect.     Sess.  Acts,  1875,  p.  279. 

Having  come  to  the  conclusion  that  the  case  is  taken  out  of 
the  Statute  of  Frauds,  it  is  not  deemed  necessary  to  give  the 
other  assignments  of  error  a  separate  examination.  Suiiice  it 
to  say,  that  the  court  is  of  the  opinion  that  there  is  no  error  in 
the  record. 

Judgment  affirined. 


United  States  v.  Kaufman. 

A  brewer  paid  to  the  collector  of  internal  revenue  $100  for  special  tax  on  hia 
business  from  May  1, 1873,  to  April  SO,  1874,  for  which  a  special  tax  stamp 
was  given  him.  At  the  close  of  the  year,  it  was  found  that  he  had  manufac- 
tured less  than  five  hundred  barrels,  and  the  Commissioner  of  Internal  Keve- 
nue  allowed  his  claim  for  the  excess  paid  by  him.  Upon  proper  application 
to  the  treasury ,  pay ment  of  the  amount  so  allowed  was  refused.  Held,  1.  Tliat 
the  allowance  made  by  the  commissioner,  unless  it  be  impeached  in  some 
appropriate  form  by  the  United  States,  is  conclusive.  2.  That  the  Court  of 
Claims  has  jurisdiction  of  a  suit  by  the  brewer  against  the  United  States  to 
recover  the  amount,  and  that  he  is  entitled  to  Judgment  therefor. 

Appeal  from  the  Court  of  Claims. 

This  was  an  action  against  the  United  States  to  recover  the 
amount  which  the  commissioner  of  internal  revenue  had  cer- 
tified to  the  comptroller  of  the  treasury  that  the  claimant  was 
entitled  to  have  refunded  to  him  the  value  of  returned  special 
tax  stamps,  after  deducting  therefrom  five  per  cent,  as  provided 
by  law. 

The  facts  are  stated  in  the  opinion  of  the  court. 

There  was  a  judgment  against  the  United  States,  who  there 
upon  appealed. 
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The  Solicitor- Oeneral  for  tlie  United  States. 
Mr.  P.  E.  Dj/e^  contra. 

Mb.  Chief  Justice  Waits  delivered  the  opinion  of  the 
court. 

Two  questions  are  presented  in  this  case :  — 

1.  Whether  the  Court  of  Claims  has  jurisdiction  of  a  suit^ 
brought  to  recover  an  amount  allowed  by  the  Commissioner  of 
Internal  Revenue,  upon  the  claim  of  a  brewer  for  an  excess  of 
special  tax  stamps  used  by  him  in  payment  of  the  special  tax 
upon  his  business  at  the  beginning  of  the  year,  when,  at  the 
close,  it  was  found  that  he'  had  manufactured  less  than  five 
hundred  barrels,  and  the  payment  of  the  amount  so  allowed  has 
been  refused  upon  proper  application  at  the  treasury. 

2.  Whether  the  facts  found  are  sufficient  to  warrant  the 
judgment. 

The  Court  of  Claims  has  jurisdiction  of  ^^  all  claims  founded 
upon  any  law  of  Congress,  or  upon  any  regulation  of  an  exec- 
utive department,  or  upon  any  contmct,  express  or  implied, 
with  the  government  of  the  United  States.*'  Rev.  Stat.,  sect. 
1059. 

All  special  taxes  imposed  by  law,  accruing  after  April  30, 
1873,  must  be  paid  by  stamps  denoting  the  tax.  Rev.  Stat., 
sect.  8238 ;  17  Stat.  402,  sect.  3.  A  brewer  is  required  to  pay  a 
special  tax  of  $100,  "  provided  that  any  person  who  manufac- 
tures less  than  five  hundred  barrels  a  year  shall  pay  the  sum 
of  $50  "  (Rev.  Stat.,  sect.  3244;  14  Stat.  117);  and  he  can- 
not engage  in  or  carry  on  his  business  until  he  has  paid  the 
tax.  Rev.  Stat.,  sect.  3232;  14  Stat.  113.  "The  Commis- 
sioner of  Internal  Revenue  may,  from  time  to  time,  make  regu- 
lations, upon  proper  evidence  of  facts,  for  the  allowance  of  such  . 
of  the  stamps  issued  under  the  provisions  of  this  chapter,  or  any 
internal  revenue  act,  as  may  have  been  spoiled,  destroyed,  or 
rendered  useless  or  unfit  for  the  purposes  intended,  or  for  which 
the  owner  may  have  no  use,  or  which,  through  mistake,  may 
have  been  improperly  or  unnecessarily  used,  or  where  the  mtes 
of  duties  represented  thereby  have  been  paid  in  error  or  re- 
mitted; and  such  allowance  shall  be  made  either  by  giving 
other  stamps  in  lieu  of  the  stamps  so  allowed  for,  or  by  repay- 
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ing  the  amount  or  value,  after  deducting  therefrom,  in  case  of 
repayment,  the  sum  of  five  per  cent,  to  the  owner  thereof ;  .  . . " 
Rev.  Stat.,  sect,  8426 ;  13  Stat.  294,  sect.  161 ;  17  id.  267, 
sect.  41.  Under  the  authority  of  this  act  regulations  were 
adopted,  with  the  approval  of  the  Secretary  of  the  Treasury, 
June  12, 1873,  among  which  is  the  following  i  ^^  Claims  for  al- 
lowance on  account  of  special  tax  stamps  will  not  be  considered 
in  crises  where  any  business  has  been  done  thereunder,  except 
in  the  case  of  a  brewer  who  has  paid  a  special  tax  stamp  of 
$100,  but  who,  at  the  close  of  the  special  tax  year,  is  found  to 
bave  produced  less  than  five  hundred  bari*els.  In  such  case, 
the  excess  paid  by  him,  less  five  per  cent,  will  be  allowed/' 
Int.  Rev.  Circular,  No.  109. 

It  would  seem  to  be  clear  from  this  statement  that  the  allow- 
ance of  a  claim  by  the  Commissioner  of  Internal  Revenue,  under 
the  autliority  of  these  statutes  and  treasury  regulations,  raised 
an  implied  promise  on  the  part  of  the  United  States  to  pay  any 
amount  that  miglit  actually  be  due  the  claimant  under  such 
circumstances,  and  certainly  such  a  claim  would  be  ^^  founded 
upon  a  law  of  Congress." 

We  know  it  was  held  in  Nichols  v.  United  States  (7  Wall. 
122),  that  the  Court  of  Claims  did  not  have  jurisdiction  of  a 
suit  to  recover  back  duties  upon  imported  goods  illegally  as- 
sessed, and  that  the  same  rule  applied  to  internal  revenue  cases 
where  the  decision  of  the  commissioner  upon  appeal  was  ad- 
verse to  the  claimant.  In  such  cases,  a  special  remedy  is  given 
by  suit  against  the  collector,  if  the  necessary  steps  are  taken  tc^ 
secure  the  right  to  sue  at  all.  The  reason  is,  that  as  the  lia- 
bility is  one  created  by  statute,  the  special  remedy  provided  by 
the  same  statute  is  exclusive. 

But  here  the  case  is  different.  The  claim  has  been  presented 
to  and  allowed  by  tlie  proper  officer.  The  claimant  has  pur- 
sued the  statutory  remedy  to  the  end.  He  is  satisfied  with 
the  decision  that  has  been  given,  and  insists  upon  the  payment 
wliich  the  government  has  undertaken  to  make.  No  special 
remedy  has  been  provided  for  the  enforcement  of  the  payment, 
and  consequently  the  general  laws  which  govern  the  Court  of 
Claims  may  be  resorted  to  for  relief,  if  any  can  be  found  ap- 
plicable to  such  a  case.     This  is  upon  the  principle  that  *^  a  lia- 
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bility  created  by  statute  without  a  remedy  may  be  enforced  by 
an  appropriate  common-law  action."  Pollard  v.  Bailey^  20  Wall. 
527.  And  as  against  the  goyemment  there  are  no  common- 
law  actions:  any  appropriate  action  within  the  scope  of  Uie 
jurisdiction  of  the  Court  of  Claims  may  be  resorted  to,  unless 
specially  prohibited.  Here  the  right  has  been  given,  and  a 
liability  founded  upon  a  law  of  Congress  created*  Of  such  lia- 
bilities  the  Court  of  Claims  has  jurisdiction,  and  no  other 
remedy  has  been  provided. 

Do  the  facts  found  warrant  the  judgment? 

These  facts  are,  in  effect,  that  the  claimant,  who  was  a  brewer, 
on  the  third  day  of  May,  1873,  paid  to  the  internal  revenue 
collector  of  his  district  $100,as  the  special  tax  on  his  business 
for  one  year,  from  May  1,  1873,  to  April  30, 1874,  for  which 
a  special  tax  stamp  was  given  him  by  the  collector ;  that.  May 
6,  1874,  he  applied  to  the  Commissioner  of  Internal  Revenue 
to  refund  $50  of  this  amount,  as  he  had  only  manufactured 
three  hundred  and  fifty  barrels  during  the  year ;  that  evidence 
in  support  of  this  application  was  submitted,  and  the  com- 
missioner on  the  6th  of  July,  1874,  certified  to  the  Comptix)ller 
of  the  Treasury  that  the  claimant  had  returned  to  him  an 
internal  revenue  special  tax  stamp  of  the  face  value  of  f50, 
for  which  he  was  entitled  to  have  refunded  him  |;47.50 ;  and 
that  on  the  same  day  the  commissioner  notified  the  claim- 
ant of  the  allowance  of  his  claim  to  that  amount,  for  which 
a  certificate  had  been  lodged  with  the  Comptroller  of  the 
Treasuiy. 

It  is  now  insisted  that  the  finding  of  an  allowance  by  the 
commissioner  is  not  enough,  and  that  the  court  should  have 
gone  behind  the  allowance,  and  found  the  facts  in  respect  to  the 
original  claim.  Such,  we  think,  is  not  the  law.  To  say  the 
least,  the  allowance  of  a  claim  under  this  statute  is  equivalent 
to  an  account  stated  between  private  parties,  which  is  good 
until  impeached  for  fraud  or  mistake.  It  is  not  the  allowance 
of  an  ordinary  claim  against  the  government,  by  an  ordinary 
accounting  officer,  but  the  adjudication  by  the  first  tribunal 
to  which  the  matter  must  by  law  be  submitted.  Until  so  sub- 
mitted,  and  until  so  adjudicated,  there  is  not  even  a  prima  facie 
liability  of  the  government;  but  when  submitted,  and  when 
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allowed  npon  the  adjudication,  the  liability  is  complete  until 
in  some  appropriate  form  it  is  impeached.  When,  therefore, 
the  court  found  the  adjudication  against  the  government,  with- 
out impeachment,  the  liability  to  pay  was  established.  We  do 
not  decide  that  in  the  Court  of  Claims  the  adjudication  of  the 
commissioner  may  not  be  impeached,  but  we  do  decide  that, 
until  impeached,  it  is  binding,  and  that  the  affirmatiYe  of  tlie 
impeachment  is  upon  the  government. 

It  is  said,  however,  that  the  finding  does  not  show  that  the 
government  has  refused  payment  of  the  allowance.  In  Clyde 
V.  UniUd  States  (13  Wall.  88),  we  held  that  a  rule  of  the 
Court  of  Claims  was  void  which  required  "  that,  where  the  case 
was  such  as  is  ordinarily  settled  in  an  executive  department, 
the  petition  should  show  that  application  for  its  allowance  had 
been  made  to  that  department,  and  without  success,  and  the 
decision  thereon ; "  but  that  case  was  not  one  in  which  the 
action  was  based  upon  the  decision  of  the  department.  Here 
it  is.  The  foundation  of  the  suit  is  the  refusal  of  the  govern- 
ment to  pay  a  claim  allowed  by  an  officer  authorized  to  repay 
moneys  overpaid  under  certain  circumstances,  but  who  can  only 
make  payment  through  the  proper  disbursing  agents  of  the 
treasury.  The  officer  has  done  all  he  can  do.  He  has  made 
the  allowance,  and  certified  it  to  the  Comptroller  of  the  Treasury 
for  payment.  It  does  not  appear  in  express  terms  that  those 
charged  with  the  duty  of  actually  making  the  payment  are  in 
any  respect  at  fault.  For  all  that  is  shown  in  the  finding,  if  the 
claimant  had  called  upon  the  treasurer,  he  would  have  received 
his  di-aft  on  the  treasury,  and,  when  that  was  properly  presented, 
the  money.  The  case  is  not  materially  different  from  what  it 
would  have  been  if  he  had  procured  his  draft,  and  sued  upon 
it  without  having  first  presented  it  for  payment.  Under  such 
circumstances,  clearly  there  could  have  been  technically  no  re- 
fusal to  pay  until  there  had  been  a  demand,  or  something  which 
was  an  equivalent.  Here,  an  application  for  payment  was  made 
to  a  proper  officer  of  the  department.  He  performed  his  duty  by 
certifying  his  allowance,  and  sending  it  forward  in  the  regular 
course  of  business  through  the  department  for  payment.  The 
adjustment  was  complete,  and,  for  all  that  appears,  nothing  more 
was  necessary  for  the  claimant  to  do  except  to  call  at  the  treaa- 
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arj  and  get  his  money.  The  presamption  under  such  circnm 
stances  is  that  payment  would  have  been  made  upon  proper 
demand. 

This  record,  however,  does  show  that  the  claim  was  allowed 
July  8,  1874,  while  the  suit  was  not  commenced  until  June  25, 
1876 ;  and  the  trial  below  evidently  proceeded  upon  the  theory 
that  no  such  objection  to  a  recovery  existed.  In  the  opinion,  it 
is  said  that  the  ^'  comptroller  did  not  pass  the  claim,  and  the 
allowance  made  by  the  commissioner  has  never  been  paid." 
So,  too,  in  other  cases  where  this  is  referred  to,  it  is  described 
as  one  in  which  "  the  comptroller  refused  to  pass  the  account, 
and  interposed  objections  which,  if  final,  would  thwart  the 
action  of  the  commissioner,  and  prevent  the  execution  of  the 
provisions  of  the  regulations."  BoughtofCB  Case^  12  Ct.  CI. 
836.  And  in  the  argument  here,  on  behalf  of  the  appellee,  it 
is  said  '^  that  the  Assistant-Attomey-General  admitted  on  the 
trial  in  the  court  below  the  fact  of  the  refusal  of  the  United 
States  to  pay  the  allowance  made  by  the  commissioner  in 
favor  of  the  claimant,"  and  "  that  it  was  on  the  theory  of 
the  case  that  the  defendants  had  refused  to  make  payment  of 
the  allowance  that  the  court  entertained  jurisdiction."  Under 
these  circumstances,  we  think  it  clear  that  this  point  was  con- 
fided below,  and  that  it  ought  not  to  be  considered  here. 

Judgment  affirfned. 


Insubancb  CoMPAmr  v.  Eqglbstok. 

I,  Any  agreement,  declaration,  or  coarse  of  action  on  the  part  of  an  insurance 
company,  which  leads  a  party  insured  honestly  to  believe  that  by  conform^ 
ing  thereto  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  will  estop  the  company  from  insisting  upon  the 
forfeiture,  though  it  might  be  claimed  under  the  express  letter  of  the  con- 
tract. 

2  A  policy  of  insurance,  issued  by  a  New  York  company  upon  the  life  of  A.,  who 
resided  at  Columbus,  Miss.,  stipulated,  that  if  the  premiums  were  not  paid 
at  the  appointed  dates  the  company  should  not  be  liable,  that  all  receipts 
for  tliem  were  to  be  signed  by  the  president  and  actuary,  and  that  agents 
were  not  authorized  to  make,  alter,  or  discharge  contracts,  or  wai^e  forfeit' 
ures.    After  the  policy  was  issued,  the  company  discontinued  its  agen<7  al 
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Col  umbos,  and  from  time  to  time,  as  the  premiums  became  doe,  notified  A. 
by  mail  where  and  to  wliom  to  pay  tliem.  No  notice  as  to  tlie  premium  due 
Nov.  11,  1871,  liaving  been  received  by  liim,  it  was  ascertained,  l»y  inquiry 
of  the  agents  at  Savannali,  Ga.,  and  Viclcsburg,  Miss.,  to  whom  payment 
bad  formerly  been  made,  that  the  sub-agent  at  Macon,  Miss.,  held  the 
receipt.  Payment  was  tendered  him  Dec.  80,  but  he  refused  to  accept  it 
unless  a  certificate  of  A.'s  health  was  furnished.  A.  died  Jan.  6.  1872.  'I  he 
company,  when  sued,  set  op  the  forfeiture  of  the  policy  by  reason  of  the 
non-payment  of  the  premium  on  the  day  it  was  due.  Held,  that  A.,  in  view 
of  the  company's  dealings  with  him,  had  reasonable  cause  to  expect,  and 
rely  on  receiving,  notice  where  and  to  whom  to  pay  the  premium,  and  that 
the  company  was  estopped  from  setting  up  that  the  policy  was  forfeited  by 
the  non-payment,  on  Nov.  11,  of  the  premium  then  due. 
8.  ItiMurance  ComfMiiiy  v.  Lkirii  (96  U.  S.  426),  and  Neuf  York  Life  Tns*irantie  Cvm" 
pang  v.  Statham  e<  a/.  (03  id.  24),  commented  on  and  distinguished  from  this 
case. 

Erbob  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi. 

This  was  an  action  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Mississippi,  having  the  same 
powere  as  a  Circuit  Court,  on  a  policy  of  life  insurance,  issued 
by  the  plaintiff  in  error,  the  defendant  below,  a  New  York 
corporation  doing  business  in  the  city  of  New  York,  on  the 
11th  of  November,  1868,  for  the  sum  of  f  i,000,  on  the  life  of 
Edward  C.  Eggleston,  a  resident  of  the  State  of  Mississippi, 
for  the  benefit  of  his  children,  Louisa  and  Thomas,  and  in  con- 
sideration of  an  annual  premium  of  9^806,  payable  after  the  fii-st 
premium  semi-annually,  one-half  on  the  11th  of  November,  and 
one-half  on  the  11th  of  May,  in  each  year.  The  policy  contained 
the  usual  condition  that  if  the  premiums  were  not  paid  on  or 
before  the  respective  days  named,  together  with  any  interest 
that  might  be  due  thereon,  the  company  should  not  be  liable. 
The  following  clause  was  added:  "All  receipts  for  premiums 
are  to  be  signed  by  the  president  or  actuary.  Agents  for  the 
company  are  not  authorized  to  make,  alter,  or  discharge  con- 
tracts, or  waive  forfeitures."  Eggleston  died  on  the  5th  of 
January,  1872. 

The  defence  set  up  on  the  trial  was  that  the  policy  was 
forfeited  by  the  failure  of  the  assured  to  pay  the  last  instal- 
ment of  premium,  which  fell  due  on  the  11th  of  November,  1871. 
The  cause  was  tried  by  a  jury,  who  found  for  the  plaintiffs; 
and  the  only  question   raised  by  the  bill  of  exceptions  and 
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broaght  here  for  review,  is,  whether  the  judge  properly  left 
tty  the  jury  the  question  of  fact  which  was  made  by  the  plain- 
tiffs below  in  answer  to  the  alleged  forfeiture.  The  case  pre- 
sented on  the  trial,  as  shown  by  the  bill  of  exceptions,  is  as 
follows :  — 

The  plaintiffs  proved  that  the  policy  of  insurance  mentioned 
in  the  declaration  was  delivered,  and  the  first  premium  received 
thereon,  by  one  Stephens,  a  local  agent  of  the  defendant,  in 
Columbus,  Miss.,  and  that  said  Eggleston,  upon  whose  life  said 
policy  was  issued,  then  and  up  to  his  death  resided  in  the 
immediate  vicinity ;  that  soon  after  the  issue  of  said  policy  the 
agency  of  said  Stephens  was  revoked,  and  no  other  agent 
appointed  at  that  place ;  that  said  Eggleston  was  notified  by 
defendant  to  pay  the  next  premium  falling  due  to  Johnston 
&  Co.,  its  agent  at  Savannah,  Ga.,  and  that  he  was  also  noti- 
fied to  pay  the  subsequent  premiums  to  B.  G.  Humphreys  & 
Co.,  the  defendant's  agents  at  Vicksburg,  Miss.,  except  the 
one  falling  due  Nov.  11,  1871,  all  the  other  premiums  falling 
due  before  the  death  of  said  Eggleston  having  been  paid.  It 
was  also  testified  by  the  sons  of  said  Eggleston,  and  by  Good- 
win, the  cashier  of  the  bank  through  which  the  other  payments 
had  been  made,  that  if  any  notice  was  given  by  the  defendant 
to  said  Eggleston,  to  whom  and  where  the  said  premium  due 
the  eleventh  day  of  November,  1871,  should  be  made,  that  they 
did  not  know  it ;  and  that  said  Goodwin  had  the  money  to  pay 
the  said  premium,  which  would  have  been  paid  had  the  notice 
been  given ;  and  after  said  premium  became  due  and  payable, 
said  Goodwin,  for  said  Eggleston,  telegraphed  to  Johnston  & 
Co.,  at  Savannah,  Ga.,  inquiring  to  whom  payment  should  be 
made ;  who  replied,  to  telegraph  to  B.  G.  Humphreys  &;  Co., 
at  Vicksburg;  that  B.  G.  Humphreys  &  Co.  replied,  to  make 
payment  to  Baskerville  &  Yates,  sub-agents  at  Macon,  Miss., 
who  held  the  payment  receipt.  On  Dec.  80,  1871,  a  friend  of 
said  Eggleston  tendered  payment  of  the  premium  to  Basker- 
ville &  Yates,  which  was  refused  unless  a  certificate  of  health 
was  furnished ;  said  Eggleston  was  then  sick,  and  died  on  the 
6th  of  January,  1872.  One  Williams,  a  clerk  of  Baskerville  & 
Yates  in  their  insurance  business,  and  a  witness  for  the  defend- 
ant, testified  that  on  the  1st  of  November,  1871,  he  mailed  a 
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notice,  post-paid,  to  said  Eggleston,  addressed  to  him  at  Colam« 
bus.  Miss.,  to  make  payment  to  Baskerville  &  Yates,  agents  at 
Macon,  Miss.,  and  that  they  held  the  proper  premium  rec^eipL 
Macon,  Miss.,  it  was  found,  is  thirty  miles  from  Columbus  by 
railroad. 

Upon  this  evidence  the  judge  charged  the  jury  as  follows  • 
^^  The  non-payment  of  the  premium  is  admitted ;  and,  if  noth* 
ing  more  appears  from  the  evidence,  the  plaintiffs  will  not  be 
entitled  to  recover.  To  avoid  the  defence,  it  is  insisted  by  the 
plaintiffs  that  the  non-paj'ment  was  caused  by  the  defendants 
not  having  given  to  the  said  Eggleston  notice  of  the  place 
where  payment  was  required,  and,  therefore,  the  fault  of  the 
company,  and  not  that  of  Eggleston  or  the  plaintiffs.  The 
anus  of  proving  the  cause  for  non-payment  is  on  the  plaintiffs. 
[If  you  shall  believe  from  the  evidence  that  the  payments  of 
the  premiums  bad,  before  that  time,  been  made  to  such  agents 
as  the  company  had  designated  from  time  to  time,  and  of 
which  and  to  where  said  Eggleston  was  given  notice  by  the 
defendant,  and  that  no  such  notice  was  given  to  said  Eggleston 
before  the  time  the  non-paid  premium  fell  due,  and  that  as 
soon  as  he  did  thereafter  receive  such  notice  he  did  tender  to 
the  designated  agent  the  premium  due,  and  that  such  failure  to 
pay  was  caused  by  the  want  of  such  notice,  then  the  policy 
was  not  forfeited,  and  the  plaintiffs  will  be  entitled  to  recover 
the  amount  of  the  policy,  with  six  per  cent  interest,  from  sixty 
days  after  the  company  was  notified  of  the  death  of  Eggleston, 
less  the  amount  of  any  unpaid  premiums,  with  like  interest,  up 
to  the  death  of  said  Eggleston.]  If  you  shall  believe  from  the 
evidence  that  the  notices  before  given  were  by  letter  through 
the  mail,  and  that  the  agent  of  the  company  authorized  to 
receive  payments  of  the  premium  mailed  to  said  Eggleston,  at 
his  (H>st-oiIice,  such  notice  within  such  lime  as,  by  due  course 
of  mail,  he  would  have  received  it,  and  within  a  reasonable 
time  for  Eggleston  to  make  payment,  then  Eggleston  will  be 
held  to  have  received  such  notice,  and  the  plaintiffs  will  not 
be  entitled  to  recover.  The  anus  or  burden  of  proof  of  such 
notice  having  been  given  is  on  the  defendant."  l'h«  defend- 
ant excepted  to  so  much  of  said  chai^c^e  as  is  included  in 
brackets. 
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Mr.  Matt.  ff.  Carpenter  for  the  plaintifF  in  error. 

The  plaintiff  in  eri-or  was  under  no  obligation  to  keep  a 
local  agent  in  the  vicinity  of  the  residence  of  the  assured,  and 
give  him  notice  thereof.  The  premiums  on  his  policy  were 
payable  at  the  domicile  of  the  company,  ^uurance  Company 
V.  Davw,  95  U.  S.  425. 

If  the  defendants  in  error  sought  to  excuse  the  payment 
when  due,  on  the  ground  that  it  was  the  custom  or  usage  of 
the  company  to  notify  the  holders  of  policies  where  and  to 
whom  to  pay,  they  should  have  proved  on  the  trial  that  such 
was  known  to  be  the  general  usage  and  custom  of  the  com- 
pany, or  a  particular  usage  of  universal  notoriety  at  the  place 
where  the  insurance  was  effected.  Adame  v.  Otterbadc,  15 
How.  639. 

The  case  does  not  show  that  the  assured  intended  to  pay 
the  premium  falling  due  Nov.  11,  1871,  or  that  he  made  any 
effort,  prior  to  its  maturity,  to  ascertain  to  what  agent  he 
should  make  payment.  On  the  contrary,  the  presumption  is, 
that,  after  his  death  became  imminent,  his  friends  took  the 
matter  in  hand,  and  attempted  to  revive  the  policy  for  the 
benefit  of  his  childi-en.  The  agent  was,  therefore,  independently 
of  the  express  words  of  the  policy,  justified,  both  in  law  and  in 
fair  dealing,  in  refusing  to  waive  the  forfeiture. 

The  fact  that  the  agents  of  the  company  had  notified  the 
assured  to  whom  to  make  payment  of  particular  premiums 
which  became  due  prior  to  Nov.  11,  1871,  was  not  such  an  act 
on  the  part  of  the  company  as  amounted  to  a  permission  to  him 
not  to  make  payment  until  notified. 

The  agent  could  not  waive  payment  until  notice  was  given 
by  him  to  whom  and  where  to  pay  it.  On  the  contrary,  .the 
policy  expressly  prohibited  him  from  so  doing. 

This  provision  cannot  be  set  aside  upon  any  act  of  the  agent 
and  the  assured.  It  is  as  much  a  part  of  the  contract  as  any 
other.  Chase  v.  Hamilton  Insurance  Co.^  20  N.  Y.  62;  Buffum 
V.  Fayette  Mutual  Insurance  Co.^  8  Allen  (Mass.),  360 ;  New 
York  Life  Insurance  Co.  v.  Statham  et  a2.,  98  U.  S.  81. 

Mr.  Philip  Phillips^  contra. 

There  was  no  error  in  the  charge  of  the  court  below.  The 
obligation  to  give  the  assured  notice  where  and  when  to  pay 
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premiums,  can  arise  from  the  actions  of  the  company,  as  well 
as  from  express  words. 

The  principle  that  no  one  shall  be  permitted  to  deny  that  he 
intended  the  natural  consequences  of  his  acts,  when  he  has 
induced  others  to  rely  on  them,  is  as  applicable  to  an  iusui-auc^ 
company  as  to  an  individual. 

The  doctrine  of  waiver,  as  asserted  agjiinst  such  a  company, 
to  prevent  the  strict  enforcement  of  conditions  contained  in 
its  iK)licy,  is  only  another  foi-m  for  the  doctrine  of  estoppel. 
Insurance  Company  v.  Wolffs  95  U.  S.  326. 

That  the  assured  acted  in  good  faith,  and  was  ready  and 
anxious  to  continue  the  policy,  is  abundantly  established  by 
the  evidence.  He  had  the  strongest  inducement  to  do  this, 
from  the  precarious  condition  of  his  health.  His  anxiety  is 
shown  by  his  prompt  and  repeated  efforts  to  ascertain  the 
agent  to  whom  the  payment  was  to  be  made. 

The  policy  does  not  stipulate  where  the  premiums  were  to 
be  paid.  The  law  of  Mississippi,  made  for  the  convenience 
and  security  of  its  citizens,  requires  insurance  companies  to 
have  agents  in  the  State,  and  defines  their  duties  and  responsi- 
bilities.   Rev.  Code,  1857,  p.  303,  sects.  67-59. 

Mr.  Justice  Bradley,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  have  recently,  in  the  case  of  Insurance  Company  v. 
Norton  (supra^  p.  284),  shown  that  forfeitures  are  not  favored  in 
the  law ;  and  that  courts  are  always  prompt  to  seize  hold  of  any 
circumstances  that  indicate  an  election  to  waive  a  forfeiture,  or 
an  agreement  to  do  so  on  which  the  party  has  relied  and  acted* 
Any  agreement,  declaration,  or  course  of  action,  on  the  part  of 
an  insurance  company,  which  leads  a  party  insured  honestly  to 
beliiwe  that  by  conforming  thereto  a  forfeiture  of  his  policy 
will  not  be  incurred,  followed  by  due  conformity  on  his  part, 
will  and  ought  to  estop  the  company  from  insisting  upon  the 
forfeiture,  though  it  might  be  claimed  under  the  express  letter 
of  the  contract.  The  company  is  thereby  estopped  from 
enforcing  the  forfeiture.  The  representations,  declarations,  or' 
acts  of  an  agent,  contrary  to  the  terms  of  the  policy,  of  course 
will  not  be  sufficient,  unless  sanctioned  by  the  company  itself. 

vol*  VI.  37 
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Insurance  Company  v.  Mowry^  supra^  p.  544.  But  where  the 
jatter  has,  by  its  course  of  action,  ratified  such  declarations, 
representations,  or  acts,  the  case  is  very  different. 

In  the  present  case,  it  appeared  that  the  company  had  dis- 
continued its  agency  at  the  place  of  residence  of  the  insured 
soon  after  the  policy  was  issued;  and  had  given  him  notice  by 
mail,  from  time  to  time,  as  the  premium  instalments  became 
due,  where  and  to  whom  to  pay  them,  —  sometimes  at  Savan- 
nah, several  hundred  miles,  and  sometimes  at  Vicksburg,  a 
hundred  and  fifty  miles,  from  his  residence.  Such  notice,  it 
would  seem,  had  never  been  omitted  prior  to  the  maturity  of 
the  last  instalment.  The  effect  of  the  judge's  charge  was,  that 
if  this  was  the  fact,  and  if  no  such  notice  had  been  given  on 
that  occasion,  and  the  failure  to  pay  the  premium  was  solely 
due  to  the  want  of  such  notice,  it  being  ready,  and  being  ten- 
dered as  soon  as  notice  was  given,  no  forfeiture  was  incurred. 
We  think  the  charge  was  correct,  under  the  circumstances  of 
this  case.  The  insured  had  good  reason  to  expect  and  to  rely 
on  receiving  notice  to  whom  and  where  he  should  pay  that 
instalment.  It  had  always  been  given  before ;  the  office  of  the 
company  was  a  thousand  miles  away ;  and  they  had  always 
directed  him  to  pay  to  an  agent,  but  to  different  agents  at  dif- 
ferent times. 

Although,  as  we  held  in  the*  case  of  Insurance  Company  v. 
Davis  (95  U.  S.  425),  the  legal  effect  of  a  policy,  when  nothing 
appears  to  the  contrary,  may  be  that  the  premium  is  payable 
at  the  domicile  of  the  company ;  yet  it  cannot  be  expected  or 
understood  by  the  parties  that  the  policy  is,  in  ordinary  cir- 
cumstances, to  be  forfeited  for  a  failure  to  tender  the  premium 
at  such  domicile,  when  the  insured  resides  in  a  distant  State, 
and  has  been  in  the  habit,  under  the  company's  own  direction, 
to  pay  to  an  agent  there,  and  has  received  no  notice  that  the 
contrary  will  be  required  of  him.  He  would  have  a  just  right 
to  say  that  he  had  been  misled. 

LfCt  us  look  at  the  matter  as  it  stands.  The  business  of  life 
insurance  is  in  the  hands  of  a  few  lai^e  companies,  who  are 
generally  located  in  our  large  commercial  cities.  Take  a  com- 
pany located,  like  the  plaintiff  in  error,  in  New  York,  for 
example.     It  solicits  business  in  every  State  of  the  Union* 
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where  it  is  represented  by  its  agents,  who  issue  policies  and 
receive  premiums.  Could  such  a  company  get  one  risk  \i  here 
it  now  gets  ten,  if  it  was  expected  or  understood  that  it  was 
not  to  have  local  agents  accessible  to  the  parties  insured, 
to  whom  premiums  could  be  paid,  instead  of  having  to  pay 
them  at  the  home  office  in  New  York?  The  universal  practice 
is  otherwise.  Local  agents  are  employed.  The  business  could 
not  be  conducted  on  its  present  basis  without  them.  Now,  sup« 
pose  the  local  agent  is  removed,  or  ceases  to  act,  without  the 
knowledge  of  the  ])olicy-holders,  and  their  premiitms  become 
due,  and  they  go  to  the  local  office  to  pay  them,  and  find  no 
agent  to  receive  them;  are  these  policies  to  be  forfeited? 
Would  the  plaintiffs  in  error,  or  any  other  company  of  good 
standing,  have  the  courage  to  say  so  ?  We  think  not.  And 
why  not  ?  Simply  because  the  policy-holders  would  have  the 
right  to  rely  on  the  general  understanding  produced  by  the 
previous  course  of  business  pursued  by  the  company  itself,  that 
payment  could  be  made  to  a  local  agent,  and  that  the  company 
would  have  such  an  agent  at  hand,  or  reasonably  accessible. 
We  do  not  say  that  this  course  of  business  would  alter  the 
written  contract,  or  would  amount  to  a  new  contract  relieving 
the  parties  from  their  obligation  to  pay  the  premium  to  the 
company,  if  they  can  find  no  agent  to  pay  to.  That  obligation 
remains.  But  we  are  dealing  with  the  question  of  forfeiture 
for  not  paying  at  the  very  day ;  and,  in  reference  to  that  ques- 
tion, it  is  a  good  argument  in  the  mouths  of  the  insured  to 
say,  "  Your  course  of  business  led  us  to  believe  that  we  might 
pay  our  premiums  at  home,  and  estops  you  from  exacting  the 
penalty  of  forfeiture  without  giving  us  reasonable  notice  to  pay 
elsewhere."  The  course  of  business  would  not  prevent  the 
company,  if  it  saw  fit,  from  discontinuing  all  its  agencies,  and 
requiring  the  payment  of  premiums  at  its  counter  in  New 
York.  But,  without  giving  reasonable  notice  of  such  a  change, 
it  could  not  insist  upon  a  forfeiture  of  the  policies  for  want  of 
prompt  payment  caused  by  their  failure  to  give  such  notice. 
In  the  case  of  Insurance  Company  v.  Davis^  cited  above,  the 
agent's  powers  were  discontinued  by  the  occurrence  of  the  war, 
of  which  all  persons  had  notice;  and  the  law  of  non-intercourse 
between  belligerents  prevented  any  payment  at  all;  and  the 
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policy  became  forfeited  and  ended  without  any  fault  attribu- 
table to  either  of  the  parties.  That  case,  therefore,  was  entirely 
different  from  the  present ;  and  it  was  in  consequence  of  such 
forfeiture  in  the  absence  of  fault  that  we  held,  in  the  case  of 
New  York  Life  Insurance  Co.  v.  Statham  et  al.  (93  U.  S.  24), 
that  the  insured  was  entitled  to  recover  the  equitable  value  of 
his  policy. 

In  the  present  case,  it  seems  to  us  that  the  charge  of  the 
judge  was  in  substantial  conformity  to  the  principles  we  have 
laid  down.  The  insured,  residing  in  the  State  of  Mississippi, 
had  always  dealt  with  agents  of  the  company,  located  either  in 
his  own  State  or  within  some  accessible  distance.  lie  had 
originally  taken  his  policy  from,  and  had  paid  his  first  piemium 
to,  such  an  agent ;  and  the  company  had  always,  until  the  last 
premium  became  due,  given  him  notice  what  agent  to  pay  to. 
This  was  necessary,  because  there  was  no  permanent  agent  in 
his  vicinity.  TLe  judge  rightly  held,  that,  under  these  circum- 
stances, he  had  reasonable  cause  to  rely  on  having  such  notice. 
The  company  itself  did  not  expect  him  to  pay  at  the  home 
ofiSce :  it  had  sent  a  receipt  to  an  agent  located  within  thirty 
miles  of  his  residence ;  but  he  had  no  knowledge  of  this  fact, 
—  at  least,  such  was  the  finding  of  the  jury  from  the  evi- 
dence. 

We  think  there  was  no  error  in  the  charge,  and  the  judgment 
of  the  Circuit  Court  must  be 

Affirmed* 
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1.  A.  iTiade  hii  will,  appointing  C.  his  executor,  and  devising  his  real  property  In 
South  Carolina  to  B.  for  life ;  and,  after  tiie  determination  of  tliat  estate,  to 
C,  in  trust,  to  support  certain  contingent  remainders  in  fee.  A.  afterwards 
entered  into  a  contract  to  sell  tlie  pmperty  to  1).,  who  entered  into  pos- 
session, and  paid  a  part  of  the  purcha8e-nii>ney.  A.  died  without  receiving 
the  balance  or  making  a  conveyance,  and  C.  duly  qualified  as  his  executor. 
IJeid,  that  a  bill  by  B.  against  C.  and  D.,  to  compel  the  specific  performance 
of  the  contract,  would  lie. 

2  A  tender  of  paj-nient  must,  to  stop  interest  or  costs,  be  kept  good.  It  ^eatet 
to  have  that  effect  when  the  money  is  used  by  the  debtor  for  any  other 
purpose. 
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&  A  decree,  or  a  Judgment,  when  rendered  upon  a  contract  payable  in  CoiiM^ 
erate  treasury  notes,  should  be  for  a  sum  equal  to  the  value  of  those  note% 
*  not  in  the  gold  coin,  but  in  the  legal-tender  currency,  of  the  United  Statef 

at  the  time  when  and  the  place  where  they  were  payable. 
4.  Such  notes  can  in  no  proper  sense  be  regarded  as  commodities  merely 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina. 

William  C.  Heyward,  who  was  seised  in  fee  of  certain  lands 
in  the  State  of  South  Carolina,  made  his  last  will  and  testa- 
ment, bearing  date  Jan.  20,  1852.  So  much  thereof  as  relates 
to  them  is  as  follows :  — 

"  I  give  to  my  brother,  Henry  Heyward,  of  New  York  "  (here  is 
a  description  of  the  lands),  "  for  and  during  the  term  of  his  natural 
life,  and,  after  the  determination  of  that  estate,  I  give  the  same  to 
my  friend,  William  C.  Bee,  and  his  heirs,  to  prevent  the  contingent 
remainders  hereinafter  limited  from  being  barred  ;  in  trust,  never- 
theless, during  the  lifetime  of  my  said  brother,  to  apply  the  income 
thereof  to  his  use  and  benefit;  and,  from  and  afler  his  decease,  I 
give  the  use  of  the  same  estate,  real  and  personal,  to  his  eldest  son, 
Henry  Heyward,  Jr.,  if  then  living,  until  he  attains  the  age  of 
twenty-one  years ;  and  if  he  should  survive  his  father,  and  attain 
the  age  of  twenty-one  years,  to  him  and  his  heirs  for  ever :  but  in 
case  the  said  Henry  Heyward,  Jr.,  sliould  not  survive  his  father,  and 
attain  the  age  of  twenty-one  years,  then  I  give  the  whole  of  the 
said  estate,  real  and  personal,  afler  the  decease  of  my  brother, 
Henry  Heyward,  for  the  use  of  the  person  who  may  thereafter,  from 
time  to  time,  sustain  the  character  of  heir  male  of  the  body  of  my  said 
brother,  Henry  Heyward,  as  such  term  was  used  in  the  cpmmon  law 
before  the  abolition  of  the  rights  of  primogeniture,  until  such  person 
shall  attain  the  age  of  twenty-one  years,  or  the  expiration  of  twenty- 
one  years  from  the  death  of  my  said  brother,  whichever  may  firet 
happen  ;  and,  after  the  happening  of  either  of  those  events,  to  the 
then  heir  male  of  the  body  of  my  brother,  absolutely  and  for  ever.'* 

On  the  eighteenth  day  of  June,  1868,  William  C.  Heyward 
contracted  to  sell,  for  $120,000,  said  lands,  to  John  B.  Bissell ; 
who  took  immediate  possession  of  them,  which  he  has  ever  since 
retained.  On  Jnly  31,  following,  he  paid  $20,000  of  the  pur- 
chase-money. During  that  year,  and  before  the  completion  of 
the  purchase,  Heyward  died,  and  said  Bee,  appointed  the  execu* 
tor  of  his  will,  duly  qualified  as  such.     Owing  to  the  civil  war 
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and  other  causes,  matters  remained  nnaltered  in  their  main 
features  until  March,  1870,  when  said  Henry  Heyward,  a  citizeil 
of  New  York,  filed  his  bill  against  said  Bissell  and  said  Bee, 
citizens  of  South  Carolina,  to  compel  the  specific  performance, 
by  Bissell,  of  his  agreement  to  purchase.  The  answer  of  Bissell 
admits  the  agreement  and  his  possession  of  the  property,  and 
his  payment  of  $20,000 ;  and  alleges  that  he  was  provided  with 
the  means  of  paying  the  balance  of  the  purchase-money ;  that 
neither  said  William  C.  Heyward,  nor,  since  his  death,  said 
Bee,  tendered  him  a  conveyance ;  and  that  he  was  willing  to 
pay  when  he  should  receive  a  valid  conveyance ;  that  he  sold 
sixty-three  bales  of  cotton,  for  cash  in  Confederate  notes,  and 
on  Feb.  11,  1864,  tendered  the  said  balance,  in  said  notes,  to 
the  executor,  who  declined  to  receive  them,  on  the  ground  that 
he  could  not  make  a  good  title.  Bee,  in  his  answer,  admitted 
the  tender  to  him  by  Bissell,  and  his  refusal  to  accept  it,  on  the 
ground  that  he  was  advised  that  he  could  neither  make  a  title 
nor  safely  accept  payment  in  Confederate  currency.  It  was 
admitted,  on  the  hearing  below,  that  said  money  was  tendered 
at  that  date,  in  such  currency ;  that  the  parties  through  whom  a 
good  title  could  be  made  lived  in  New  York ;  and  that,  after 
Bee's  refusal  to  accept  the  notes  tendered,  Bissell  used  them 
for  other  purposes. 

It  does  not  appear  by  the  pleadings,  the  evidence,  or  the 
agreed  statement  of  facts  on  tile,  whether  Henry  Heyward,  Jr., 
who  was  living  when  the  bill  was  filed,  and  had  then  attained 
the  age  of  twenty-one  years,  is  now  living.  There  is  neither 
allegation  nor  proof  of  his  death. 

The  court  decreed  that  Bissell  should  perform  his  contract  of 
purchase,  and  pay,  in  United  States  currency,  a  sum  equal  to 
the  value  of  $100,000  in  Confederate  currency  on  June  18, 
1863,  the  day  of  sale,  with  interest  thereon  until  Feb.  11,  1864; 
from  and  after  which  day  he  should  pay  interest  only  on  such  a 
sum  as  was  the  value  of  $100,000  on  said  18th  of  June,  less  its 
value  on  said  11th  of  February;  said  values  and  interest  to  be 
ascertained  by  the  clerk  of  the  court  to  whom  the  cause  was 
referred,  as  master,  to  state  and  report  the  same :  that  upon 
BisselFs  making  the  payment  as  stated  and  reported,  that  the 
clerk,  "  as  master  to  said  William  C.  Bee,  executor  of  Will>am 
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C.  Heyrvard,"  convey  the  premises  in  fee-simple ;  but  that,  upon 
his  failure  so  to  pay,  the  master  should  sell  the  property,  at 
public  auction,  for  cash. 

Said  Henry  Heyward  died  before  the  execution  of  the  decree. 
On  Nov.  23,  1874,  Zefa  Heyward,  his  wife,  Zefita  Heyward, 
his  daughter,  and  Frank  Heyward,  his  son,  filed  their  bill  of 
revivor,  reciting  the  original  bill,  the  proceedings  thereunder, 
the  reference  to  the  master,  the  death  of  said  Henry, — 
leaving  a  last  will  and  testament,  which  was  duly  proved  before 
the  surrogate  of  the  county  of  New  York,  —  their  appointment 
to  execute  the  same,  and  that  said  Zefa  alone  took  upon  her- 
self the  execution  thereof,  and  qualified  accordingly,  and  pray- 
ing that  the  bill  might  be  revived.  This  bill  was  duly  served 
no  answer  was  made,  and  an  order  of  revivor  was  entered 
accordingly. 

The  master  subsequently  reported  that  the  balance  found  by 
him  to  be  due  upon  the  contract  was  $28,353.50 ;  and  that,  in 
reaching  that  result,  he  compared  the  value  of  the  Confederate 
currency,  in  which  the  contract  was  payable,  with  United  States 
paper  currency  at  the  date  of  the  contract  and  of  the  tender. 
He  found  that,  on  the  18th  of  June,  1863,  ^1  in  United 
States  currency  was  worth  $5.20  in  Confederate  currency ;  and 
that  on  the  14th  of  February,  1864,  the  value  was  $1  to  #13.01. 
The  court  confirmed  the  report,  Dec.  15,  1874;  and  decreed 
that  the  interlocutory  decree  previously  rendered  be  carried 
into  execution.  Bissell  thereupon  appealed  to  this  court,  Beo 
declining  to  join  in  the  appeal. 

Mr.  William  A,  Maury  for  the  appellant. 

When  a  vendor  of  real  estate  dies  before  he  has  received  the 
purchase-money  and  made  a  conveyance,  the  bill  against  the 
vendee  to  enforce  his  specific  performance  of  the  contract  must 
be  filed  by  the  personal  representative  of  the  vendor.  Dart, 
Vendors,  468;  Story,  Eq.  PL,  sects.  160-177. 

Hoyward,  the  original  complainant,  was  but  a  life-tenant. 
The  two  contingencies  on  which  the  remainder  to  his  son 
depended  had  not  both  happened ;  for,  although  the  son  had 
attained  his  majority,  the  other  condition,  of  his  surviving  his 
father,  had  not  happened  at  the  filing  of  the  bill.  Nor  had  the 
executor  then  any  estate.   Hiu  remainder,  as  trustee  to  preserve 
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the  contingent  remainders,  was  itself  still  contingent;  for  Henry 
Heywards  life-estate  was  not  spent,  and  if  his  son  should  siiiv 
▼ive  his  father,  and  so  his  estate  become  vested,  there  would  no 
longer  be  any  call  for  a  trustee  to  preserve  remainders.  It  comes 
to  this,  then,  that  the  fee  had  descended  to  the  testators  heir- 
at-law.  1  Feame,  pp.  353-855.  The  bill  does  not  aver  who  is  that 
heir,  so  that  (according  to  the  case  thereby  made)  the  fee  is 
not  represented.  Again,  the  will,  by  the  testator's  sale  to  Bis- 
sell,  was  in  equity  revoked;  and,  although  it  has  still  operar 
tion  at  law,  those  taking,  as  devisees,  the  title  of  the  estate  sold, 
would  be  held  by  equity  as  trustees  for  the  purchaser.  It  is 
apparent,  therefore,  that  Heniy  Heyward  had  no  beneficial 
interest  whatever  in  or  touching  the  lands  when  he  filed  the 
bill ;  and  his  representatives,  in  whose  name  the  suit  was  re- 
vived, had  no  interest.  His  will  is  not  in  evidence,  and  it  is 
impossible  to  say  what  was  the  character  of  that  instrument. 
Besides,  the  bill  of  revivor  avers  that  Zefa  Heyward  alone  quali- 
fied as  executrix. 

Henry  Heyward  being  now  dead,  his  son,  Henrj^  Heyward,  Ji ., 
^  who,  according  to  the  bill,  was  of  age,  —  is,  if  alive,  seised  of 
the  fee ;  but  he  is  not  a  party  to  this  suit.  It  would  seem,  then^ 
that  the  bill  is  fatally  defective  as  to  parties. 

There  is  a  total  failui*e  by  tlie  original  complainant  to  show 
a  performance  of  the  contract  by  the  tender  of  a  conveyance  by 
the  representatives  of  the  vendor.  Prothro  v.  Smithy  6  Rich. 
(S.  C.)  Eq.  324. 

The  value  of  United  States  currency  between  the  dates  when 
$20,000  was  paid  and  the  balance  of  the  purchase-money  ten- 
dered was  variable  and  fluctuating ;  and  gold  coin  was  the  only 
praper  standard  by  which  to  measure  the  value  of  Confederate 
notes,  in  which  the  contract  was  solvable.  They  were,  as  de- 
clared in  Planters'  Bank  v.  Union  Bank  (16  Wall.  502),  "  a 
commodity,  not  money ; "  and  the  tender  of  them,  with  no  other 
objection  on  the  paii;  of  the  creditor  than  that  he  could  neither 
safely  accept  them  nor  make  a  good  title,  discharged  the  debt. 
2  Pars.  Contr.,  pp.  168-165.  At  the  utmost,  Bissell,  after  making 
the  tender,  was  only  liable  to  the  estate  as  a  bailee  of  the  notes, 
and  the  whole  function  of  the  court  was  limited  to  determining 
what  that  liability  was. 
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Mr.  Edward  McCrady^  contra. 

It  is  settled  in  South  Carolina,  that,  where,  after  a  devise, 
land  has  been  sold  by  the  testator,  the  devisee  takes  the  estate 
in  trust  for  the  purchaser,  and  is  the  proper  party  to  convey. 
B4>%e  V.  Drayton^  4  Rich.  (S.  C.)  £q.  260.  In  the  present  case, 
there  was  no  devise  in  fee  directly  to  any  one.  There  was  a 
devise  for  life,  and  the  appointment  of  a  trustee  to  preserve  the 
contingent  remaindei'S  limited  after  the  determination  of  that 
estate.  Under  these  circumstances,  the  safest  mode  of  convey- 
ing was  through  the  instrumentality  of  a  court  of  equity.  This 
bill  was  therefore  filed,  as  Bissell  then  held  and  still  holds  pos- 
session ;  claiming  the  lands  under  his  contract,  and  only  raising 
the  question  as  to  what  was  due  thereon.  His  taking  posses- 
sion thereunder  must  be  regarded  as  a  vaiver  of  objection  to 
the  title  of  William  C.  Heyward.  No  question  is,  however, 
made  as  to  that  title ;  and  Henry  Heywaixl's  allegation  in  the 
original  bill,  that  his  feoffment,  with  livery  of  seisin,  and  a 
release  by  Bee,  would  have  absolutely  transferred  that  title ; 
and  that  he  offered  so  to  transfer  it  to  Bissell  is  not  denied  in 
the  answer.  There  has  been,  therefoi-e,  no  default  whatever 
on  the  part  of  the  vendor  or  his  representatives. 

The  notes  of  the  Confederate  States  must  be  considered  in 
the  same  light  as  if  they  had  been  issued  by  a  foreign  govern- 
ment temporarily  occupying  a  part  of  the  territory  of  the  United 
States,  and  their  value  was  properly  scaled  to  that  of  the  legal- 
tender  notes  of  the  United  States.  Dooley  v.  Smithy  13  WalL 
604 ;  ThoringUm  v.  Smith,  8  id.  1. 

The  tender  in  February,  1864,  relied  on  by  the  appellant 
to  discharge  the  debt,  was  not  kept  good  after  that  date ;  and 
did  not,  therefore,  even  discharge  interest  and  costs.  0Ue9  v. 
Harty  3  Salk.  343 ;  SweaUand  v.  Squires,  2  id.  623. 

Mr.  Jubtigb  Hunt,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  objected  that  there  is  a  fatal  defect  of  parties  com- 
plainant. The  point  of  this  objection  is  that  Henry  Heyward 
and  William  C.  Bee  were  not  able  together  to  make  a  title 
that  ought  to  be  satisfactoi-y  to  Bissell,  and  hence  that  the 
decree  should  be  reversed. 
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The  will  of  William  C.  Heyward  took  effect  only  upon  hia 
death.  Until  the  occurrence  of  that  event,  the  devisees  therein 
named  had  no  more  title  to  or  interest  in  the  property  in 
question  than  if  their  names  had  not  been  mentioned  in  the 
will.  If  he  had  consummated  his  contract  with  Bissell  by  exe- 
cuting a  deed  of  the  property,  this  would  have  worked  an 
absolute  revocation  of  the  devise  as  to  this  property.  The  exe- 
cution of  the  contract  (with  the  partial  payment  thereon)  was 
a  tmnsfer  in  equity  of  the  title  of  the  land  to  Bissell ;  leaving 
in  the  representatives  of  William  C.  Heyward  simply  a  naked 
title  as  trustee  for  Bissell,  to  be  conveyed  upon  performance  on 
his  part.  By  the  terms  of  the  will,  this  legal  title  was  vested 
in  William  C.  Bee,  the  trustee  to  preserve  remainders. 

Henry  Heyward  was  tenant  for  life,  and  as  such  offered  to 
convey  to  Bissell,  "  by  feoffment,  and  livery  of  seisin,  and  to 
procure  the  release  of  right  of  entry  and  action  by  William  C. 
Bee,  the  remainder-man  for  preserving  contingent  remainders ; " 
and  he  avers  in  his  bill  that  this  would  have  made  a  good  and 
effectual  conveyance  of  the  legal  estate. 

Bee  held  the  legal  title  under  the  will,  and  his  title  to  the 
legal  estate  continued  in  force  as  long  as  the  remainders  were 
contingent ;  and  there  is  nothing  in  any  part  of  the  record 
showing  that  such  was  not  the  condition  of  the  title  when 
Heyward  offered  to  convey,  and  that  it  is  not  so  at  the  present 
time. 

Chancellor  Kent  says  (Com.,  vol.  iv.  p.  256),  "The  trus- 
tees are  entitled  to  a  right  of  entry  in  case  of  a  wrongful 
alienation  by  the  tenant  for  life,  or  whenever  his  estate  for  life 
determines  in  his  lifetime  by  any  other  means.  The  trustees 
are  under  the  cognizance  of  a  court  of  equity,  and  it  will  con- 
trol their  acts,  and  punish  them  for  a  breach  of  trust ;  and  if 
the  feoffment  be  made  by  the  purchaser  with  notice  of  the 
trust,  as  was  the  fact  in  ChvdleigKs  Case^  a  court  of  chancery 
will  hold  the  lands  still  subject  to  the  former  trust.  But  this 
interference  of  equity  is  regulated  by  the  circumstances  and 
justice  of  the  particular  case.  The  court  may,  in  its  discretion, 
forbear  to  interfere ;  or  it  may  and  will  allow,  or  even  compel, 
the  trustees  to  join  in  a  sale  to  destroy  the  contingent  remain- 
der, if  it  should  appear  that  such  a  measure  would  answer  the 
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uses  originally  intended  by  the  settlement."     To  this  he  cites 
many  authorities. 

We  think  this  objection  is  not  well  taken. 

Was  there  eiTor  in  the  amount  decreed  to  be  paid  ? 

One  of  the  statements  of  fact  in  the  case  sets  forth  that  Bis- 
sell  tendered  the  money ;  and  fails  to  state  that  he  deposited  it, 
or  in  any  manner  set  it  apart  or  appropriated  it  for  the  pur* 
pose  of  the  tender.  The  other  states  that  he  used  the  money 
he  had  thus  provided.  The  legal  effect  is  the  same.  To  have 
the  effect  of  stopping  interest  or  costs,  a  tender  must  be  kept 
good  ;  and  it  ceases  to  have  that  effect  when  the  money  is  used 
by  the  debtor  for  other  purposes.  Roosvelt  v.  The  BuWb 
Head  Bank,  45  Barb.  (N.  Y.)  679;  CHUb  v.  Hart,  8  Salk.  843; 
Sweatland  v.  Squire,  2  id.  623. 

The  defendant  insists  that  the  value  of  the  Confederate 
notes  should  be  reduced  to  gold  or  sterling  exchange,  which 
would  still  farther  depreciate  their  value. 

This  objection  cannot  be  sustained.  By  the  laws  of  the 
United  States,  all  contracts  between  individuals  could  then  be 
lawfully  discharged  in  the  legal-tender  notes  of  the  United 
States.  These  notes,  and  not  gold  or  sterling  exchange,  were 
the  standard  of  value  to  which  other  currencies  are  to  be 
reduced  to  ascertain  their  value.  Knox  v.  Lee,  12  Wall. 
457 ;  Thorington  v.  Smith,  8  id.  1 ;  Dooley  v.  Smith,  13  id. 
604 ;  Rev.  Stat.  So.  Car.,  p.  285. 

Confederate  notes,  although  without  the  authority  of  the 
United  States,,  and,  indeed,  in  hostility  to  it,  formed  the  only 
currency  of  South  Carolina  at  the  date  of  the  transactions  in 
question.  United  States  currency  was  unknown,  except  when 
found  upon  the  person  of  the  soldiers  of  the  United  States 
taken  and  held  as  prisoners. 

Confederate  notes  can  in  no  proper  sense  be  treated  as  com- 
modities merely.  The  contract  in  question  was  made  payable 
in  terms  in  dollars ;  but  both  parties  agree  in  writing  that  Con- 
federate-note dollars  were  intended.  The  $20,000  was  paid 
in  Confederate  notes;  and,  when  the  defendant  tendered  his 
$100,000,  he  tendered  it  in  Confederate  notes  as  dollars,  and 
he  obtained  them  by  selling  sixty-three  bales  of  cotton  for 
rjnnfederate  dollars.     Stewart  v.  Salaman^  94  U.  S.  434. 

Decree  affirmed. 
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Insctbakce  CoMPANr  V.  Brune*s  Assignee. 

1.  The  rule  at  law  that  the  pendency  of  a  former  action  between  the  same  par 

ties  for  the  same  cause  is  pleadable  in  abatement  to  a  second  action,  pro- 
Tided  the  actions  be  in  courts  of  the  same  State,  holds  in  equity. 

2.  The  plea  of  a  former  suit  pending  in  equity  for  the  same  cause  in  a  foreign 

jurisdiction  will  not  abate  an  action  at  law  in  a  domestic  tribunal,  or  author- 
ize an  injunction  against  prosecuting  such  action. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  Henry  E,  Davies  and  Air.  Edward  0.  Hinckley  for  th« 
appellant.     Mr.  F.  W.  Brum  and  Mr.  J.  M.  Harris^  contra. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

This  was  a  bill  by  the  Mutual  Life  Insurance  Company  of 
New  York  for  an  injunction  upon  Horatio  L.  Whitridge,  as- 
signee of  William  H.  Brune,  enjoining  him  against  fuilher 
prosecuting  two  actions  at  law  which  he  had  commenced  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, against  the  complainant,  upon  two  policies  of  insurance 
issued  by  it,  in  the  name  of  William  H.  Brune,  the  18th  of  Jan- 
uary, 1872,  on  the  life  of  John  S.  Barry ;  one  for  |;20,000,  and 
the  other  for  15,000. 

The  material  averments  of  the  bill  are  the  following :  — 

1.  That  the  complainant,  a  New  York  corporation,  on  the 
11th  of  January,  1867,  issued  a  policy  of  life  insurance  to 
Rosalie  C.  Barry,  wife  of  John  S.  Barry,  for  ^20,000,  on  the 
life  of  her  husband ;  and  on  the  9th  of  December,  1870,  issued 
to  her  a  second  policy,  on  the  same  life,  insuring  $5,000. 

2.  That  the  premiums  were  regularly  paid  until  December, 
1871,  and  January,  1872. 

3.  That  about  the  latter  part  of  December,  1871,  and  the 
beginning  of  January,  1872,  an  agreement  was  made  between 
Mi's.  Bany,  Mr.  Burry,  and  Mr.  Bmne,  for  the  assignment  or 
ti*ansfer  of  the  policies  to  the  latter,  and  that  in  pursuance  of 
the  agreement,  and  in  accordance  with  a  mode  of  proceeding 
before  used  by  the  complainant  in  cases  of  insurance  on  the  lives 
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of  married  women,  the  policies  were  permitted,  with  the  consent 
of  all  parties  interested,  except  the  complainant,  to  lapse, — 
that  is  to  say,  to  become  forfeited,  —  with  the  intent,  however, 
to  have  the  same  renewed  or  reissued  in  Brune^s  name. 

4.  That,  as  evidence  of  such  intention,  Brune  (as  whose 
assignee  Whitridge,  the  defendant,  claimed)  united  with  John  S. 
Barry  in  signing  a  paper  called  ^^  a  declaration  to  be  made  and 
signed  in  case  of  issuing  new  policy  after  lapse,"  dated  Dec.  16, 
1871,  referring  to  and  adopting  the  original  application  made 
by  Mrs.  Barry  for  insurance,  dated  Dec.  9,  1870,  and  signed  by 
her;  that  he  also  united  with  Mr.  Barry  in  signing  another 
paper,  dated  Jan.  12,  1872,  adopting  Mrs.  Barry's  original 
application  for  insurance,  dated  Jan.  11,  1867. 

6.  That  Mr.  Barry  did  not  undergo  a  new  medical  examina- 
tion ;  that  no  other  applications  were  made  for  the  two  insur- 
ances (upon  which  the  suits  were  brought)  than  those  made 
by  Mra.  Bany  in  1867  and  1870,  and  so,  as  afoi-esaid,  adopted 
by  Mr.  Brune ;  and  that  thereupon  the  two  policies  issued  to 
Mrs.  Barry  were  surrendered  and  cancelled. 

6«  That,  at  the  time  when  the  original  policies  issued  to  Mr. 
Barry  were  cancelled,  two  others  for  the  same  amount,  on  the 
life  of  the  said  John  S.  Barry,  were  substituted  therefor :  that 
they  were  issued  to  William  H.  Brune  with  like  premiums 
and  having  the  same  numbera  as  those  of  the  cancelled  poli- 
cies ;  differing  only  in  the  fact  that  the  premiums  were  made 
payable  semi-annually,  instead  of  annually  as  theretofore,  and 
that  Brune  paid  up  the  premiums  that  had  before  fallen  due 
and  that  remained  unpaid. 

7.  That  in  February,  1872,  Brune  assigned  these  policies  to 
Whitridge  (Harris  being  now  substituted  as  Bruno's  assignee 
or  trustee  in  place  of  Whitridge). 

8.  That  John  S.  Barry  died  in  March,  1872. 

9.  That  shortly  after,  or  about  April  4,  1872,  Mrs.  Barry 
filed,  in  the  Supreme  Court  for  the  city  and  county  of  New 
York,  her  bill  of  complaint  against  the  complainant  in  this  bill, 
and  against  both  Brune  and  Whitridge,  in  which  she  alleged 
substantially  what  is  hereinbefore  set  forth,  and  also  com* 
plained  that  the  novation  of  the  policies,  or  the  lapsing  and 
reissue  as  aforesaid,  was  without  her  consent :  that  it  was  dona 
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after  her  signing  some  paper  by  reason  of  certain  persuasions 
of  lier  husband  when  he  was  embarrassed  in  business  and  dis- 
turbed in  mind ;  that  she  did  not  act  voluntarily  and  freely ; 
that  Brune  acquired  no  rights  under  the  said  new  policies,  nor 
did  Whitridge  by  the  assignment  to  him;  and  she  prayed  the 
company  might  be  enjoined  against  paying  to  Whitridge  the 
amounts  due  thereon. 

The  bill  and  proceedings  in  the  New  York  case  were  filed, 
and  made  a  part  of  the  present  complainant's  bill. 

10.  That,  as  appeared  in  those  proceedings,  pursuant  to  an 
agreement  of  the  parties  and  an  order  of  the  court,  this  com- 
plainant, the  insurance  company,  deposited  the  sums  named  in 
the  two  policies  in  a  trust  company,  to  the  credit  of  the  case ; 
and  the  court  ordered  that  the  complainant  should  be  dis- 
charged, and  that  the  action  should  be  discontinued  as  to  it. 

11.  That,  notwithstanding  the  agi*eement  and  order  and  the 
payment,  Whitridge,  the  defendant,  had  afterwards,  in  Sep- 
tember, 1872,  brought  two  suits  on  the  two  new  policies  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, the  same  suits  the  prosecution  of  which  the  complainant 
sought  by  this  bill  to  have  enjoined. 

12.  That  the  prosecution  of  these  suits,  if  successful,  would 
result  in  compelling  the  complainant  to  pay  the  same  policies 
twice,  and  might  give  to  Whitridge  double  payment. 

Most  of  the  material  averments  of  this  bill  were  admitted  by 
the  answer.  It  averred,  in  addition,  that  the  original  policies 
were  assigned  to  Brune  as  collateral  securities  for  loans  Brune 
had  made  to  Mr.  Barrj'^,  and  that  the  permitted  lapse  and  the 
issue  of  the  new  policies  were  intended  only  to  make  the  assign- 
ment effective.  It  denied,  however,  that  the  new  policies  we  e 
in  substitution  for  the  policies  surrendered,  and  asserted  that 
they  were  separate  and  new  contracts.  It  admitted  the  execu- 
tion of  the  agreement  or  stipulation  in  the  New  York  case ;  but 
alleged  that  it  was  without  Bruno's  knowledge  or  consent,  and 
alleged  also  that  it  was  not  intended  to  surrender  or  affect  in 
any  way  the  right  of  the  defendant  under  the  two  policies  issued 
to  Brune  and  assigned  to  him. 

Such  was  the  case  when  it  came  on  for  hearing;  the  parfciet 
having  agreed  that  Mrs.  Barry's  bill  of  complaint  might  be 


I 


.  Oct.  1877.]    Insurance  Go.  t^.  Brune's  Assignee.  591 

read,  as  also  the  answers  of  Brune  and  Whitridge  thereto,  the 
stipulation  made  in  the  case,  the  order  of  the  court  that  the 
company  pay  the  amount  of  the  policies,  less  the  costs,  into 
court,  a  subsequent  order  abrogating  the  former  and  the  stipu- 
lation, together  with  a  pending  appeal  therefrom. 

Upon  this  showing,  the  Circuit  Court  refused  the  injunction 
asked  for,  and  dismissed  the  complainant's  bill.  We  agree 
with  the  counsel  for  the  appellee,  that  whether  the  Circuit 
Court  erred  or  not  must  be  determined  in  view  of  the  facts  as 
they  appeared  when  the  decision  was  made.  But  we  do  not 
admit,  as  it  is  argued,  that  Mrs.  Barry  in  her  bill  claimed  only 
what  was  assured  to  her  by  the  original  policies.  She  claimed 
a  decree  against  the  insurers,  that  they  should  pay  to  her. 
She  asserted  that  the  original  policies  had  been  surrendei-ed 
and  cancelled,  and  she  claimed  that  Brune  and  Whitridge  wei-e 
asserting  rights  adverse  to  hers.  She  charged  in  effect  that 
the  assignments  of  those  policies  she  had  made  had  been  ob- 
tained from  her  by  duress,  through  misrepresentation,  and 
without  any  present  consideration.  The  surrender  and  reissue 
to  Brune  concerted  between  him  and  Mr.  Barry,  the  payment 
of  the  premium  of  the  substituted  policies  with  Mrs.  Bairy's 
dividends  and  money,  the  identity  of  the  numbers  of  the  new 
policies  with  those  of  the  old,  and  the  fact  that  the  stipulated 
premiums  were  the  same,  adjusted  according  to  the  age  of  Mr. 
Barry  when  the  first  policies  were  granted,  and  paid  from  the 
times  when  under  those  policies  they  were  due, — were  set  forth 
as  proofs  that  the  substituted  ones  were  only  continuations  of 
the  first  insurance,  and  that  in  equity  they  were  her  property. 
Neither  Bruno's  nor  Whitridge's  answer,  both  of  which  were 
in  evidence,  effectually  controverted  this.  Bruno's  substan- 
tially admitted  it.  In  his  answer,  he  everywhere  speaks  of 
himself  as  the  assignee  of  the  original  policies,  asserts  Mrs. 
Barry's  assignments  as  the  foundation  of  his  right,  alleges  that 
the  polices  were  suffered  to  lapse  and  were  surrendered,  that 
they  might  be  renewed  and  continued  for  his  benefit,  and 
alleges  expressly  that  "the  two  policies  issued  in  January, 
1872,  constituted  .the  only  claim  on  the  said  Mutual  Life  In- 
surance Company,  on  account  of  insurance  on  the  life  of  the  said 
Barry,  and  that  the  plaintiff  has  no  claim  whatsoever  to  the 
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said  policies,  or  either  of  them,  or  to  the  sums  secured  thereby, 
until  the  indebtedness  of  the  said  Barry  and  of  his  fiinrn,  to  secure 
which  the  said  policies  were  assigned  as  aforesaid,  sliall  have 
been  fully  paid  and  satisfied."  Thus  the  answer  implies  a  clear 
admission,  that  in  equity  Mrs.  Barry  is  the  owner  of  the  new 
policies,  subject  only  to  Brune's  right  (whatever  it  may  be)  to 
hold  them  as  a  collateral  security. 

The  case  in  the  New  York  Supreme  Court,  therefore,  involved 
the  same  controversy  as  that  exhibited  in  the  two  Maryland  suits ; 
and  the  complainant  here  and  Whitridge  are  parties  in  each. 
Alike  in  the  bill  and  in  the  action  at  law,  it  is  a  vital  question 
whether  the  insurers  are  liable  for  the  sums  insured  by  the  poli- 
cies of  January,  1872,  and  whether  they  are  liable  to  Whitridge 
as  assignee  of  Brune.  Hence,  if  there  were  a  final  decree  in 
the  New  York  case  against  the  complainant  here,  the  present 
appellee  would  necessarily  fail  in  the  action  he  has  brought  in 
Maryland.  That  decree  would  be  pleadable  in  bar  to  his  suits, 
and  the  complainant  would  have  complete  protection  at.  law. 

But  the  difficulty  in  the  appellant's  way  is,  that,  when  this 
case  was  heard  in  the  court  below,  the  record  of  the  New  York 
case  exhibited  no  final  decree.  The  order  that  the  amount  of 
the  policies  might  be  paid  into  the  trust  company  to  the  credit 
of  the  case,  and  that  the  company  should  be  discharged,  had 
been  set  aside ;  and  the  money  paid  under  the  order  had  been 
directed  to  be  returned.  All  that  appeared,  then,  was  that  a 
bill  in  equity  was  pending  in  a  foreign  jurisdiction,  when  the 
appellee's  suits  at  law  were  brought  to  enforce  the  payment  of 
the  policies  to  Mrs.  Barry,  rather  than  to  Brune  or  his  assignee, 
and  that  both  the  present  complainant  and  the  present  defend- 
ant were  parties  to  that  bill. 

This,  we  think,  was  not  sufficient  to  justify  the  injunction  for 
which  the  appellant  prayed.  At  law,  the  pendency  of  a  former 
action  between  the  same  parties  for  the  same  cause  is  pleadable 
in  abatement  to  a  second  action,  l»ecause  the  latter  is  regarded  as 
vexatious.  But  tiie  former  action  must  be  in  a  domestic  court; 
that  is,  in  a  court  of  the  State  in  which  the  second  action  has 
been  brought.  Maide  v.  Murray^  7  T.  R.  470;  Buckner  v. 
Finlejfy  2  Pet.  686;  Broume  ^  Seymour  v.  Jby,  9  Johna 
rN.  Y.)  221 ;  Smith  et  al  v.  Lathrop  et  al,  44  Pa.  St.  826. 
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The  rule  in  equity  is  analogous  to  the  rule  at  law.  Story, 
Eq.  PL,  sect.  741.  In  Foster  v.  Vassall  (3  Atk.  587),  Lord 
Hardwicke  said :  ^^  The  general  rule  of  courts  of  equity  with 
regard  to  pleas  is  the  same  as  in  courts  of  law,  but  exercised 
with  a  more  liberal  discretion."  In  Lord  Dillon  v.  Alvares 
(4  Ves.  857),  a  plea  of  a  pending  suit  in  a  court  of  chancery 
in  Ireland  was  overruled  in  the  English  Court  of  Chancery. 
Certain  it  is  that  the  plea  of  a  suit  pending  in  equity  in  a 
foreign  jurisdiction  will  not  abate  a  suit  at  law  in  a  domestic 
tribunal.  '  This  was  shown  in  a  very  able  decision  made  by  the 
Supreme  Court  of  Connecticut,  in  Hatch  v.  Spofford  (22  Conn. 
485),  where  the  authorities  are  learnedly  and  logically  reviewed. 
See  also  7  Mete.  (Mass.)  570,  and  16  Vt.  234. 

If,  then,  a  bill  in  equity  pending  in  a  foreign  jurisdiction 
has  no  effect  upon  an  action  at  law  for  the  same  cause  in  a 
domestic  forum,  even  when  pleaded  in  abatement;  if,  still 
more,  it  has  no  effect  when  pleaded  to  another  bill  in  equity, 
as  the  authorities  show,  —  it  is  impossible  to  see  how  it  can  be 
a  basis  for  an  injunction  against  prosecuting  a  suit  at  law.  It 
follows  that  the  refusal  of  an  injunction  by  the  Circuit  Court 
was  not  erroneous. 

It  is  contended,  however,  that  if  the  appellant  was  not  enti- 
tled to  the  injunction  asked  for,  the  bill  should  not  have  been 
dismissed,  but  that  it  should  have  been  retained,  until  the  final 
disposition  of  the  case  in  New  York.  The  Supreme  Court  in 
that  State  having  first  obtained  possession  of  the  subject-matter 
of  the  controversy,  as  well  as  jurisdiction  of  the  parties,  it  is 
argued,  had  a  right  to  proceed  to  a  final  determination.  In 
view  of  this  fact,  we  concede  the  Circuit  Court  might  have 
retained  this  bill.  It  does  not  appear,  however,  that  such  a 
retention  was  asked.  Nor  was  it  necessary  for  the  purposes  of 
justice.  AS  we  have  already  remarked,  if  a  final  decree  be 
made  by  the  Supreme  Court,  it  will,  if  pleaded,  be  a  bar  in  the 
Maryland  courts;  and  if  a  judgment  be  rendered  in  the  latter, 
the  New  York  court,  having  jurisdiction  of  the  parties,  will  be 
able  to  determine  to  whom  in  equity  the  judgment  belongs. 

Decree  affirmed. 

▼OLi  TI.  88 
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Railroad  Company  v.  Collectob. 

1.  Under  the  provisions  of  the  act  of  March  8^  1877  (19  Stat  344),  the  cott  of 
printing  all  records  in  this  court,  after  Oct.  1  in  that  year,  which  is  paid  bj 
the  government,  must  be  taxed  against  tlie  losing  party. 

V.  Tlie  appellee,  the  successful  party  in  this  court,  caused  the  priming  of  the 
record,  after  said  last-mentioned  date,  to  be  done  at  his  own  expense,  but  at  a 
cost  no  greater  than  if  the  work  had  been  done  at  the  government  printing- 
office.    Held,  that  such  cost  be  taxed  against  the  appellant. 

Motion  to  tax  the  expense  of  printing  the  record  as  part  of 
the  costs  in  this  case. 

Mr.  James  K.  Fdsall  in  support  of  the  motion. 

Mr.  Joseph  E.  McDonald  and  Mr.  B.  P.  Ranney^  contra. 

Me.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

The  first  appropriation  by  Congress  to  pay  the  expense  of 
printing  the  records  of  this  court  was  made  June  27,  1834. 
4  Stat.  695.  Since  that  time  until  the  present  term  the  printing 
has  been  done  by  the  government,  without  charge  to  litigants. 
In  the  appropriation  act  of  the  last  Congress,  however,  passed 
March  8,  1877,  it  was  provided  as  follows  :  — 

^  And  there  shall  be  taxed  against  the  losing  party  in  each  and 
every  cause  pending  in  the  Supreme  Court  of  the  United  States,  or 
in  the  Court  of  Cbiims  of  the  United  States,  the  cost  of  printing 
the  record  in  such  case,  which  shall  be  collected,  except  when  the 
ju'lgnient  is  against  the  United  States,  by  the  clerks  of  said  courts 
respectively,  and  paid  into  the  treasury  of  the  United  States ;  bat 
this  shall  only  apply  to  records  printed  after  the  1st  of  October 
next."    19  Slat.  344. 

This  provision  is  still  in  force,  so  that  now  the  cost  of  prints 
ing  all  records  in  this  court  paid  by  the  government  must,  by 
law,  be  taxed  to  the  losing  party. 

The  appellee  caused  the  record  in  this  case  to  be  printed 
after  Oct.  1,  at  his  own  expense,  as  the  congi-essional  appro- 
priation was  exhausted  before  it  became  necessary  to  do  the 
work.  The  cost  was  no  greater  than  it  would  have  been  at 
the  government  printingoffice.     Under  these  circumstances,  as 
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the  decree  below  has  been  afiSnned,  we  think  the  motion 
should  be  granted,  and  therefore  order  that  the  amoant  paid 
by  the  appellee  for  printing  the  record  in  this  case  be  taxed 
against  the  appellant. 

Motion  granted. 


Edwabds  v.  Ejsabzby. 

The  remedj  subtiBting  in  a  State  when  and  where  a  contract  is  made,  and  is  to 
be  performed,  is  a  part  of  its  obligation ;  and  anj  subsequent  law  of  the  State, 
which  so  affects  that  remedy  as  substantially  to  impair  and  lessen  the  ralue 
of  tlie  contract,  is  forbidden  by  the  Constitution  of  the  United  States,  and. 
therefore,  Toid. 

Error  to  the  Supreme  Court  of  the  State  of  North  Carolina. 

This  action  was  commenced  by  Leonidas  C.  Edwards,  March 
81.  1869,  in  the  Superior  Court  of  Granville  County,  North 
Carolina,  against  Archibald  Kearze^,  to  recover  the  possession 
of  certain  lands  in  that  county.  They  were  levied  upon  and 
sold  by  the  sheriff,  by  virtue  of  executions  sued  out  upon  judg- 
ments rendered  against  Kearzey,  on  contracts  which  matured 
before  April  24,  1868,  when  the  Constitution  of  North  Caro- 
lina took  effect,  the  tenth  article  of  which  exempts  from  sale 
under  execution  or  other  final  process,  issued  for  the  collec- 
tion of  any  debt,  the  personal  property  of  any  resident  of  the 
State,  and  ^*  every  homestead,  and  the  dwelling  and  buildings 
used  therewith,  not  exceeding  in  value  $1,000,  to  be  selected  by 
the  owner  thereof."  Prior  to  that  date,  under  statutes  since 
repealed,  certain  specified  articles  of  small  value,  and  such 
other  property  as  the  freeholders  appointed  for  that  purpose 
might  deem  necessary  for  the  comfort  and  support  of  the  debt- 
or s  family,  not  exceeding  in  value  $60  at  cash  valuation,  and 
fifty  acres  of  land  in  the  county  and  two  acres  in  the  town 
of  not  greater  value  than  $500,  were  exempt  from  execution. 
The  lands  in  question  were  owned  and  occupied  by  Kearzey 
as  a  homestead,  and  as  such  were  set  off  to  him  pursuant  to 
the  mode  prescribed  by  the  l^slation  for  carr}'ing  the  consti- 
tutional provision  into  effect.  He  had  no  other  lands,  and  they 
did  not  exceed  $1«000  in  value. 
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Edwards  was  the  purchaser  at  the  sheriff's  sale  of  said  lands, 
and  received  a  deed  therefor. 

The  court  found  for  Kearzey,  upon  the  ground  that  so  much 
of  said  art.  10  as  exempts  from  sale,  under  execution  or  other 
final  process  obtained  on  any  debt,  land  of  the  debtor  of 
the  value  of  $1,000,  and  the  statutes  enacted  in  pursuance 
thereof,  embrace  within  their  operation  executions  for  debts 
which  were  contracted  before  the  adoption  of  said  Constitution ; 
and  that  said  article  and  said  statutes,  when  so  interpreted  and 
enforced,  are  not  repugnant  to  art.  1,  sect.  10,  of  the  Constitn* 
tion  of  the  United  States,  which  ordains  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts. 

Judgment  having  been  rendered  upon  the  finding,  it  was,  on 
appeal,  affirmed  by  the  Supreme  Court  of  the  State.  Edwards 
then  sued  out  this  writ  of  error. 

Mr.  Joseph  B,  Batchelor  and  Mr.  Edward  Graham  Haywood 
for  the  plaintiff  in  error. 

A  law  of  a  State,  which  is  impeached  upon  the  ground  that 
it  impairs  the  obligation  of  a  contract,  derives  no  additional 
authority  as  against  the  prohibition  of  the  Federal  Constitu- 
tion, by  reason  of  the  fact  that  it  is  embodied  in  a  State  Con- 
stitution. Railroad  Company  v.  McClure^  10  Wall.  611; 
White  v.  HarU  IS  id.  646 ;  Gunn  v.  Barry,  15  id.  610 ;  Jef- 
ferson Branch  Bank  v.  Shelly,  1  Black,  436 ;  Dodge  v.  Wbolsey^ 
18  How.  331. 

Such  a  law,  exempting  from  sale  under  execution  any  sub- 
stantial part  of  the  debtor's  property  not  so  exempt  at  the 
time  the  debt  was  contracted,  impairs  the  obligation  of  the 
contract,  and  is  repugnant  to  the  Constitution  of  the  United 
States,  and  void.  Gunn  v.  Barry,  supra  ;  Nichols's  Assignee  v. 
Eaton  et  ah,  91  U.  S.  716;  Green  v.  Biddle,  8  Wheat.  1;  Bronr 
son  V.  Kimie,  1  How.  311 ;  McCracken  v.  Hay  ward,  2  id.  608; 
Planters*  Bank  v.  Sharp,  6  id.  301 ;  Von  Hoffman  v.  Quiney^ 
4  Wall.  635;  Lessley  v.  Phipps,  49  Miss.  790;  Tlie  Homestead 
Cases,  22  Gratt.  (Va.)  266. 

The  decisions  of  this  court  have  given  a  uniform  constmo- 
tion  to  the  constitutional  provision  which  prohibits  a  State 
from  passing  any  law  impairing  the  obligation  of  contracts. 
From  them  the  following  propositions  are  adduced:  — 
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1.  The  obligation  of  a  contract  is  the  duty  of  performance 
according  to  its  terms,  the  remedy  or  means  of  enforcement 
being  a  part  of  the  "  obligation,"  which  the  States  cannot  by 
legislation  impair.  The  municipal  law  enters  into  and  forms 
a  part  of  this  obligation,  and  to  that  the  contracting  parties 
must  be  considered  as  referring,  in  order  to  enforce  perform 
ance. 

2.  The  State,  if  it  modifies  the  remedy,  must  provide  one  as 
efficient  and  substantial  as  that  subsisting  when  the  contract 
was  made. 

8.  The  remedy  is  inseparable  from  the  obligation,  otherwise 
the  contract  would  be  of  the  nature  of  those  imperfect  obliga- 
tions or  moral  duties,  subject  to  the  mere  caprice  and  will  of 
individuals. 

4.  Whilst  the  State  is  left  free  to  prescribe  the  modes  of 
suit  and  forms  of  process,  it  cannot  clog  the  remedy  with  con- 
ditions and  restrictions  so  as  materially  to  impair  its  efficiency. 
Fletcher  v.  Feck,  6  Cranch,  87 ;  Green  v.  Biddle,  8  Wheat.  1 ; 
SturgeB  v.  Crowninshieldy  4  id.  122  ;  Ogden  v.  Saunders^  12  id. 
213;  Bronson  v.  Kimie,  1  How.  311 ;  McCrncken  v.  Haywardy 
2  id.  608 ;  Curran  v.  ArkansoB,  13  id.  304 ;  Freeman  v.  Howe^ 
24  id.  450 ;  Von  Hoffman  v.  Quincy,  4  Wall.  535 ;  Hawthorne 
V.  Calef,  2  id.  10 ;  White  v.  Hart,  13  id.  646 ;  Gunn  v.  Barry, 
15  id.  610  ;   Walker  v.  Whitehead,  16  id,  314. 

Mr.  A,  W.  Tourgee,  contra. 

The  decided  cases  do  not  affirm  that  the  obligation  of  a  con- 
tract includes  the  whole  remedy,  2  Kent,  Com.  397 ;  8  Story, 
Com.,  sect.  1392;  Sturgea  v.  Crowninshield,  4  Wheat.  122;  Mch 
son  V.  Haile,  12  id.  370;  Beers  v.  Haughton,  9  Pet.  329;  Cook  v. 
Moffat,  5  How.  295 ;  but,  on  the  contrary,  courts  have  declared 
that  the  remedy  is  no  part  of  tlie  obligation.  Moore  v.  Gotdd,  11 
N.  Y.  281 ;  Jacobs  v.  Smallwood,  63  N.  C.  112;  Hill  v.  Kessler, 
id.  437  ;  Garrett  v.  Cheshire,  69  id.  396  ;  Wilson  v.  Sparks,  72 
id.  208 ;  Edwards  v.  Kearzey,  75  id.  409.  ^  The  precise  ques- 
tion which  this  record  presents  may  therefore  be  considered  an 
open  one.  The  homestead  provision  of  the  Constitution  of 
North  Carolina  does  not  deny  the  creditor's  right,  but  regulates 
the  manner  in  which  it  shall  be  enforced. 

It  affects  his  remedy  only  incidentally,  in  the  performance 
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of  a  high  public  behest.  The  safety  and  health  of  the  Com- 
monwealth are  above  private  right.  The  sacredness  of  private 
property  must  yield  to  the  imperious  demands  of  public  neces- 
sity. When  two  rights  are  in  conflict,  the  greater  must  pre- 
vail. Munn  V.  Illinois,  94  U.  S.  113;  Chicago^  Burlington^ 
^  Quincy  Railroad  Co.  v.  lowa^  id.  165 ;  Peik  v.  Chicago  ^ 
Nbrtti'Westem  Railway  Co.^  id.  164. 

Mr.  Justice  Swaynb  delivered  the  opinion  of  the  court. 

The  Constitution  of  North  Carolina  of  1868  took  effect  on 
the  24th  of  April  in  that  year.  Sects.  1  and  2  of  art.  10  declare 
that  personal  property  of  any  resident  of  the  State,  of  the  value 
of  $500,  to  be  selected  by  such  resident,  shall  be  exempt  from 
sale  under  execution  or  other  final  process  issued  for  the  collec- 
tion of  any  debt ;  and  that  ever}^  homestead,  and  the  buildings 
used  therewith,  not  exceeding  in  value  $1,000,  to  be  selected  by 
the  owner,  or,  in  lieu  thereof,  at  the  option  of  the  owner,  any 
lot  in  a  city,  town,  or  village,  with  the  buildings  used  thereon, 
owned  and  occupied  by  any  resident  of  the  State,  and  not  ex* 
ceeding  in  value  $1,000,  shall  be  exempt  in  like  manner  from 
sale  for  the  collection  of  any  debt  under  final  process. 

On  the  22d  of  August,  1868,  the  legislature  passed  an  act 
which  prescribed  the  mode  of  laying  off  the  homestead,  and 
setting  off  the  personal  property  so  exempted  by  the  Constitu- 
tion. On  the  7th  of  April,  1869,  another  act  was  passed,  which 
repealed  the  prior  act,  and  prescribed  a  different  mode  of  doing 
what  the  prior  act  provided  for.  This  latter  act  has  not  been 
repealed  or  modified. 

Three  seveml  judgments  were  recovered  against  the  defend- 
ant in  error :  one  on  the  15th  of  December,  1868,  upon  a  bond 
dated  the  25th  of  September,  1865;  another  on  the  10th  of 
October,  1868,  upon  a  bond  dated  Feb.  27,  18t)6 ;  and  the  third 
on  the  7th  of  January,  1868,  for  a  debt  due  prior  to  that  time. 
Two  of  these  judgments  were  docketed,  and  became  liens  upon 
the  premises  in  controversy  on  the  16th  of  December,  1868. 
The  other  one  was  docketed,  and  became  such  lien  on  the  18th 
of  January,  1869.  When  the  debts  were  contracted  for  wliich 
the  judgments  were  rendered,  the  exemption  laws  in  force  were 
the  acts  of  Jan.  1, 1854,  and  of  Feb.  16,  1859.    The  first-named 
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act  exempted  certain  enumerated  articles  of  inconsiderable 
Taluc,  and  '*  such  other  property  as  the  freeholders  appointed 
for  that  purpose  miglit  deem  necessary  for  the  comfort  and 
support  of  the  debtor's  family,  not  exceeding  in  value  $50, 
at  cash  valuation."  By  the  act  of  1859,  the  exemption  waa 
extended  to  fifty  acres  of  land  in  the  county,  or  two  acres  in  a 
town,  of  not  greater  value  than  i500. 

On  the  22d  of  January,  1869,  the  premises  in  controversy 
were  duly  set  off  to  the  defendant  in  error,  as  a  homestead. 
He  had  no  other  i*eal  estate,  and  the  premises  did  not  exceed 
$1,000  in  value.  On  the  6th  of  March,  18G9,  the  sheriff,  under 
executions  issued  on  the  judgments,  sold  the  premises  to  the 
plaintiff  in  error,  and  thereafter  executed  to  him  a  deed  in  due 
form.     The  regularity  of  the  sale  is  not  contested. 

The  act  of  Aug.  22,  1868,  was  then  in  force.  The  acts  of 
1854  and  1859  had  been  repealed.  Wilson  v.  Sparks^  72  N.  C. 
208.  No  point  is  made  upon  these  acts  by  the  counsel  upon 
either  side.  We  shall,  therefore,  pass  them  by  without  further 
i-emark. 

The  plaintiff  in  error  brought  this  action  in  the  Superior 
Court  of  Granville  County,  to  recover  possession  of  the  premises 
so  sold  and  conveyed  to  him.  That  court  adjudged  that  the 
exemption  created  by  the  Constitution  and  the  act  of  1868 
protected  the  property  from  liability  under  the  judgments,  and 
that  the  sale  and  conveyance  by  the  sheriff  were,  therefore, 
void.  Judgment  was  given  accordingly.  The  Supreme  Court 
of  the  State  aflBrmed  the  judgment.  The  plaintiff  in  error 
thereupon  brought  the  case  here  for  review.  The  only  Federal 
question  presented  by  the  record  is,  whether  the  exemption  was 
valid  as  regards  contracts  made  before  the  adoption  of  the  Con* 
stitution  of  1868. 

The  counsel  for  the  plaintiff  in  error  insists  upon  the  nega- 
tive of  this  proposition.  The  counsel  upon  the  other  side, 
fitinkly  conceding  several  minor  points,  maintains  the  affirma- 
tive view.     Our  remarks  will  be  confined  to  this  subject. 

The  Constitution  of  the  United  States  declares  that  "  no 
State  shall  pass  any  •  •  .  law  impairing  the  obligation  of 
contracts." 

A  contract  is  the  agi*eement  of  minds,  upon  a  sufficient  con- 
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sideratiou,  that  something  specified  shall  be  done,  or  shall  not 
be  done. 

The  lexical  definition  of  "impair"  is  "to  make  worse;  to 
diminish  in  quantity,  value,  excellence,  or  strength ;  to  lessen  in 
power;  to  weaken;  to  enfeeble;  to  deteriorate."  Webster's 
Diet. 

"  Obligation  "  is  defined  to  be  "  the  act  of  obliging  or  bind- 
ing; that  which  obligates;  the  binding  power  of  a  vow,  promise, 
oath,  or  contmct,"  &c.    Id. 

"  The  word  is  derived  from  the  Latin  word  obligation  tying 
up ;  and  that  fi'om  the  verb  obligo^  to  bind  or  tie  up ;  to  en- 
gage by  the  ties  of  a  promise  or  oath,  or  fomi  of  law;  and 
obligo  is  compounded  of  the  verb  ligo^  to  tie  or  bind  fast, 
and  the  preposition  06,  which  is  prefixed  to  increase  its  mean- 
ing." Blair  v.  WUliams  and  Lapdey  v.  Bras?iears^  4  Litt. 
(Ky.)65. 

The  obligation  of  a  contract  includes  every  thing  within  its 
obligatory  scope.  Among  these  elements  nothing  is  more  im- 
portant than  the  means  of  enforcement.  This  is  the  breath  of 
its  vital  existence.  Without  it,  the  contract,  as  such,  in  the 
view  of  the  law,  ceases  to  be,  and  falls  into  the  class  of  those 
"  imperfect  obligations,"  as  they  are  termed,  which  depend  for 
their  fulfilment  upon  the  will  and  conscience  of  those  upon 
whom  they  rest.  The  ideas  of  right  and  remedy  are  insepa- 
rable. "  Want  of  right  and  want  of  remedy  are  the  same 
thing."     1  Bac.  Abr.,  tit.  Actions  in  General,  letter  B. 

In  Von  Hoffman  v.  Citg  of  Quincy  (4  Wall.  535),  it  was  said: 
"  A  statute  of  frauds  embracing  pre-existing  parol  contracts  not 
before  required  to  be  in  writing  would  affect  its  validity.  A 
statute  declaring  that  the  word  '  ton '  should,  in  prior  as  well 
as  subsequent  contracts,  be  held  to  mean  half  or  double  the 
weight  before  prescribed,  would  aflfect  its  construction.  A 
statute  providing  that  a  previous  contract  of  indebtment  may 
be  extinguished  by  a  process  of  bankruptcy  would  involve  its 
discharge ;  and  a  statute  forbidding  the  sale  of  any  of  the  debt- 
or's property  under  a  judgment  upon  such  a  contract  would 
relate  to  the  remedy," 

It  cannot  be  doubted,  either  upon  principle  or  authority,  that 
each  of  such  laws  would  violate  tlie  obligation  of  the  contract, 
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and  the  last  not  less  than  the  first.  These  propositions  seem  to 
us  too  clear  to  require  discussion.  It  is  also  the  settled  docti*in6 
of  this  court,  that  the  laws  which  subsist  at  the  time  and  place 
of  making  a  contract  enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to  or  incoi-porated  in  its  terms.  This 
rule  embraces  alike  those  which  aflfect  its  validity,  construction, 
discharge,  and  enforcement.  Van  Hoffman  v.  City  of  Quincy^ 
mpra;  McCracken  v.  Haywardy  2  How.  508. 

In  Green  v.  Biddle  (8  Wheat.  1),  this  court  said,  touching  the 
point  here  under  consideration :  "  It  is  no  answer,  that  the  act? 
of  Kentucky  now  in  question  are  regulations  of  the  remedy,  and 
not  of  the  right  to  the  lands.  If  these  acts  so  change  the  nature 
and  extent  of  existing  remedies  as  materially  to  impair  the 
rights  and  interests  of  the  owner,  they  are  just  as  much  a 
violation  of  the  compact  as  if  they  overturned  his  rights  and 
interests." 

^^  One  of  the  tests  that  a  contmct  has  been  impaired  is,  that  its 
value  has  by  legislation  been  diminished.  It  is  not  by  the  Con- 
stitution to  be  impaired  at  all.  This  is  not  a  question  of  degree 
or  manner  or  cause,  but  of  encroaching  in  any  respect  on  its 
obligation,  —  dispensing  with  any  part  of  its  force."  Planters^ 
Bank  v.  Sharp  et  al.y  6  How.  301. 

It  is  to  be  understood  that  the  encroachment  thus  denounced 
must  be  material.  If  it  be  not  material,  it  will  be  regarded  as 
of  no  account. 

These  rules  are  axioms  in  the  jurisprudence  of  this  court. 
We  think  they  rest  upon  a  solid  foundation.  Do  they  not  cover 
this  case  ;  and  are  they  not  decisive  of  the  question  before  us  ? 

We  will,  however,  further  examine  the  subject. 

It  is  the  established  law  of  North  Carolina  that  stay  laws 
are  void,  because  they  are  in  conflict  with  the  national  Consti- 
tution. Jacobs  V.  Smallwoody  63  N.  C.  112 ;  Jones  v.  Crittenr 
den^  1  Law  Repos.  (N.  C.)  386 ;  Barnes  v.  Barnes  et  al.^ 
8  Jones  (N.  C),  L.  366.  This  ruling  is  clearly  correct.  Such 
laws  change  a  term  of  the  contract  by  postponing  tlie  time  of 
payment.  This  impaii*s  its  obligation,  by  making  it  less  valua- 
ble to  the  creditor.  But  it  does  this  solely  by  operating  on  the 
remedy.  The  contract  is  not  otherwise  touched  by  the  offend- 
ing law.     Let  us  suppose  a  case.     A  party  recovers  two  judg- 
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ments, — one  against  A.,  the  other  against  B.,  —  each  for  th« 
ram  of  91,600,  upon  a  promissory  note.  Each  debtor  has  prop* 
erty  worth  the  amoont  of  the  judgment,  and  no  more.  The 
legislature  thereafter  passes  a  law  declaring  that  all  past  and 
future  judgments  shall  be  collected  ^^in  four  equal  annual 
ixistalments.''  At  the  same  time,  another  law  is  passed,  which 
exempts  from  execution  the  debtor's  property  to  the  amount  of 
81,600.  Tlie  court  holds  the  former  law  void  and  the  latter 
talid.  Is  not  such  a  result  a  l^al  solecism?  Can  the  two  judg- 
ments be  reconciled?  One  law  postpones  the  remedy,  the  other 
destroys  it;  except  in  the  contingency  that  the  debtor  shall 
acquire  more  property,  —  a  thing  that  may  not  occur,  and  that 
cannot  occur  if  he  die  before  the  acquisition  is  made.  Both 
laws  involve  the  same  principle  and  rest  on  the  same  basis. 
They  must  stand  or  fall  together.  The  concession  that  the 
former  is  invalid  cuts  away  the  foundation  from  under  the 
latter.  If  a  State  may  stay  the  remedy  for  one  fixed  period, 
however  short,  it  may  for  another,  however  long.  And  if  it 
may  exempt  property  to  the  amount  here  in  question,  it  may 
do  so  to  any  amount.  This,  as  regards  the  mode  of  impair- 
ment we  are  considering,  would  annul  the  inhibition  of  the 
Constitution,  and  set  at  naught  the  salutary  restriction  it  was 
intended  to  im]^K>se. 

The  power  to  tax  involves  the  power  to  destroy.  McOuIloeh 
V.  Maryland^  4  Wheat.  416.  The  power  to  modify  at  discre- 
tion the  remedial  part  of  a  contract  is  the  same  thing. 

But  it  is  said  that  imprisonment  for  debt  may  be  abolished 
in  all  cases,  and  that  the  time  prescribed  by  a  statute  of  limita- 
tions may  be  abridged. 

Imprisonment  for  debt  is  a  relic  of  ancient  barbarism.  Coop- 
er's Justinian,  658 ;  12  Tables,  Tab.  3.  It  has  descended  with 
the  stream  of  time.  It  is  a  punishment  rather  than  a  remedy. 
It  is  right  for  fraud,  but  wrong  for  misfortune.  It  breaks  the 
spirit  of  the  honest  debtor,  detroys  his  credit,  which  is  a  form 
of  capital,  and  dooms  him,  while  it  lasts,  to  helpless  idleness. 
Where  there  is  no  fraud,  it  is  the  opposite  of  a  remedy.  Every 
right-minded  man  must  rejoice  when  such  a  blot  is  removed 
from  the  statute-book. 

But  upon  the  power  of  a  State,  even  in  this  class  of  cases, 
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see  the  strong  dissenting  opinion  of  Mr.  Justice  Washington,  xq 
Mason  v.  Haile,  12  Wheat.  870. 

Statutes  of  limitation  are  statutes  of  repose.  They  are  neces 
sary  to  the  welfare  of  society.  The  lapse  of  time  constantly 
carries  with  it  the  means  of  proof.  The  public  as  well  as  indi- 
viduals ai*e  interested  in  the  principle  upon  which  they  proceed. 
They  do  not  impair  the  remedy,  but  only  require  its  appli 
cation  within  the  time  specified.  If  the  period  limited  be 
unreasonably  short,  and  designed  to  defeat  the  remedy  upon 
pre-existing  contracts,  which  was  part  of  their  obligation,  we 
should  pronounce  the  statute  Toid.  Otherwise,  we  should  ab- 
dicate the  performance  of  one  of  our  most  important  duties. 
The  obligation  of  a  contract  cannot  be  substantially  impaired 
in  any  way  by  a  State  law.  This  restriction  is  beneficial  to 
those  whom  it  restrains,  as  well  as  to  others.  No  community 
can  have  any  higher  public  interest  than  in  the  faithful  per- 
formance of  contracts  and  the  honest  administration  of  justice. 
The  inhibition  of  the  Constitution  is  wholly  prospective.  The 
States  may  legislate  as  to  contracts  thereafter  made,  as  they 
may  see  fit.  It  is  only  those  in  existence  when  the  hostile  law 
is  passed  that  are  protected  from  its  effect. 

In  Branson  v,  Kimie  (1  How.  311),  the  subject  of  exemptions 
was  touched  upon,  but  not  discussed.  There  a  mortgage  had 
been  executed  in  Illinois.  Subsequently,  the  legislature  passed 
8C  law  giving  the  mortgagor  a  year  to  redeem  after  sale  under  a 
decree,  and  requiring  the  land  to  be  appraised,  and  not  to  be 
sold  for  less  than  two-thirds  of  the  appraised  value.  The  law 
was  held  to  be  void  in  both  particulars  as  to  pre-existing  con- 
tracts. What  is  said  as  to  exemptions  is  entirely  obiter ;  but, 
coming  from  so  high  a  source,  it  is  entitled  to  the  most  respect- 
ful consideration.  The  court,  speaking  through  Mr.  Chief  Jus- 
tice Taney,  said :  A  State  "may,  if  it  thinks  proper,  direct  that 
the  necessary  implements  of  agriculture,  or  the  tools  of  the 
mechanic,  or  articles  of  necessity  in  household  furniture,  shall, 
like  wearing-apparel,  not  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been  considered  in 
every  civilized  community  as  properly  belonging  to  the  remedy 
to  be  execuled  or  not  by  every  sovereignty,  according  to  its 
o\i  n  views  of  policy  and  humigiity.'"     He  quotes  with  approba  • 
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tion  the  passage  which  we  have  quoted  from  Chreen  t.  BiddU. 
To  guard  against  possible  misconstruction,  he  is  careful  to  say 
further:  "Whatever  belongs  merely  to  the  remedy  may  be 
altered  according  to  the  will  of  the  State,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract.  But,  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy,  or  directly  on  the  contract  itself.  In 
either  case,  it  is  prohibited  by  the  Constitution." 

The  learned  Chief  Justice  seems  to  have  had  in  his  mind  the 
maxim  "  de  minimis"  &c.  Upon  no  other  ground  can  any  ex- 
emption be  justified.  *^  Policy  and  humanity  "  are  dangerous 
guides  in  the  discussion  of  a  legal  proposition.  He  who  follows 
them  far  is  apt  to  bring  back  the  means  of  error  and  delusion. 
The  prohibition  contains  no  qualification,  and  we  have  no 
judicial  authority  to  interpolate  any.  Our  duty  is  simply  to 
execute  it. 

Where  the  facts  are  undisputed,  it  is  always  the  duty  of  the 
court  to  pronounce  the  legal  result.  Merchants*  Bank  v.  State 
Bank^  10  Wall.  604.  Here  there  is  no  question  of  legislative 
discretion  involved.  With  the  constitutional  prohibition,  even 
as  expounded  by  the  late  Chief  Justice,  before  us  on  one 
hand,  and  on  the  other  the  State  Constitution  of  1868,  and  the 
laws  passed  to  carry  out  its  provisions,  we  cannot  hesitate  to 
hold  that  both  the  latter  do  seriously  impair  the  obligation  of 
the  several  contracts  here  in  question.  We  say,  as  was  said  iii 
Gunn  V.  Barry  (15  Wall.  622),  that  no  one  can  cast  his  eyes 
upon  the  new  exemptions  thus  created  without  being  at  once 
struck  with  their  excessive  character,  and  hence  their  fatal 
magnitude.  The  claim  for  the  retrospective  efficacy  of  the 
Constitution  or  the  laws  cannot  be  supported.  Their  validity 
as  to  contracts  subsequently  made  admits  of  no  doubt.  Branson 
V.  Kinzie^  supra. 

The  history  of  the  national  Constitution  throws  a  strong 
liglit  upon  this  subject.  Between  the  close  of  the  war  of  the 
revolution  and  the  adoption  of  that  instrument,  unprecedented 
pecuniary  distress  existed  throughout  the  country. 

"The  discontents  and  uneasiness,  arising  in  a  great  measure 
from  the  embarrassment  in  which  a  great  number  of  individuals 
were  involved,  continued  to  become  more  extensive*    At  length, 
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two  great  parties  were  formed  in  every  State,  which  were  dis- 
tinctly marked,  and  which  pursued  distinct  objects  with  sys- 
tematic armngement."  5  Marshall's  Life  of  Washington,  85. 
One  party  sought  to  maintain  the  inviolability  of  contracts^ 
the  other  to  impair  or  destroy  them.  '*The  emission  of  papei 
money,  the  delay  of  legal  proceedings,  and  the  suspension  of 
the  collection  of  taxes,  were  the  fruits  of  the  rule  of  the  latter, 
wherever  they  were  completely  dominant."     Id.  86. 

"  The  system  called  justice  was,  in  some  of  the  States,  in 
iquity  reduced  to  elementary  principles."  ,  .  .  "In  some  of 
the  States,  creditors  were  treated  as  outlaws.  Bankrupts  were 
armed  with  legal  authority  to  be  persecutors,  and,  by  the  shock 
of  all  confidence,  society  was  shaken  to  its  foundations."  Fisher 
Ames's  Works  (ed.  of  1809),  120. 

"  Evidences  of  acknowledged  claims  cm  the  public  would  not 
command  in  the  market  more  than  one-fifth  of  their  nominal 
value.  The  bonds  of  solvent  men,  payable  at  no  very  distant 
day,  could  not  be  negotiated  but  at  a  discount  of  thirty,  forty,  or 
fifty  per  cent  per  annum.  Landed  property  would  rarely  com- 
mand any  price ;  and  sales  of  the  most  common  articles  for  ready 
money  could  only  be  made  at  enormous  and  ruinous  depreciation. 

"State  legislatures,  in  too  many  instances,  yielded  to  the 
necessities  of  their  constituents,  and  passed  laws  by  which 
creditors  were  compelled  to  wait  for  the  payment  of  their  just 
demands,  on  the  tender  of  security,  or  to  take  property  at  a 
valuation,  or  paper  money  falsely  purporting  to  be  the  repre- 
sentative of  specie."     8  Ramsey's  Hist.  U.  S.  77. 

"  The  effects  of  these  laws  interfering  between  debtors  and 
creditors  were  extensive.  They  destroyed  public  credit  and 
confiden^^e  between  man  and  man,  injured  the  morals  of  the 
people,  and  in  many  instances  insured  and  aggravated  the  ruin 
of  tlie  unfortunate  debtors  for  whose  temporary  relief  they  were 
brought  forward."    2  Ramsey's  Hist.  South  Carolina,  429. 

Besides  the  large  issues  of  continental  money,  nearly  all  the 
States  issued  their  own  bills  of  credit.  In  many  instances  the 
amount  was  very  large.  Phillips's  Historical  Sketches  of  Amer- 
ican Paper  Currency,  2d  Series,  29.  The  depreciation  of  both 
became  enormous.  Only  one  per  cent  of  the  "continental 
money  "  was  assumed  by  the  new  government.     Nothing  more 
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was  ever  paid  upon  it.  Id.  194.  Act  of  Aug.  4, 1790,  sect.  4 
(1  Stat.  140).  It  is  needless  to  trace  the  history  of  the  eniissions 
by  the  States. 

The  treaty  of  peace  with  Great  Britain  declared  that  "  the 
ci*editors  on  either  side  shall  meet  with  no  lawful  impediment 
to  the  recovery  of  the  full  amount  in  sterling  money  of  aU 
bona  fide  debts  heretofore  contracted."  The  British  minister 
complained  earnestly  to  the  American  Secretary  of  State  of 
violations  of  this  guaranty.  Twenty-two  instances  of  laws  in 
conflict  with  it  in  different  States  were  specifically  named. 
1  Amer.  State  Papers,  pp.  195,  196,  199,  and  237.  In  South 
Carolina,  "  laws  were  passed  in  which  property  of  every  kind 
was  made  a  legal  tender  in  payment  of  debts,  although  payable 
according  to  contract  in  gold  and  silver.  Other  laws  installed 
the  debt,  so  that  of  sums  already  due  only  a  third,  and  after- 
wards only  a  fifth,  was  securable  in  law."  2  Ramsey's  Hist. 
S.  C.  429.  Many  other  States  passed  laws  of  a  similar  charac- 
ter. The  obligation  of  the  contract  was  as  often  invaded  after 
judgment  as  before.  The  attacks  were  quite  as  common  and 
effective  in  one  way  as  in  the  other.  To  meet  these  evils  in 
their  various  phases,  the  national  Constitution  declared  that 
*^  no  State  should  emit  bills  of  credit,  make  any  thing  but  gold 
and  silver  coin  a  legal  tender  in  payment  of  debts,  or  pass  nny 
law  .  .  .  impairing  the  obligation  of  contracts."  All  these 
provisions  grew  out  of  previous  abuses.  2  Curtis's  Hist,  of  the 
Const.  306.  See  also  the  Federalist,  Nos.  7  and  44.  In  the 
number  last  mentioned,  Mr.  Madison  said  that  such  laws  were 
not  only  forbidden  by  the  Constitution,  but  were  "contrary  to 
the  first  principles  of  the  social  compact,  and  to  every  principle 
of  sound  legislation." 

The  treatment  of  the  malady  was  severe,  but  the  cure  was 
complete. 

"No  sooner  did  the  new  government  begin  its  auspicious 
course  than  order  seemed  to  arise  out  of  confusion.  Commerce 
and  industry  awoke,  and  were  cheerful  at  their  labors,  for  credit 
and  confidence  awoke  with  them.  Everywhere  was  the  appear- 
ance of  prosperity,  and  the  only  fear  was  that  its  progress  was 
too  rapid  to  consist  with  the  purity  and  simplicity  of  ancient 
manners."     Fisher  Ames's  Works  (ed.  of  1809),  128. 


Oct.  1877.]  Edwards  v.  Kearzbt.  607 

^^  Pablic  credit  was  reanimated.  The  owners  of  property  and 
holders  of  money  freely  parted  with  both,  well  knowing  that 
no  future  law  could  impair  the  obligation  of  the  contract.'* 
2  Ramsey's  History  of  South  Carolina,  433. 

Mr.  Chief  Justice  Taney,  in  Branson  v.  KimU  (^9upra\ 
speaking  of  the  protection  of  the  remedy,  said :  '*  It  is  this  pro- 
tection which  the  clause  of  the  Constitution  now  in  question 
mainly  intended  to  secure." 

The  point  decided  in  Dartmouth  College  v.  Woodward  (i 
Wheat.  518)  had  not,  it  is  believed,  when  the  Constitution 
was  adopted,  occurred  to  any  one.  There  is  no  trace  of  it  in 
the  Federalist,  nor  in  any  other  contempoi*aneous  publication. 
It  was  first  made  and  judicially  decided  under  the  Constitution 
in  that  case.  Its  novelty  was  admitted  by  Mr.  Chief  Justice 
Marshall,  but  it  was  met  and  conclusively  answered  in  his 
opinion. 

We  think  the  views  we  have  expressed  carry  out  the  intent 
of  contracts  and  the  intent  of  the  Constitution.  The  obligation 
of  the  former  is  placed  under  the  safeguard  of  the  latter.  No 
State  can  invade  it ;  and  Congress  is  incompetent  to  authorize 
such  invasion.  Its  position  is  impregnable,  and  will  be  so 
while  the  organic  law  of  the  nation  remains  as  it  is.  The 
trust  touching  the  subject  with  which  this  court  is  charged 
is  one  of  magnitude  and  delicacy.  We  must  always  be  careful 
to  see  that  there  is  neither  nonfeasance  nor  misfeasance  on  our 
part. 

The  importance  of  the  point  involved  in  this  controversy 
mduces  us  to  restate  succinctly  the  conclusions  at  which  we 
have  arrived,  and  which  will  be  the  ground  of  our  judgment. 

The  remedy  subsisting  in  a  Stiite  when  and  where  a  con- 
tract is  made  and  is  to  be  performed  is  a  part  of  its  obliga- 
tion, and  any  subsequent  law  of  the  State  which  so  affects 
tlmt  remedy  as  substantially  to  impair  and  lessen  the  value  of 
the  contract  is  forbidden  by  the  Constitution,  and  is,  therefore^ 
void. 

The  judgment  of  the  Supreme  Court  of  North  Carolina  will 
be  reversed,  and  the  cause  will  be  remanded  with  directions  to 
proceed  in  conformity  to  this  opinion  ;  and  it  iff 

So  order^. 
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Mr.  Jxtsticb  Clifford  and  Mr.  Justice  Hunt  concurred 
in  the  judgment.    Mr.  Justice  Harlan  dissented. 

Mr.  Justice  Clifford.  I  concur  in  the  judgment  in  this 
case,  upon  the  ground  that  the  State  law,  passed  subsequent  to 
the  time  when  the  debt  in  question  was  contracted,  so  changed 
the  nature  and  extent  of  the  remedy  for  enforcing  the  payment 
of  the  same  as  it  existed  at  the  time  as  materially  to  impair  the 
rights  and  interests  which  the  complaining  party  acquired  by 
virtue  of  the  contract  merged  in  the  judgment. 

Where  an  appropriate  remedy  exists  for  the  enforcement  of 
the  contract  at  the  time  it  was  made,  the  State  legislature 
cannot  deprive  the  party  of  such  a  remedy,  nor  can  the  legisla- 
ture append  to  the  right  such  restrictions  or  conditions  as  to 
render  its  exercise  ineffectual  or  unavailing.  State  legislatures 
may  change  existing  remedies,  and  substitute  others  in  their 
place ;  and,  if  the  new  remedy  is  not  unreasonable,  and  will 
enable  the  party  to  enforce  his  rights  without  new  and  burden- 
some restrictions,  the  party  is  bound  to  pursue  the  new  remedy, 
the  rule  being,  that  a  State  legislature  may  regulate  at  pleasure 
the  modes  of  proceeding  in  relation  to  past  contracts  as  well  as 
those  made  subsequent  to  the  new  regulation. 

Examples  where  the  principle  is  universally  accepted  may 
be  given  to  confirm  the  proposition.  Statutes  for  the  abolition 
of  imprisonment  for  debt  are  of  that  character,  and  so  are 
statutes  requiring  instruments  to  be  recorded,  and  statutes  of 
limitation. 

All  admit  that  imprisonment  for  debt  may  be  abolished  in 
respect  to  past  contracts  as  well  as  future ;  and  it  is  equally 
well  settled  that  the  time  within  which  a  claim  or  entry  shall 
be  barred  may  be  shortened,  without  just  complaint  from  any 
quarter.  Statutes  of  the  kind  have  often  been  passed ;  and  it 
has  never  been  held  that  such  an  alteration  in  such  a  statute 
impaired  the  obligation  of  a  prior  contract,  unless  the  period 
allowed  in  the  new  law  was  so  short  and  unreasonable  as  to 
amount  to  a  substantial  denial  of  the  remedy  to  enforce  the 
right.  Angell,  Lim.  (6th  ed.),  sect.  22 ;  Jackson  v.  Lamphir^^ 
8  Pet.  280. 

Beyond  all  doubt,  a  State  legislature  may  regulate  all  such 
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proceedings  in  its  courts  at  pleasure,  subject  only  to  the  condi- 
tion that  the  new  regulation  shall  not  in  any  material  respect 
impair  the  just  rights  of  any  party  to  a  pre-existing  contract. 
Authorities  to  that  effect  are  numerous  and  decisive;  and  it  is 
equally  cleg.r  that  a  State  legislature  may,  if  it  thinks  proper, 
direct  tliat  the  necessary  implements  of  agriculture,  or  the  tools 
of  the  mechanic,  or  certain  articles  of  universal  necessity  in 
household  furniture,  shall,  like  wearing-apparel,  not  be  liable  to 
attachment  and  execution  for  simple-contract  debts.  Regular 
tions  of  the  description  mentioned  have  always  been  considered 
in  every  civilized  community  as  properly  belonging  to  the 
remedy  to  be  exercised  or  not  by  every  sovereignty,  according 
to  its  own  views  of  policy  and  humanity. 

Creditors  as  well  as  debtors  know  that  the  power  to  adopt 
such  regulations  reside  in  every  State,  to  enable  it  to  secure  its 
citizens  from  unjust,  merciless,  and  oppressive  litigation,  and 
protect  those  without  other  means  in  their  pursuits  of  labor, 
which  are  necessary  to  the  well-being  and  the  very  existence 
of  every  community. 

Examples  of  the  kind  were  well  known  and  universally 
approved  both  before  and  since  the  Constitution  was  adopted, 
and  they  are  now  to  be  found  in  the  statutes  of  every  State 
and  Territory  within  the  boundaries  of  the  United  States;  and 
it  would  be  monstrous  to  hold  that  every  time  some  small  addi- 
tion was  made  to  such  exemptions  that  the  statute  making  it 
impairs  the  obligation  of  every  existing  contract  within  the 
jurisdiction  of  the  State  passing  the  law. 

Mere  remedy,  it  is  agreed,  may  be  altered,  at  the  will  of  the 
State  legislature,  if  the  alteration  is  not  of  a  character  to 
impair  the  obligation  of  the  contract ;  and  it  is  properly  con- 
ceded that  the  alteration,  though  it  be  of  the  remedy,  if  it 
materially  impairs  the  right  of  the  party  to  enforce  the  con- 
tract, is  equally  within  the  constitutional  inhibition.  Difficulty 
would  doubtless  attend  the  effort  to  draw  a  line  that  would  be 
applicable  in  all  cases  between  legitimate  alteration  of  the 
remedy,  and  provisions  which,  in  the  form  of  remedy,  impair 
the  right ;  nor  is  it  necessary  to  make  the  attempt  in  this  case, 
B8  the  courts  of  all  nations  agree,  and  every  civilized  commu- 
nity  will  concede,  that  laws  exempting  necessary   weaiing- 
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apparel,  the  implements  of  agriculture  owned  by  the  tiller  of 
the  soil,  the  tools  of  the  mechanic,  and  certain  articles  or  uten- 
sils of  a  household  character,  universally  recognized  as  articles 
or  utensils  of  necessity,  are  as  much  within  the  comj^tency  of  a 
State  legislature  as  laws  regulating  the  limitation  o^  actions,  or 
laws  abolishing  imprisonment  for  debt.  Branson  v.  Kimie^ 
\  How.  811. 

Expressions  are  contained  in  the  opinion  of  the  court  which 
may  be  construed  as  forbidding  all  such  humane  legislation, 
and  it  is  to  exclude  the  conclusion  that  any  such  views  have 
my  concurrence  that  I  have  found  it  necessary  to  state  the  rea- 
sons which  induced  me  to  reverse  the  judgment  of  the  State 
court. 

Mb.  Justice  Hunt.  I  concur  in  the  judgment  in  this  case, 
for  the  reasons  following :  — 

By  the  Constitution  of  North  Carolina  of  1868,  the  personal 
property  of  any  resident  of  the  State,  to  the  value  of  $500,  is 
exempt  from  sale  under  execution;  also,  a  homestead,  the 
dwelling  and  buildings  thereon,  not  exceeding  in  value  $1,000. 

The  debts  in  question  were  incurred  before  the  exemptions 
took  effect.  The  court  now  holds  that  the  exemptions  are 
invalid.  In  this  I  concur,  not  for  the  reason  that  any  and 
every  exemption  made  after  entering  into  a  contract  is  invalid, 
but  that  the  amount  here  exempted  is  so  large,  as  seriously  to 
impair  the  creditor's  remedy  for  the  collection  of  his  debt. 

I  think  that  the  law  was  correctly  announced  by  Mr.  Chief 
Justice  Taney  in  Bromon  v.  Kimie  (1  How,  811),  when  he 
daid :  A  State  ^^  may,  if  it  thinks  proper,  direct  that  the  neces- 
sary implements  of  agriculture,  or  the  tools  of  a  mechanic,  or 
articles  of  necessity  in  household  furniture,  shall,  like  wearing- 
apparel,  be  not  liable  to  execution  on  judgments." 

The  principle  was  laid  down  with  the  like  accuracy  by  Judgn 
Denio,  in  Morse  v.  Q-oold  (11 N.  Y.  281),  where  he  says:  ** There 
is  no  universal  principle  of  law  that  every  part  of  the  property 
of  a  debtor  is  liable  to  be  seized  for  tlie  payment  of  a  judgment 
against  him.  .  .  .  The  question  is,  whether  the  law  which  pre- 
vailed when  the  contract  was  made  has  been  so  far  changed 
tbat  there  does  not  remain  a  substantial  and  reasonable  mode 
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of  enforcing  it  in  the  ordinary  and  regular  course  of  justice. 
Taking  the  mass  of  contracts  and  the  situation  and  circum- 
«itances  of  debtors  as  they  are  ordinarily  found  to  exist,  no  one 
could  probably  say  that  exempting  the  team  and  household 
furniture  of  a  householder  to  the  amount  of  $150  from  levy  or 
execution  would  directly  affect  the  efficiency  of  remedies  for 
the  collection  of  debts."  Mr.  Justice  Woodbury  lays  down  the 
same  rule  in  Planters'  Bank  v.  Sharp  et  al,^  6  How.  301, 

In  my  judgment,  the  exemption  provided  for  by  the  North 
Carolina  Constitution  is  so  large,  that,  in  regard  to  the  mass  of 
contracts  and  the  situation  and  circumstances  of  debtors  as 
they  are  ordinarily  found  to  exist,  it  would  seriously  affect  the 
efficiency  of  remedies  for  the  collection  of  debts,  and  that  it 
must,  therefore,  be  held  to  be  void. 


Haywabd  v.  National  Bank. 

a.  borrowed  of  a  bank  money  on  caU,  and  deposited  with  it  as  collateral 
rity  certain  mining  stocks,  witli  written  authority  to  sell  tliem  at  its  discretion. 
The  loan  remaining  unpaid,  tlie  l>ank  notified  him  that,  unless  he  paid  it,  the 
stocks  would  be  sold.  He  failed,  after  repeated  demands,  to  pay  it,  and  they 
were  sold,  for  more  than  thehr  market  value,  to  three  directors  of  the  bank, 
and  the  proceeds  applied  to  the  payment  of  the  loan.  A.,  who  was  advised 
of  the  sale,  and  that  enough  had  been  renlized  to  pay  his  indebtedness,  made 
no  objection.  The  stocks  were  transferred  to  the  purchasers.  Nearly  four 
years  after  the  sale,  the  stocks  having  in  the  mean  time  greatly  increased  in 
value,  A.  notified  the  bank  of  his  desire  and  purpose  to  redeem  them,  and  sub- 
sequently filed  his  bill  against  it  asserting  his  right  so  to  redeem,  and  praying 
for  general  relief.    /7e/</,  that  he  is  entitled  to  no  relief. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

In  the  year  1863,  Hayward,  "for  the  purpose  of  opening  a 
credit  with  the  Eliot  Bank/'  deposited  certain  securities  with 
it,  giving  it  power  to  transfer  the  same,  as  well  as  any  bullion, 
coin,  or  other  securities  which  he  might  thereafter  deposit,  and 
expressly  waiving  "  all  and  every  objection  to  the  manner  in 
which  said  securities  may  be  sold,  whether  at  public  or  private 
sale,  or  at  the  board  of  brokers,  without  any  demand  or  notice 
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whatever."  Subsequently,  the  bank  was  convei-ted  into  a 
national  banking  association,  under  the  name  of  the  Eliot 
National  Bank ;  and,  in  the  latter  capacity,  loaned,  in  October, 
1866,  to  Hayward,  first  *6,600,  and  then  $20,000,  receiving  in 
pledge,  as  security,  four  hundred  and  fifty  shares  of  stock  in  the 
Hecla  Mining  Company,  incorporated  under  the  laws  of  Michi- 
gan, but  having  an  office  in  the  city  of  Boston.  The  loans 
were  merely  temporary,  and  were  entered  upon  the  demand- 
loan  account  of  the  bank.  In  order  that  the  bank  might  have 
full  control  of  the  stock  so  pledged,  Hayward  caused  it  to  be 
transferred  to  R.  B.  Conant,  to  whom,  as  cashier,  certificates, 
absolute  in  form,  were  issued  for  the  whole  four  hundred  and 
fifty  shares.  Hayward  did  not  meet  the  loans  as  he  had  agreed, 
but  made  provision  for  the  interest  up  to  April  1,  1867. 
After  that  date  he  paid  no  interest.  During  that  year,  various 
assessments  were  made  by  the  company  upon  its  stock.  He 
was  notified  of  and  requested  to  meet  them,  but  failed  to  do  so; 
and  the  bank,  in  order  to  save  the  security,  and  for  its  own 
indemnity,  was  compelled  to  pay  them,  amounting  in  the  aggre- 
gate to  *9,972.15. 

On  the  9th  of  November,  1 867,  Hayward  executed  and  deliv- 
ered to  the  bank  the  following  paper :  — 

«  Boston,  Nov.  9,  1867. 
**I  hereby  authorize  the  president  and  directora  of  the  Eliot 
Nalionnl  Bank  to  sell,  at  their  discretion,  four  hundred  and  fifty 
shares  of  stock  of  the  Ilecla  Mining  Company,  held  as  collateral 
security  for  loan ;  proceeds  of  sale  to  be  applied  upon  said  loan. 
"  To  the  President  and  Directora  of  the  Eliot  Bank.** 

"Chas.  L.  Hatwabd." 

This  paper  was  obtained  because  doubts  were  entertained 
whether  the  power  of  attorney  given  in  1 863,  when  the  bank 
was  a  State  institution,  was  sufficient  to  authorize  a  sale  of  the 
stock  by  the  national  bank  to  pay  Hay  ward's  indebtedness  to  it. 

After  the  transfer  in  October,  18u6,  the  stock  was  at  limes 
greatly  depressed  in  value,  ranging  from  815  to  $70  per  share. 
The  latter  was  the  ruling  market  price  in  August,  1868 ;  but 
it  was  insufficient  to  reimburse  the  bank  for  its  loan  and  inter- 
est, and  the  assessments  on  stock  it  had  paid.     The  board  of 
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directors,  on  the  18th  of  the  latter  month,  passed  an  order 
directing  the  president  of  the  bank  to  sell  forthwith  the  Hecla 
mining  stock,  so  held  as  collateral,  unless  Hayward  paid  upon 
his  said  loans  $5,000  during  that  week,  and  a  like  amount  during 
the  following  week.  Hayward  was  notified  of  this  order,  but 
did  not  comply  with  its  terms.  Thereupon  the  president  deter- 
mined to  dispose  of  the  stock,  in  discharge  of  the  bank's  claim. 
Three  of  the  directors,  for  the  purpose,  as  the  bank  officers  say, 
of  preventing  loss  to  the  bank,  in  which  they  were  stockholders, 
but  for  the  further  reason,  doubtless,  that  they  regarded  it  a 
safe  investment,  proposed  to  the  bank  to  take  the  stock  at  $87 
per  share,  which  was  above  the  market  price,  each  director  to 
take  one  hundred  and  fifty  shares,  and  pay  one-third  of  Hay- 
ward's  indebtedness  to  the  bank.  But,  before  they  would  carry 
this  arrangement  into  effect,  they  insisted  that  Hayward  be 
advised  of  their  proposition.  The  sale  was  consummated  on  the 
8th  of  September,  1868 ;  and  on  that  day  each  of  the  directors 
paid,  by  assuming  absolutely,  one-third  of  the  bank's  claim 
against  Hayward,  and  received  in  considei-ation  thereof  a  new 
certificate  for  one  hundred  and  fifty  shares  of  stock. 

Immediately  after  this  sale,  the  bank  sent  to  Hayward  a 
statement  of  his  account,  showing  its  claim  against  him  on 
account  of  his  loans,  interest,  and  assessments  paid,  to  be 
$39,257.16,  and  closing  with  this  credit:  "Sept.  8,  1868,  by 
cash,  $89,267.16." 

In  1871,  the  Hecla  Mining  Company  and  the  Calumet  Min* 
ing  Company,  also  a  Michigan  corporation,  were  consolidated 
under  the  name  of  the  Calumet  and  Hecla  Mining  Company. 
New  stock  was  issued  from  time  to  time ;  and  at  the  commence- 
ment of  this  action,  instead  of  the  four  hundred  and  fifty  shares 
originally  held,  the  three  directors  held  nine  hundred  shares  in 
the  consolidated  company.  After  the  transfer  of  Sept.  8, 1868, 
they  met  all  assessments  upon  the  stock,  and  received  individ- 
ually such  dividends  as  were  declared  thereon. 

Other  facts  are  stated  in  the  opinion  of  the  court. 

This  suit  was  instituted  by  Hayward  against  the  bank,  on 
the  14th  of  March,  1872,  for  the  purpose  of  obtaining  a  decree, 
authorizing  him  to  redeem  the  nine  hundred  shares  of  stock, 
and  requiring  the  bank  to  transfer  them  to  him,  and  to  pay 
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over  •  whatever  might  be  due  him,  upon  taking  an-  account  of 
the  moneys  received  on  the  stock,  and  of  his  indebtedness  to 
the  bank  by  reason  of  said  loans. 

Neither  the  mining  company  nor  the  directors  who  purchased 
the  stock  were  made  defendants. 

The  bill  was  dismissed  on  a  final  hearing,  and  Hayward 
appealed  to  this  court. 

Mr.  JS.  F.  Hbdffes  and  Mr.  Jonathan  F.  Barrett  for  the 
appellant. 

Mr.  A.  A.  Ranney^  contra. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  bill  seems  to  have  been  prepared  upon  the  supposition 
that  the  bank  held  and  owned  the  nine  hundred  shares  of  stock 
in  the  Calumet  and  Hecla  Mining  Company  at  the  commence- 
ment of  this  action.  It  is  evident,  however,  that  the  bank's  con- 
nection  with  the  stock  ceased  Sept.  8,  1868,  when  it  was  sold 
to  three  of  the  bank  directors.  After  that  date,  the  purchasers 
claimed  and  controlled  the  stock  as  their  individual  property, 
paid  all  assessments  laid,  and  received  all  dividends  declared. 
The  evidence  shows  that  the  sale  to  them  was  absolute  and 
unconditional ;  and  the  title  which  then  unquestionably  passed 
to  them  has  ever  since  been  uniformly  recognized  by  the  bank 
and  the  company.  If  the  appellant  is  entitled,  upon  any  ground 
whatever,  to  a  transfer  of  the  stock,  such  relief  can  only  be 
given  in  a  suit  against  the  holders  of  it. 

A  large  portion  of  the  very  elaborate  argument  made  in 
behalf  of  the  appellant  was  in  support  of  the  proposition  that 
the  bank,  having  received  the  stock  in  pledge  to  secure  his 
indebtedness  to  it,  could  not,  consistently  with  settled  principles, 
buy  from  itself,  and  consequently  could  not  sell  to  its  directors. 
If  these  principles  were  at  all  applicable  to  this  case,  it  would 
only  follow  that  the  bank,  by  violating  its  duty,  had  become 
liable  to  him  for  the  value  of  the  stock.  But  such  liability  is  not 
charged,  nor  is  such  relief  asked.  The  specific  relief  sought  is 
a  decree  requiring  the  bank  to  transfer  the  stock  to  him, — a 
thing  now  beyond  its  power  to  do.  It  is  true  that  the  bill  con- 
tains a  general  prayer  for  such  relief  as  may  be  consistent  with 
equity  and  good  conscience;  but  we  incline  to  the  opinion  that 
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its  whole  frame  and  structure  are  inconsistent  with  a  right  in 
this  suit  to  a  decree  for  the  value  of  the  stock,  even  if  the  facts 
justified  any  such  relief.  1  Dan.  Ch.  Pr.  (8d  Am.  ed.)  882; 
Chalmers  et  ux,  v.  Chambers^  6  Har.  &  J.  (Md.)  29;  Hobson  v. 
AIcArthurj  16  Pet.  182 ;  English  v.  FoxalU  2  id.  695 ;  Thomason 
V.  Smithson^  7  Port.  (Ala.)  144 ;  Driver  v.  Fortner^  6  id.  9 ; 
Strange  v.  Watson,  11  Ala.  824. 

But,  waiving  the  consideration  last  mentioned,  we  discover 
nothing  in  the  evidence  which  would  entitle  Hay  ward  to  a  decree 
against  the  hank  in  any  form  of  proceeding.  The  bank  had 
Xhe  unquestionable  right  to  sell  the  stock  in  satisfaction  of  his 
indebtedness.  It  is  equally  clear,  that,  with  his  assent,  the  stock 
could  have  been  taken  by  the  bank  in  discharge  of  such  indebt- 
edness, or  sold  to  any  of  its  directors.  Where  such  assent  is 
clearly  shown,  and  the  sale  to  them  was  unattended  by  circum* 
stances  of  fraud,  unfairness,  or  imposition,  we  perceive  no 
sound  reason  why  it  should  not  be  upheld,  especially  after  an 
unreasonable  and  unexplained  lapse  of  time,  without  objection 
or  complaint  by  him.  Prior  to  the  sale,  he  was  often  requested 
by  the  bank  to  take  up  his  notes,  and  meet  the  assessments 
upon  the  stock.  He  failed  to  do  either,  and  the  bank  was  com- 
pelled to  provide  for  the  assessments.  The  indulgence  extended 
to  him  by  the  bank  was  characterized  by  the  utmost  Jiberality. 
It  was  all  that  he  could  have  expected  or  demanded.  When, 
therefore,  he  was  informed  (as  we  do  not  doubt  he  was)  of  the 
settled  purpose  of  the  bank  to  sell  the  stock,  and  of  the  propo- 
sition of  the  three  directors  to  purchase  it,  it  was  his  duty,  if 
he  disapproved  of  the  latter  arrangement,  to  give  expression,  in 
some  form,  to  that  disapproval.  So  far  from  expressing  disap- 
proval, the  weight  of  the  evidence  is  that  he  gave  his  consent. 
It  is  quite  certain  that  the  directors  made  the  purchase  in  the 
belief  that  he  had  been  advised  of  their  proposition,  and  had 
ottsented  to  its  acceptance  by  the  bank.  The  most  favorable 
construction  for  him  which  can  be  put  upon  the  evidence  is, 
that  he  was  silent  when  notified  of  the  proposition,  and  made 
no  objection  to  its  acceptance.  His  silence,  however,  under  the 
circumstances,  taken  in  connection  with  his  subsequent  conduct, 
should  be  hold  as  conclusive  as  if  he  had  originally  assented,  in 
express  terms,  to  the  sale.    If  it  be  suggested  that,  after  having 


616  Hayward  v.  National  Bank.  [Sup.  Ct 

been  informed  of  the  proposition  of  the  directors,  sufficient  time 
was  not  allowed  him  for  deliberation  before  the  sale  was  made, 
and  if  he  could  have  repudiated  it  for  that  reason,  and  reclaimed 
the  stock,  there  is  still  no  satisfactory  explanation  of  his  course 
after  he  learned  that  a  sale  had  actually  occurred.  He  was 
promptly  advised  of  it,  and  of  the  amount  realized  therefrom. 
He  received,  at  the  same  time,  an  itemized  account,  showing 
the  amount  claimed  by  the  bank  upon  the  original  loans,  as 
well  as  for  interest  and  for  advances  to  meet  assessments.  That 
account,  it  is  true,  contained  no  statement,  in  terms,  of  the  sale, 
nor  did  it  give  the  names  of  the  purchasers.  But  he  admits,  in 
his  cross-examination,  that  he  was  informed  by  the  pei*son  who 
delivered  the  account  that  the  stock  had  been  sold,  and  that  he 
understood  the  credit  of  ♦39,257.16  to  denote  the  sum  realized 
from  such  sale.  There  was  no  other  mode,  as  he  well  knew, 
by  which  he  could  become  entitled  to  so  large  a  credit.  He 
disputed  no  item  in  the  account,  expressed  no  disapproval  of 
what  had  been  done,  ^nd  made  no  complaint  to  the  bank  of 
its  action.  Although  he  was  well  acquainted  with  the  bank 
officers,  and  met  them  frequently  after  the  sale,  often  upon 
tenns  of  familiar  intercourse,  he  made  no  inquiry  on  the  sub- 
ject. He  gave  no  intimation  either  of  dissatisfaction  or  of  any 
purpose  to  repudiate  the  sale  and  look  to  the  hank  for  the  value 
of  the  stock.  He  says  that  he  felt  "  too  castaway  to  speak  to 
anybody ;  .  .  .  couldn't  help  himself,  nor  pay  the  loan  ;  cared 
very  little  about  any  thing."  If,  as  soon  as  he  was  notified  of 
the  sale,  he  had  the  right  to  repudiate  it,  and  compel  the  bank 
to  i*ecover  the  stock,  such  a  course  would  have  profited  him 
nothing,  since  the  three  directors  paid  more  for  the  stock  than 
it  was  then  worth ;  and  the  bank,  under  its  express  authority 
to  sell,  could  have  put  it  at  once  upon  the  market.  It  was  this 
consideration  which  perhaps  induced  him  to  remain  silent  and 
inactive  for  more  than  three  years  and  a  half.  During  all  that 
period  he  neither  paid,  nor  offered  to  pay,  any  interest  to  the 
bank,  although  his  present  suit  rests  upon  the  basis  that  the 
bank  had  an  unsettled  account  with  him,  embracing  a  valid 
subsisting  debt,  upon  which,  he  now  concedes,  it  is  entitled  to 
interest ;  and  he  permitted  the  bank  and  the  purchasing  direo* 
tors  to  act  in  the  belief  that  he  was  content  with  their  action. 
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and  that  the  money  realized  from  the  sale  had  been  pn>perly 
applied  to  the  payment  of  his  indebtedness.  Although  all  the 
time  conversant  with  the  market  value  of  such  stock,  he  made 
no  demand  upon  the  company  for  dividends  declared,  nor  did 
he  protest  against  the  payment  of  them  to  others.  Finally, 
the  extraordinary  advance  in  the  market  price  of  the  stock 
jcansed  him  to  break  the  silence  which  he  had  so  long  and  so 
persistently  maintained,  and,  in  March,  1872,  he  formally  noti- 
fied the  bank  of  his  desire  and  purpose  to  redeem  the  stock, 
although  he  knew,  or  could  have  ascertained  upon  inquiry,  either 
at  the  bank  or  at  the  office  of  the  company  in  Boston,  that  the 
bank  had  not  held  or  controlled  the  stock  in  any  form,  directly 
or  indirectly,  after  the  sale  in  September,  1868. 

The  facts  present  insuperable  obstacles  to  any  decree  in  favor 
of  the  appellant.  If  the  sale  made  by  the  bank  was  originally 
impeachable  by  him,  the  right  to  question  its  validity  was  lost 
by  his  acquiescence.  He  was  in  a  condition,  immediately  after 
the  sale,  to  enforce  such  rights  as  the  law^gave  him,  as  he  was 
fully  apprised  of  their  nature,  and  of  all  the  material  facts  of 
the  case.  He  now  claims  that  the  sale  was  in  derogation  of  his 
rights  and  injurious  to  his  interests;  and  yet  his  conduct  was 
uniformly  inconsistent  with  any  purpose  to  repudiate  the  sale 
or  assert  ownership  of  the  stock.  His  course  was  continuously 
such  as  to  induce  a  reasonable  belief  of  his  fixed  determination 
to  abide  by  the  action  of  the  bank.  He  remained  silent  when 
he  should  have  spoken.  He  will  not  be  heard  now,  when  he 
should  be  silent.  He  must  be  held  to  have  waived  and  aban- 
doned the  right,  if  any  he  had,  to  impeach  the  transaction  of 
Sept.  8,  18(58. 

But  the  appellant  is  equally  concluded  by  the  lapse  of  time 
during  which  that  transaction  has  been  allowed  to  stand,  with- 
out any  effort  upon  his  part  to  impeach  it.  It  must  now  be 
regarded  as  unimpeachable. 

Courts  of  equity  often  treat  a  lapse  of  time,  less  than  that 
prescribed  by  the  Statute  of  Limitations,  as  a  presumptive  bar, 
on  the  ground  ^^of  discoui*aging  stale  claims,  or  gross  laches,  or 
unexplained  acquiescence  in  the  assertion  of  an  adverse  right." 
2  Stoiy,  Eq.  Jur.,  sect.  1520.  In  Smith  v.  Clatf  (Amb.  645), 
Lord  Camden  said :  /'  A  court  of  equity,  which  is  never  actiye 
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in  relief  against  conscience  or  public  convenience,  has  always 
refused  its  aid  to  stale  demands,  when  the  party  has  slept  upon 
his  right,  and  acquiesced  for  a  great  length  of  time.  Nothing  can 
call  forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  When  these  are  wanting,  the  court  is 
passive,  and  does  nothing.  Laches  ai\d  neglect  are  always  dis- 
countenanced." These  doctrines  have  received  the  approval  of 
this  court  in  numerous  cases.  Twin  Lick  Oil  Co.  v.  Marhury^ 
91  U.  S.  587  ;  Badger  v.  Badger,  2  Wall.  87 ;  Mar»h  v.  Whit- 
mare,  21  id.  178 ;  Harwood  v.  Railroad  Company,  17  id.  79.  In 
the  last-named  case,  this  court  said,  that,  without  reference  tc 
any  statute  of  limitiition,  equity  has  adopted  the  principle  that 
the  delay  which  will  defeat  a  recovery  must  depend  upon  the 
particular  circumstances  of  each  case.  The  question  of  acquies- 
cence or  delay  may  often  be  controlled  by  the  nature  of  the 
property  which  is  the  subject  of  litigation.  "  A  delay  which 
might  have  been  of  no  consequence  in  an  ordinary  case,  may  be 
amply  sufficient  to  bar  relief  when  the  property  is  of  a  specula- 
tive character,  or  is  subject  to  contingencies,  or  where  the  rights 
and  liabilities  of  others  have  been  in  the  mean  time  varied.  If 
the  property  is  of  a  speculative  or  precarious  nature,  it  is  the 
duty  of  a  man  complaining  of  fraud  to  put  forward  his  com- 
plaint at  the  earliest  possible  time.  He  cannot  be  allowed  to 
remain  passive,  prepared  to  affirm  the  transaction  if  the  concern 
should  prosper,  or  to  repudiate  it  if  that  should  prove  to  his 
advantage."  Kerr,  Mistake  and  Fraud  (Bump's  ed.),  pp.  302, 
306 ;   Twin  Lick  Oil  Co,  v.  Marburg^  mpra* 

If  Hay  ward  was  defrauded  of  his  stock,  —  if  the  title  did  not 
pass  from  him  or  the  bank  because  of  the  peculiar  relations 
which  the  purchasers  held  to  him  and  the  property ;  if  he  had 
the  right  originally  upon  any  ground  to  repudiate  the  sale  and 
reclaim  the  stock, — it  was  incumbent  upon  him,  by  every  con- 
sideration of  fairness,  to  act  with  diligence,  and  before  any 
material  change  in  the  circumstances  and  in  the  value  of  the 
stock  had  intervened.  No  sufficient  reason  is  given  for  the  delay 
in  suing.  His  poverty  or  pecuniary  embarrassment  was  not  a 
sufficient  excuse  for  postponing  the  assertion  of  his  rights.  He 
must  be  deemed  to  have  made  a  final  election  not  to  disturb 
the  sale  of  1868  ;  and  a  court  of  equity  should  not  permit  him. 
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under  the  circumstances,  to  recall  that  election.  Upon  the 
grounds,  then,  both  of  acquiescence  and  lapse  of  time,  he 
should  be  held  to  have  forfeited  all  right  to  relief  in  a  court 
of  equity. 

For  the  reasons  given,  and  without  discussing  other  questions 
of  minor  importance,  the  decree  should  be  affirmed ;  and  it  is 

So  ordered. 


Gregoby  v.  Mobbjb. 

X.  The  rule  of  the  common  law,  that  the  lien  of  the  vendor  of  personal  property, 
to  secure  the  payment  of  purchase-money,  is  lost  by  the  voluntary  and 
unconditional  delivery  of  the  property  to  the  purchaser,  does  not  prevent 
the  parties  from  contracting  for  a  lien  wliich,  as  between  themselves,  will 
be  good  after  delivery. 

2.  Whero  a  party  entitled  to  recover  a  certain  amount  in  gold  coin  takes,  with 
the  approbation  of  the  court,  a  judgment  which  may  l>e  discliarged  in  cur> 
rency,  the  Judgment  should  be  for  a  sum  equivalent  in  value  to  the  speci- 
fled  amount  of  that  coin  as  bullion. 

S.  Where  the  record  does  not  show  that  the  finding  of  the  jury  is  contrary  to  the 
instruction  of  the  court,  the  presumption  is  tliat  they  followed  it. 

4.  Where  a  witness  testifies,  in  his  direct  examination,  to  a  purchase  made  by 
him,  it  is  competent,  on  cross-examination,  to  ask  liim  whether  his  contract 
was  in  writing;  and,  if  it  was,  to  identify  the  paper. 

Error  to  the  Supreme  Court  of  Wyoming  Territory. 

On  Feb.  26,  1873,  W.  A.  Morris  and  A.  J.  Gregory  executed 
a  written  contract  at  Austin,  Texas,  for  the  sale  to  the  latter, 
in  accordance  with  a  schedule  of  prices  in  gold,  of  a  large 
number  of  cattle.  The  contract  provided  that  Morris  was  to 
retain  a  lien  on  the  cattle  until  the  purchase-money,  amounting 
to  nearly  f 8,000,  should  be  paid ;  and  it,  for  the  purpose  of 
preserving  said  lien,  authorized  him  to  designate  some  person 
as  his  agent  to  go  along  with  and  retain  possession  of  the 
cattle.  In  the  event  of  the  balance  of  the  purchase-money 
not  being  paid  on  or  before  Oct.  1  following,  such  agent  was 
to  sell  all  or  such  portion  of  the  cattle  as  would  pay  the 
purchase-money  then  due,  as  well  as  the  wages  and  other 
expenses  of  the  agent.  After  the  contract  was  signed,  Morris 
executed  to  one  Poteet  a  power  of  attorney,  authorizing  him 
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to  accompany  the  cattle,  and  retain  the  lien  proTided  for.  The 
cattle  arrived  on  the  Laramie  Plains  some  time  in  September. 
Oct.  4,  the  purchase-money  not  having  been  paid  by  Greg- 
ory, Poteet  took  forcible  possession  of  the  cattle,  and  drove 
them  from  the  ranche  where  they  were  grazing  to  that  of  one 
Alsop,  some  distance  off.  Gregory  then  brought  replevin 
against  Morris  and  Poteet  to  recover  possession  of  the  cattle, 
and  damages  for  their  wrongful  detention. 

The  defendants,  in  their  answer,  denied  all  the  allegations  of 
the  petition,  and  specially  that  they  wrongfully  detained  the 
cattle.  At  the  trial,  the  plaintiff  having  introduced  evidence 
tending  to  prove  possession  and  ownership,  the  value  of  the 
cattle,  the  taking  and  detention  of  them,  and  his  demand  for 
their  return,  the  defendants  offered  the  written  contract  and 
other  documentary  evidence,  which  offer  was  objected  to  by 
the  plaintiff,  and  the  objection  sustained.  The  defendants, 
having  by  leave  amended  their  answer,  were  permitted  to 
introduce  the  special  matter  which,  under  their  original  answer, 
had  been  excluded  by  the  court.  The  plaintiff  thereupon 
excepted.  Upon  the  close  of  the  testimony,  the  court  gave  cer- 
tain instructions  to  the  jury,  which  were  excepted  to  at  the 
time  by  the  plaintiff,  and  are  set  out  in  the  assignments  of 
error. 

The  court,  without  objection,  charged  the  jury,  that,  '*  there 
being  no  question  of  title  to  the  cattle  put  in  issue  by  the 
pleadings,  but  of  possession  only,  if  you  find  for  the  defendants, 
you  will  find  ^  that  they  had  the  right  of  possession,'  and  will 
assess  such  damages  as  they  have  sustained  by  reason  of  being 
deprived  of  that  possession,  and  the  opportunity  of  selling  the 
cattle  according  to  the  contract." 

The  plaintiff  prayed  for  certain  instructions,  which  were 
refused  by  the  court.  They  are  stated  in  the  seventh  assign- 
ment of  error. 

The  jury  found  for  the  defendants,  and  assessed  their  damages 
$7,46i.90.  A  motion  by  the  plaintiff  for  a  new  trial  having 
been  overruled,  and  judgment  rendered,  which  was  aifirmed  by 
the  Supreme  Court  of  the  Territory,  he  sued  out  this  writ,  and 
here  assigns  for  error  that  said  Supreme  Court  erred,  — 

1.  In  sustaining  the  ruling  of  the  District  Court  in  instract* 
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ing  the  jury  as  follows,  to  wit,  *'  The  jury  must  compute  the 
damages,  and  return  their  verdict  on  that  computation  in 
dollars  and  cents ;  and,  if  the  jury  find  the  contract  on  the  part 
of  the  plaintiff  was  to  pay  a  certain  sum  of  money  in  gold, 
they  will  compute  the  difference  between  gold  and  currency, 
and  i*ender  their  verdict  in  dollars  and  cents  in  currency." 

2.  In  sustaining  the  ruling  of  said  District  Court  in  giving 
to  the  jury  the  following  instruction:  "That  the  written  con- 
tract between  Mon-is  and  Gregory,  in  connection  with  the  bill 
of  sale,  the  receipt,  and  the  power  of  attorney  to  Poteet,  neces- 
sarily explain  and  define  the  rights  and  interests  of  the  parties 
to  this  action  in  the  property  in  question." 

8.  In  sustaining  the  ruling  of  said  District  Court  in  giving 
to  the  jury  the  following  instruction :  *'  That  by  and  under 
those  papers  the  defendants  had  a  legal  right  to  take  possession 
of  the  cattle  in  question  on  or  after  the  first  day  of  October 
last,  and  retain  such  possession,  for  the  purpose  of  selling  them, 
according  to  the  terms  of  said  contract." 

4.  In  sustaining  the  ruling  of  said  District  Court  in  giving 
to  the  jury  the  following  instruction  :  "  That  if  the  jury  find 
that  Poteet,  in  pursuance  of  his  power  of  attorney,  took  posses- 
sion of  said  cattle,  and  removed  them  to  Alsop's  ranche  for  the 
purpose  of  selling  them,  according  to  the  terms  of  said  con- 
tract, then  they  must  find  the  right  of  possession  in  the  defend- 
ants at  the  commencement  of  this  action,  and  must  assess  such 
damages  for  the  defendants  as  are  just  and  proper." 

6.  In  sustaining  the  ruling  of  said  District  Court  in  giving 
to  the  jury  the  following  instruction  :  "  That  the  pleadings  in 
this  case  put  in  issue  only  the  right  of  possession  at  the  time  of 
the  service  of  the  writ  of  replevin,  and  you  are  instructed  that 
the  right  of  the  plaintiff  in  these  cattle  at  that  time  was  only  a 
right  of  redemption  as  a  mortgagor  after  condition  broken; 
and  that  he  had  no  right  to  the  possession  of  the  cattle,  and  no 
right  to  take  them,  by  replevin  or  otherwise,  from  these  defend- 
ants, or  either  of  them,  until  be  had  paid  or  tendered  the 
amount  due  on  the  contract." 

6.  In  sustaining  the  ruling  of  said  District  Court  in  giving 
to  the  jury  the  following  instruction :  ^^  If  the  jury  find  that 
by  the  terms  of  the  written  contract,  which  must  govern  in  this 
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case,  that  the  defendants,  on  the  first  day  of  October,  1873, 
had  a  right  to  sell  these  cattle,  the  right  to  sell  necessarily  car- 
ries with  it  the  right  of  possession." 

7.  In  sustaining  the  ruling  of  the  said  District  Court  in 
refusing  to  give  to  the  jury  the  following  instructions :  **  If  the 
vendor,  Morris,  made  an  agreement  of  sale  and  delivery,  and,  in 
conformity  therewith,  did  sell  and  deliver  cattle  to  Gregor}%  the 
vendee,  and  by  the  terms  of  the  agreement  made  between 
the  pai1;ies  the  vendor  was  to  have  and  maintain  a  lien  upon 
the  chattels,  or  cattle,  for  the  balance  of  the  purchase  price,  by 
keeping  the  said  cattle  in  the  possession  of  the  vendor  during 
the  journey  from  Texas  to  Wyoming,  until  the  first  day  of 
October,  1873,  the  vendee,  Gregory,  after  receiving  the  cattle 
from  Mon*is,  must  have  first  redelivered  the  said  cattle  to 
Morris,  and  placed  them  in  his  hands  as  a  pledge  before  the 
agreed  lien  of  Morris  for  balance  of  purchase  price  could  vest ; 
and,  second,  if  such  redelivery  was  made  by  Gregory,  the  ven- 
dee, to  Morris,  the  vendor,  and  thereafter  the  vendor,  Morris, 
by  himself  or  his  agents,  by  his  own  fault,  carelessness,  or 
negligence,  permitted  the  possession  of  the  said  cattle  to  again 
pass  to  Gregory,  the  vendee,  Morris, -the  vendor,  thereby  lost 
his  lien,  and  all  right  of  possession  and  right  of  property,  and 
possession  must  thereafter  rest  and  remain  in  Gregory." 

8.  In  sustaining  the  ruling  of  the  District  Court  in  overrun 
ing  the  motion  of  the  plaintiff  to  set  aside  the  verdict  of  the 
jury,  for  the  reason  that  it  was  not  in  due  form. 

9.  In  sustaining  the  action  of  said  District  Court  in  render- 
ing judgment  upon  the  verdict,  the  said  verdict  not  being  in 
the  form  required  by  law,  nor  in  such  form  that  any  lawful 
judgment  could  be  rendered  thereon. 

10.  In  sustaining  the  ruling  of  said  District  Court  in  over- 
ruling the  plaintiff's  motion  to  set  aside  the  verdict  of  the  jury 
and  to  grant  a  new  trial. 

11.  In  sustaining  the  action  and  ruling  of  the  District  Court 
in  admitting  in  evidence,  over  the  objection  of  the  plaintiff, 
written  instruments,  the  execution  of  the  same  not  having  been 
proved. 

Mr.  W.  W.  Corlett  for  the  plaintiff  in  error. 
Mr.  J.  M  Wilson^  contra. 
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Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

The  second,  third,  fourth,  fifth,  sixth,  seventh,  and  tenth 
assignments  of  error  may  be  considered  together.  They  relate 
entirely  to  the  construction  and  effect  given  the  contract 
between  Gregory  and  Morris,  as  shown  by  the  several  instru- 
ments in  writing  put  in  evidence.  There  wap  no  real  contro- 
versy as  to  the  facts ;  but  Gregory  claimed  that  he  was  the  pur- 
chaser of  the  cattle  in  dispute  from  Morris,  and  that  the  lien 
provided  for  in  favor  of  Morris  was  one  which  a  delivery  of  the 
property  under  the  contract  extinguished.  There  was  no  pre- 
tence of  payment  on  his  part  further  than  that  shown  by  the 
contract  itself,  or  of  title,  except  such  as  was  acquired  through 
this  purchase. 

The  lien  at  common  law  of  the  vendor  of  personal  property 
to  secure  the  payment  of  purchase-money  is  lost  by  the  volun- 
tary and  unconditional  delivery  of  the  property  to  the  pur- 
chaser ;  but  this  does  not  prevent  the  parties  from  contracting 
for  a  lien  which,  as  between  themselves,  will  be  good  after 
delivery.  So,  ordinarily,  when  the  possession  of  a  pledge  is 
relinquished,  the  rights  of  the  pledgee  are  gone.  In  th.w  case, 
however,  Morris  was  not  willing  to  rely  upon  the  lien  which 
the  law  gave  him  as  vendor,  or  upon  a  mere  pledge  of  the 
property,  but  required  a  special  contract  on  the  part  of  Greg- 
ory, securing  his  rights.  This  contract  created  a  charge  upon 
the  property,  not  in  the  nature  of  a  pledge,  but  of  a  mortgage. 
The  lien,  as  between  the  parties,  was  not  made  to  depend  upon 
possession,  but  upon  a  contract,  which  defined  the  rights  both  of 
Morris  and  Gregory,  and  the  power  of  Morris  for  the  enforce- 
ment of  his  security.  When  Poteet  assumed  the  exclusive 
possession  of  the  property,  no  rights  of  third  persons  had  inter- 
vened, and  there  was  nothing  to  prevent  the  execution  of  the 
agreement  according  to  its  terms.  This  clearly  gave  Morris 
the  right,  after  Oct.  1,  if  the  purchase-money  was  not  paid,  to 
take  the  cattle  into  his  own  possession,  detain  them  until  the 
balance  due  him  was  discharged,  and  sell  them  if  necessary  to 
obtain  his  money.  We  think  the  court  defined  correctly  the 
rights  of  the  parties,  and  that  there  was  no  error  in  this  par- 
ticular, either  in  the  charge  or  the  refusal  to  charge. 
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The  first  assignment  of  error  brings  up  for  consideration  the 
rule  of  damages  laid  down  by  the  court.  .  By  the  laws  of  Wyo- 
ming Territory,  property  taken  in  replevin  is  delivered  to  the 
plaintiff  upon  his  entering  into  an  undertaking  to  the  defend- 
ant, with  one  or  more  sufficient  sureties  in  at  least  double  the 
value  of  the  property  taken,  to  the  effect  that  the  plaintiff 
shall  duly  prosecute  his  action,  and  pay  all  costs  and  damages 
which  may  be  awarded  against  him.  Civil  Code,  1869,  sect. 
190.  If  the  property  is  so  delivered,  and  the  jury  find  for  the 
defendant  upon  the  issues  joined,  they  are  also  required  to 
find  "  whether  the  defendant  has  the  right  of  property  or  the 
right  of  possession  only;  .  .  .  and  if  they  find  either  in  his 
favor,  they  shall  assess  such  damages  as  they  think  i-ight  and 
proper  for  the  defendant  i  for  which,  with  costs  of  suit,  the 
court  shall  render  judgment  for  the  defendant."  Sect.  195. 
The  deliverj'^  of  the  property  to  the  plaintiff  passes  the  title  to 
him  as  against  the  defendant,  who  must  look  for  his  protection 
to  a  recovery  in  damages,  if  the  writ  is  wrongfully  sued  out. 

In  this  case,  the  finding  for  the  defendant  is,  under  the  plead- 
ings, in  effect,  that  Morris  was  the  mortgagee  of  the  property 
in  possession  after  condition  broken,  and  that  Gregory  had  by 
the  replevin  wrongfully  deprived  him  of  his  possession.  That 
rendered  Gregory  liable  for  such  damages,  in  consequence  of 
his  wrongful  act,  as  were  "  right  and  proper "  under  the  cir- 
cumstances. The  obligation  secured  by  the  mortgage  or  lien 
under  which  Morris  held  was  for  the  payment  of  gold  coin,  or, 
as  was  said  in  Bronson  v.  Rodes  (7  Wall.  229),  "  an  agreement 
to  deliver  a  certain  weight  of  standard  gold,  to  be  ascertained 
by  a  count  of  coins,  each  of  which  is  certified  to  contain  a  defi- 
nite proportion  of  that  weight,"  and  is  not  distinguishable 
"  f rcfta  a  contract  to  deliver  an  equal  weight  of  bullion  of  equal 
fineness."  In  that  case,  it  was  held  that  judgment  might  be 
rendered  upon  such  a  conti*act  payable  in  coined  dollars ;  but 
here  the  suit  is  not  upon  the  contract  for  the  recovery  of  the 
amount  agreed  to  be  paid,  but,  in  effect,  for  damages  on  account 
of  the  wrongful  detention  of  property  mortgaged  to  secure  the 
debt.  Gregory  himself  asked  the  court  to  charge  that  ^Hlie 
juiy  must  compute  damages  and  return  their  verdict  in  dollars 
and  cents."     This  was  undoubtedly  correct,  and  it  was  done; 
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but  he  further  asked  the  court  to  say  that  ^^  no  agreement  or 
contract  to  pay  a  certain  number  of  dollars  in  gold  can  be  en- 
forced. The  national  currency  is  by  law  a  legal  tender  at  its 
face  value  for  all  debts  and  demands,  public  or  private,  except 
duties  on  imports  and  interest  on  the  public  debt."  This  was 
in  conflict  with  Bronson  v.  RodeB^  and  therefore  properly 
refused. 

But  the  court  did  say  to  the  jury,  that,  if  they  found  the  con- 
tract on  the  part  of  the  plaintiff  was  to  pay  a  certain  sum  of 
money  in  gold,  they  should  compute  the  difference  between 
gold  and  currency,  and  render  their  verdict  in  dollars  and  cents 
in  currency ;  and  in  this  we  see  no  error.  While  we  have  de- 
cided that  a  judgment  upon  a  contract  payable  in  gold  may  be 
for  payment  in  coined  dollars,  we  have  never  held  that  in  all 
cases  it  must  be  so.  While  gold  coin  is  in  one  sense  money,  it 
is  in  another  an  article  of  merchandise.  Gregory  was  required 
to  discharge  his  debt  in  gold  before  he  could  rightfully  take 
the  property  into  his  possession  under  the  replevin.  If  the 
payment  had  been  so  made,  Morris  would  have  had  his  coin  at 
that  time  to  use  as  money  or  merchandise,  according  to  his  dis- 
cretion. But  it  was  not  made ;  and  Gregory,  by  his  wrongful 
act  in  taking  the  property,  subjected  himself  to  damages.  If 
the  contract  had  been  in  terms  for  the  delivery  of  so  much 
gold  bullion,  there  is  no  doubt  but  the  court  might  have  di- 
rected the  jury  to  find  the  value  of  the  bullion  in  currency,  and 
bring  in  a  verdict  accordingly.  But  we  think,  as  was  thought 
in  Broman  v.  RodeSy  such  a  case  is  not  really  distinguishable 
from  this.  The  question  is  not  whether  Gregorj'  had  the 
right  to  pay  in  gold  dollars  after  his  debt  had  become  due,  but 
whether,  having  wrongfully  got  the  property  into  his  posses- 
sion without  payment  at  all,  the  damages  he  is  required  to  pay 
on  account  of  this  wrongful  act  must,  as  a  matter  of  law,  be 
estimated  in  gold,  or  whether  they  may  be  in  currency.  We 
think  it  clear,  that,  under  such  circumstances,  it  was  within  the 
power  of  the  court,  so  far  as  Gregory  was  concerned,  to  treat 
the  contract  as  one  for  the  delivery  of  so  much  gold  bullion ; 
and,  if  Morris  was  willing  to  accept  a  judgment  which  might 
be  discharged  in  currency,  to  have  his  damages  estimated  ac- 
cording to  the  currency  value  of  bullion.     Certainly,  if  Morris 
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bad  in  good  faith  sold  the  cattle  under  his  power  of  sale  for 
currency,  and  received  payment  in  that  kind  of  money,  he 
would  have  been  entitled  to  convert  the  currency  into  gold 
before  crediting  it  upon  his  debt.  So  here,  if,  with  the  approba- 
tion of  the  court,  he  takes  a  judgment  that  may  be  discharged 
in  currency,  the  judgment  should  be  for  an  amount  which 
would  be  the  equivalent  in  currency  of  the  specified  amount  of 
coin  as  bullion.  This  was  the  rule  adopted  by  the  court,  and 
we  think  it  correct. 

The  eighth  and  ninth  assignments  of  error  relate  to  the  form 
of  the  verdict.  As  has  already  been  seen,  where  the  property 
has  been  delivered  to  the  plaintifiF,  the  jury,  if  they  find  for  the 
defendant,  must  also  find  whether  the  defendant  has  "the 
right  of  property  or  the  right  of  possession  only."  In  this 
case  the  verdict,  though  for  the  defendant,  is  silent  upon  that 
point ;  but  the  record  shows  that  by  consent  the  court  charged 
the  jury  if  they  found  for  the  defendants  they  should  find 
"  that  they  had  the  right  of  possession  only."  This  cures  any 
defect  there  may  have  been  in  the  verdict  in  this  particular. 
The  whole  record  must  be  taken  together;  and,  as  the  jury  did 
not  find  to  the  contrary  of  the  instruction,  the  presumption  is 
that  they  followed  it. 

All  the  other  assignments  relate  to  the  admissibility  of  evi- 
dence, and  as  to  them  it  is  sufficient  to  say  we  are  satisfied  with 
the  rulings  that  were  made.  Certainly,  the  instruments  in 
writing  which  were  objected  to  were  admissible.  They  tended 
directly  to  prove  the  defence  set  up  in  the  amended  answer, 
and  no  objection  appears  to  have  been  made  at  the  trial  as  to 
the  proof  of  their  execution.  The  cross-examination  of  Greg- 
ory, which  was  objected  to,  was  clearly  legitimate,  under  the 
most  stringent  rules  governing  that  subject.  He  had  testified 
that  he  had  purchased  the  cattle  from  Morris.  It  was  clearly 
proper,  therefore,  on  cross-examination,  to  ask  him  if  his  con- 
tract of  purchase  was  in  writing,  and,  if  so,  to  identify  the 

paper. 

Judgment  qfirmed. 
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Bbine  v.  Insxtrancb  Company. 

I.  The  laws  of  the  State  in  which  land  is  situated  control  exclnsivelj  its  dracent^ 
alienation,  and  transfer,  and  the  effect  and  construction  of  instrumenli 
intended  to  convey  it. 

i.  All  such  laws  in  existence  when  a  contract  in  regard  to  real  estate  is  made, 
including  the  contract  of  mortgage,  enter  into  and  become  a  part  of  such 
contract. 

8-  A  State  statute,  therefore,  which  allows  to  the  mortgagor  twelve  months  to 
redeem,  after  a  sale  under  a  decree  of  foreclosure,  and  to  his  judgment 
creditor  three  months  after  that,  governs  to  that  extent  the  mode  of  trans- 
ferring the  title,  and  confers  a  substantial  right,  and  thereby  becomes  a  rule 
of  property. 

i.  This  right  of  redemption  after  sale  is,  therefore,  as  obligatory  on  the  Federal 
courts  sitting  in  equity,  as  on  the  State  courts ;  and  their  rules  of  practice 
must  be  made  to  conform  to  the  law  of  the  State,  so  far  as  may  be  neces- 
sary to  give  full  effect  to  the  right. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  suit  began  by  a  bill  in  chancery,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois, 
by  the  Hartford  Fire  Insurance  Company,  to  foreclose  a  mort- 
gage, in  the  form  of  a  deed  of  trust,  on  a  lot  in  Chicago.  The 
deed  was  signed  by  Bartalott  and  Barbier,  and  their  wives,  and 
conveyed  the  lot  to  Benjamin  E.  Gallup,  in  trust  to  secure  the 
payment  of  f  7,000,  loaned  to  them  by  the  company,  and  the  in- 
terest thereon  as  it  fell  due.  The  lot,  the  title  whereto  was  in 
the  gitintors  when  that  deed  was  made,  was  afterwards  sold  and 
conveyed  by  them  to  Samuel  J.  Walker.  Walker  sold,  but  did 
not  convey,  to  Ida  R.  Brine,  who,  dying,  left  as  her  sole  heir 
Ida  Winter  Brine. 

Walker,  after  his  sale  to  Ida  R.  Brine, — which  was  evi- 
denced by  a  written  instrument, —  conveyed  the  lot  to  J.  Irving 
Pearce,  in  order  that  the  sum  of  $6,000,  which  she  owed  him 
on  the  contract  of  purchase,  might  be  held  by  Pearce  as  security 
for  a  debt  of  Walker  to  the  Third  National  Bank  of  Chicago. 
All  the  parties  interested  in  the  lot  were  made  defendants,  ex- 
cept the  bank,  whose  interest  was  represented  by  Pearce. 

A  final  decree  was  made,  which  ascertained  the  sum  dne  on 
the  mortgage,  and  allowed  defendants  one  hundred  days  to  pay 
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it.  If  not  paid  within  that  time,  the  special  master  was  ordered 
to  sell  the  land  for  cash,  making  such  sale  in  accordance  with 
the  course  and  practice  of  the  court ;  and,  after  retaining  his 
commissions,  and  paying  the  costs  of  the  proceedings,  deposit 
the  remainder  with  the  clerk,  together  with  his  report  of  sale, 
to  abide  the  further  order  of  the  court. 

From  this  decree  Ida  Winter  Brine  appeals. 

The  statute  of  Illinois  bearing  on  the  case  is  set  out,  anl 
the  assignment  of  errors  mentioned  in  the  opinion  of  the  court. 

Mr.  Melville  W.  Fuller  for  the  appellant. 

As  the  mortgage  or  deed  of  trust  conveyed  land  in  Illinois, 
the  right  which  the  appellee  acquired  thereby  depends  upon 
the  laws  of  that  State  in  force  at  the  time  it  was  made.  They 
created  and  defined  the  legal  and  equitable  obligations  of  tho 
contract  which  is  sought  to  be  enforced  as  fully  as  if  they  had 
been  incorporated  in  it.  A  foreclosure,  therefore,  by  suit, 
ikistituted  in  either  the  Federal  or  the  State  court,  must  be  in 
accordance  with  them,  so  far  as  that  right  is  involved.  Branson 
V.  Kvmiey  1  How.  311;  McCracken  v.  Hayward^  2  id.  608; 
Q-antly*%  Lessee  v.  Etving^  3  id.  707 ;  Von  Hoffman  v.  Quincy^ 
4  Wall.  535;  Clark  v.  Reyhurn^  8  id.  818;  McG-oon  v.  Scales^ 
9  id.  23;  Doe  v.  Heath,  7  Blackf.  (Ind.)  154;  Sheets  v.  Peor 
body^  id.  613;  Franklin  v.  Thurston^  8  id.  160;  Oargill  v.  Power^ 
1  Mich.  869;  Malony  v.  Fortune,  14  Iowa,  417;  Scohey  v. 
Q-ibson,  17  Ind.  572;  Bixby  v.  Bailey,  11  Kan.  359;  CarroU 
V.  Rossiter,  10  Minn.  174 ;  Wharton,  Conflict  of  Laws,  273, 
274.  Their  effect  is  to  vest  in  the  mortgagor,  or  his  grantee 
of  the  equity  of  redemption,  a  new  estate,  to  continue  fifteen 
months  after  the  sale  under  a  decree  of  foreclosure.  FarreU^ 
^c.  et  al.  V.  Parlier,  50  111.  274 ;  L'  Wolf  et  al,  v.  Hadyn,  24 
id.  526 ;  Campbell  v.  Vining,  23  id.  525. 

The  decree  in  question  directs  the  master  to  sell,  in  pur- 
suance of  the  course  and  practice  of  the  court,  by  which  for 
years  mortgaged  lands  have  been  sold,  by  the  marshal,  without 
reserving  after  the  sale  any  right  of  Redemption,  and  of  which 
this  court  will  take  judicial  notice.  Oliver  v.  Palmer'^  Ham* 
ilton,  11  Gill  &  J.  (Md.)  42i3 ;  Contee  v.  Pratt,  9  Md.  67; 
Newell  V.  Newton,  10  Pick.  (Mass.)  470;  March  v.  Common- 
malth,  12  B.  Mon.   (  Ky.)  25;   Chitty  v.  Dendy,  3  Ad.  &  E. 
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819;  United  States  v.  Teschmaker  et  al.,  22  How.  892;  Romero 
V.  Ujiited  States,  1  Wall.  721 ;  1  Greenl.  Evid.,  sects.  6  and  6  a. 

The  right  of  redemption  is  a  substantial  one.  At  sheriff's 
sale,  under  the  statute,  the  purchaser  obtains  a  certificate  which 
entitles  him  only  to  a  deed  in  fifteen  months  therefrom,  pro- 
vided no  redemption  is  made ;  whereas,  by  a  sale  under  this 
decree,  that  right  is  defeated,  inasmuch  as  he  acquires  a  present 
estate  in  the  land,  and  the  right  of  immediate  entry  thereon, 
not  depending  upon  any  subsequent  contingency.  Phillips  y, 
Demoss  et  al,  14  111.  410 ;  Karnes  v.  Lloyd  et  al.,  62  id.  118 ; 
Martin  v.  Judd,  60  id.  78. 

The  statute  secuiing  this  right  of  redemption  is  a  binding 
rule  of  property,  and,  when  not  in  conflict  with  the  Constitu- 
tion, the  treaties,  or  the  laws  of  the  United  States,  should  be 
administered  by  the  Federal  as  well  as  by  the  State  courts. 
Bronson  v.  Kimie,  supra  ;  Clark  v.  Smith,  13  Pet.  1^<5;  Meade 
V.  Beale,  Taney,  Dec.  339  ;  Green  v.  NeaVs  Lessee,  6  Pet.  291 ; 
Shipp  V.  Millen's  Heirs,  2  Wheat.  316;  Thacher  v.  Powell^ 
6  id.  119;  Parker  y.  Overman,  18  How.  137;  Fitch  v.  Creigh- 
ton,  24  id.  159 ;  Lorman  et  aL  v.  Clark,  2  McLean,  568. 

Mr.  Edward  S.  Isham,  contra. 

The  statute  of  Illinois,  invoked  by  the  appellant,  regulates 
the  process  of  her  courts  in  foreclosure  cases.  Having  been 
passed  in  1841,  it  could  not  have  been  adopted  by  the  act  of 
Congress  of  1828  as  a  rule  for  the  Federal  courts.  Counsel  for 
the  appellant  admits  that  it  was  never  adopted  by  the  court 
below,  or  here.  It  has,  therefore,  no  application  to  the  present 
suit,  and  no  error  was  committed  by  disregarding  it,  and  adher- 
ing to  the  precedents  of  the  Chancery  Court  of  England,  and  to 
the  rules  of  practice  and  procedure  prescribed  by  Congress  and 
the  Supreme  Court,  or  adopted  by  the  court  below.  Const. 
U.  S.,  art.  8,  sects.  1,  2;  Temporary  Process  Act  of  Sept.  24, 
1789;  Judiciary  Act  of  Sept.  24,  1789,  sects.  2-4;  Process 
Act  of  May  8,  17iJ2,  sect.  2;  Process  Act  of  May  19,  1828, 
«ects.  1,  3  (4  Stat.  278);  Act  of  Aug.  23,  1842  (5  id.  616); 
Act  of  June  1,  1872,  sects.  6,  6  (17  id.  197) ;  U.  S.  Rev.  Stat., 
sects.  913  to  916  inclusive;  Equity  Rules  Supreme  Court,  Nos. 
89,  90 ;  Robinson  v.  Campbell,  8  Wheat.  212 ;  Sturges  v.  Orowth 
inshield,  4  id.  122 ;   Wayman  v.  Southard,  10  *d.  1 ;   Bank  of 
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tJte  United  JStates  v.  Halsted^  id.  51 ;  Bank  of  Hamilton  v.  Ihid- 
ley*%  Lessee^  2  Pet.  492 ;  Beyle  v.  Zaeharie^  6  id.  848 ;  Boss  v. 
Duval,  13  id.  46;  Williams  v.  Waldo  et  al.,  3  Scam.  (111.)  264; 
Branson  v.  Kinzie,  1  How.  811 ;  MeCracken  v.  Hayward,  2  id. 
608 ;  Tfwmpson  v.  Phillips,  Bald.  246 ;  Am.  Law  Review,  vol.  i. 
p.  28 ;  Payne  v.  Hook,  7  Wall.  425 ;  Cotvles  v.  Mercer  County, 
id.  118;  Railway  Company  v.  Whitton,  13  id.  270;  Insurava 
Company  v.  Mbrse,  20  id.  446;  i>o^Ze  v.  in«uran(?e  Company, 
94  U.  S.  636. 

The  courts  of  the  United  States  for  the  districts  of  Illinois, 
in  executing  their  decrees,  do,  by  their  own  forms,  modes  of 
procedure,  and  process,  give  just  and  full  effect  to  the  equity 
of  redemption,  in  foreclosure  proceedings,  so  far  as  it  consti- 
tutes an  estate  in  the  mortgagor. 

A  State  statute  which  furnishes  a  rule  of  property  or  decision, 
within  the  meaning  of  the  thirty-fourth  section  of  the  Judiciary 
Act,  undoubtedly  controls  the  contract ;  but  "  laws  which  relate 
to  practice,  process,  or  modes  of  proceeding  before  or  after  judg- 
ment, are  exceptions  to  the  thirty-fourth  section."  Thompson 
V.  Phillips,  supra  ;  Wayman  v.  Southard,  supra.  Of  the  latter 
character  is  the  statute  in  question.  It  relates  only  to  the 
means  for  carrying  a  judgment  or  decree  into  execution ;  but 
it  cannot  reach  the  procedure  and  process  of  the  courts  of  the 
United  States. 

The  party  who,  in  asserting  his  rights  ex  contractu,  invokes 
the  jurisdiction  of  the  Federal  courts  is  entitled  to  the  methods 
and  process  by  which  it  is  exercised.  It  is  urged  by  the  appel- 
lant that  the  law  in  force  when  the  contract  is  made  forms  a 
part  of  it.  No  reason  can,  however,  be  assigned  why  the  Fed- 
eral enactment  establishing  the  forms  of  remedy,  and  the  modes 
of  proceeding  in  the  Federal  courts,  does  not  enter  into  the 
contract  with  the  same  effect  as  the  statutes  of  a  State  which 
prescribe  the  modes  and  incidents  of  the  remedy  in  her  own 
courts.  If  the  appellee,  although  subject  to  the  jurisdiction  of 
the  courts  of  the  United  States,  contracted,  by  implication,  to 
exclude  their  procedure,  then  those  courts  from  time  to  time, 
and  without  reference  to  the  act  of  1828,  must  adapt  their 
equity  practice  to  the  constantly  recurring  changes  in  8tal« 
legislation. 
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Mb.  Justice  Miller,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  will  notice  the  errors  assigned  in  their  order. 

1.  The  money  borrowed  of  the  insurance  company  wa» 
evidenced  by  a  bond  for  the  principal  sum  of  $7,000,  and  the 
semi-annual  interest  by  coupons  attached  to  said  bond;  and 
the  court  allowed  interest  on  such  of  these  coupons  as  were 
due  and  unpaid ;  and  this  is  asserted  to  be  error.  We  have 
decided  more  than  once  in  this  court  that  such  instruments  are 
so  far  distinct  contracts  for  the  payment  of  money,  that  when 
they  become  due  they  bear  interest,  and  may  be  sued  on 
separately  from  the  bond.  Cromwell  v.  County  of  Sac^.  9upra^ 
p.  51. 

2.  It  is  objected  that  complainant  was  allowed  in  the  de- 
cree premiums  paid  for  insurance  of  the  house  covered  by  the 
mortgage.  The  deed  of  trust  required  the  grantors  to  keep 
the  property  insured  for  the  benefit  of  complainant;  and,  when 
they  failed  to  do  this,  we  think  the  sum  paid  by  the  trustee  foi 
such  insurance  is  a  proper  charge,  and  a  lien  under  the  trust-deed. 

3.  By  reason  of  the  conveyance  of  the  lot  to  Pearce,  aftei 
Walker  had  sold  to  Mrs.  Brine,  and  received  f  5,000  of  the  pur- 
chase-money, the  appellant,  her  heir,  insisted  that,  before  final 
decree  in  favor  of  the  complainant,  the  right  to  the  equity  of 
redemption  under  the  trust-deed  should  be  ascertained  and  set- 
tled by  the  court,  as  between  her  and  Pearce,  in  order  that,  il 
she  paid  the  insurance  company's  debt,  she  might  know  what 
she  was  getting  for  it.  For  this  purpose  she  made  application 
to  be  permitted  to  file  a  cross-bill ;  but  she  did  not  pay,  or  offer 
to  bring  into  court,  for  the  use  of  the  company,  the  money 
which  was  due  on  the  mortgage.  The  court  refused  to  delay 
the  decree  in  favor  of  the  complainant  for  this  purpose,  but,  by 
the  decree,  allowed  any  of  the  defendants  to  pay  the  money 
found  duo  within  a  hundred  days,  and  thus  prevent  the  sale ; 
and  it  also  ordered,  that  if  the  lot  sold  for  more  than  the  debt, 
interest,  and  costs,  the  excess  should  be  paid  into  court.  The 
rights  of  these  parties  to  the  surplus  could  then  be  litigated. 

In  tliis  we  are  of  the  opinion  the  court  did  precisely  what  equity 
and  equity  practice  required.  The  complainant's  debt  was  due, 
and  was  undisputed  as  a  lien  on  the  lot  paramount  to  all  others  f 
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and  the  conrplainant  had  no  interest  in  the  controversy  between 
appellant  and  Pearce,  and  should  not  have  been  delayed  until 
the  end  of  a  long  suit  for  a  specific  performance,  which  could 
not  affect  the  right  of  the  complainant  to  have  ics  money  out 
of  the  lot. 

While  these  errors  are  pointed  out  by  the  counsel  for  the 
appellant,  in  his  brief,  but  little  is  said  about  them ;  and  in  the 
full  and  able  arguments,  oral  and  printed,  by  counsel  on  both 
sides,  these  questions  are  ignored  or  passed  over  in  favor  of  one 
which  they  deem  of  very  great  importance ;  and  in  this  they 
have  the  concurrence  of  the  court. 

4  It  is  said  by  counsel  for  the  appellant  that  the  statutes 
of  Illinois  allow  one  year  after  sale,  in  such  a  case  as  the  pres- 
ent, for  redemption  by  the  debtor,  and  three  months  after  that 
by  any  judgment  creditor  of  the  debtor ;  making  fifteen  months 
before  the  purchaser  has  a  right  to  his  deed  and  to  possession. 
It  is  assigned  for  error  that  this  decree  not  only  makes  no 
provision  for  such  redemption,  but,  by  its  terms,  cuts  off  and 
defeats  that  right. 

If  the  point  had  been  raised  or  insisted  on  by  the  appellee, 
it  would  admit  of  doubt  whether  this  question  is  fairly  raised 
by  the  decree;  for  while  it  orders  the  sale  of  the  lot,  and  a 
report  to  the  court,  it  says  nothing  about  barring  the  equity  of 
redemption,  nor  of  the  making  of  a  deed ;  and,  but  for  a  single 
phrase  in  the  decree,  it  would  seem  that  the  appropriate  time 
to  raise  this  question  would  be  on  the  confirmation  of  the 
import  of  sale  and  the  order  for  a  deed  to  the  purchaser,  which 
has  not  yet  been  done.  But  it  is  conceded  by  counsel  here  on 
both  sides,  that  it  is  according  to  the  course  and  practice  of  the 
^ourt  that  the  master  makes  to  the  purchaser  at  the  sale  a  deed 
for  the  land;  which  deed,  by  the  uniform  practice  of  the  court, 
gives  him  the  right  to  immediate  possession,  and  cuts  off  all  right 
of  redemption,  whether  statutory  or  otherwise. 

If  this  be  true,  which  we  have  no  reason  to  doubt,  then  the 
decree  which  ordered  the  sale  to  be  made  in  accordance  with 
the  course  and  practice  of  the  court  does  deny  and  defeat  the 
right  which  the  appellant  asserts,  to  redeem  by  paying  the 
amount  of  the  bid,  with  interest,  twelve  months  after  the  sale 
As  it  is  important  to  the  holder  of  the  equity  of  redemption  to 
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know  whether  it  is  essential  to  the  exercise  of  her  right  to 
redeem,  that  it  be  exercised  before  the  sale^  or  can  be  with 
equal  safety  exercised  a  year  later,  and  as  the  question  is  one 
of  importance  and  frequent  recurrence  on  the  circuits,  it  i^ 
eminently  proper  that  it  be  decided  now. 

The  statutes  of  Illinois  in  force  on  this  subject  when  this 
mortgage  was  made,  and  for  a  great  many  years  before,  arc 
found  in  the  Revised  Statutes  of  1845,  pages  802-805,  as 
follows:  — 

**  It  shall  be  lawful  for  any  defendant,  his  heirs,  executors,  or 
grantees,  whose  hind  shall  have  been  sold  by  viitue  of  any  execu- 
tion, within  twelve  months  from  such  sale,  to  redeem  such  land,  by 
paying  to  the  purchaser  thereof,  his  executors,  administrators,  or 
asKigns,  or  to  the  sheriff  or  other  officer  who  sold  the  same,  for  the 
benefit  of  such  purcha^ser,  the  sum  of  money  paid  on  the  purchase 
thereof,  together  with  interest  thereon,  at  the  rate  of  ten  per  cent 
per  annum,  from  the  time  of  such  sale;  and  on  such  sum  being  paid 
as  aforenaid,  the  sale  and  certificate  shall  be  null  and  void." 

"  In  all  cases  hereafter,  where  lands  shall  be  sold  under  and  by 
virtue  of  any  decree  of  a  court  of  equity,  for  the  sale  of  mortgage- 
lands,  it  shall  be  lawful  for  the  mortgagor  of  such  lands,  his  heirs, 
executors,  administrators,  or  grantees,  to  redeem  the  same,  in  the 
manner  provided  in  this  chapter  for  the  redemption  of  lands  sold 
by  viitue  of  executions  issued  upon  judgments  at  common  law; 
and  judgment  cre^litoi-s  may  redeem  lands  sold  under  any  such 
decree,  in  the  same  manner  as  is  prescribed  for  the  redempiion  of 
lands  sold  on  execution  issued  upon  judgments  at  common  law." 

It  is  denied  that  these  statutes  are  of  any  force  in  cases  where 
the  decree  of  foreclosure  is  rendered  in  a  court  of  the  United 
States,  on  the  ground  that  the  equity  practice  of  these  courts 
i3  governed  solely  by  the  precedents  of  the  English  Chancery 
Court  as  they  existed  prior  to  the  declaration  of  independence, 
and  by  such  rules  of  practice  as  have  been  established  by  the 
Supreme  Court  of  the  United  States,  or  adopted  by  the  circuit 
courts  for  their  own  guidance.  And  treating  all  the  proceed- 
ings subsequent  to  a  decree  which  are  necessary  for  its  enforci3- 
ment  as  matter  of  practice,  and  as  belonging  solely  to  the  course 
of  procedure  in  courts  of  equity,  it  is  said  that  not  only  do  the 
manner  of  conducting  the  sale  under  a  decree  of  foreclosure, 
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and  all  the  incidents  of  sach  a  sale,  oome  within  the  niled  of 
practice  of  the  court,  but  that  the  effects  of  such  a  sale,  on  the 
rights  acquired  by  the  purchaser  and  those  of  the  mortgagor, 
and  his  subsequent  grantees,  are  also  mere  matters  of  practice 
to  be  regulated  by  the  rules  of  the  court,  as  found  in  the  sources 
we  have  mentioned. 

On  the  other  hand,  it  is  said  that  the  effect  of  the  sale  and 
conveyance  made  by  the  commissioner  is  to  transfer  the  title  of 
real  estate  from  one  person  to  another,  and  that  all  the  means 
by  which  the  title  to  real  property  is  transferred,  whether  by 
deed,  by  will,  or  by  judicial  proceeding,  are  subject  to,  and  may 
be  governed  by,  the  legislative  will  of  the  State  in  which  it  lies, 
except  where  the  law  of  the  State  on  that  subject  impairs  the 
obligation  of  a  contract.  And  that  all  the  laws  of  a  State 
existing  at  the  time  a  mortgage  or  any  other  contract  is  made, 
which  affect  the  rights  of  the  parties  to  the  contract,  enter  into 
and  become  a  part  of  it,  and  are  obligatory  on  all  courts  which 
assume  to  give  remedy  on  such  contracts. 

We  are  of  opinion  that  the  propositions  last  mentioned  are 
sound ;  and  if  they  are  in  conflict  with  the  general  doctrine  of 
the  exemption  from  State  control  of  the  chancery  practice  of 
the  Federal  courts,  as  regards  mere  modes  of  procedure,  they 
are  of  paramount  force,  and  the  latter  must  to  that  extent  give 
way.  It  would  seem  that  no  argument  is  necessary  to  establish 
the  proposition  that  when  substantial  rights,  resting  upon  a 
statute,  which  is  clearly  within  the  legislative  power,  come  in 
conflict  with  mere  forms  and  modes  of  procedure  in  the  courts, 
the  latter  must  give  way,  and  adapt  themselves  to  the  forms 
necessary  to  give  effect  to  such  rights.  The  flexibility  of  chan- 
cery methods,  by  which  it  moulds  its  decrees  so  as  to  give  appro- 
priate relief  in  all  cases  within  its  jurisdiction,  enables  it  to  do 
this  without  violence  to  principle.  If  one  or  the  other  must 
give  way,  good  sense  unhesitatingly  requires  that  justice  and 
positive  rights,  founded  both  on  valid  statutes  and  valid  con- 
tracts, should  not  be  sacrificed  to  mere  questions  of  mode  and 
form. 

Let  us  see  if  the  statutes  of  Illinois  on  this  subject  do  confer 
(lositive  and  substantial  rights  in  this  matter. 

It  is  not  denied  that  in  suits  for  foreclosure  in  the  conrts  of 
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that  State  the  right  to  redeem  within  twelve  months  after  the 
sale  under  a  decree  of  foreclosure  is  a  valid  right,  and  one  which 
must  govern  those  courts. 

Nor  is  it  pretended  that  this  court,  or  any  other  Federal 
court,  can,  in  such  case,  review  a  decree  of  the  State  court 
which  gives  the  right  to  redeem.  This  is  a  clear  recognition 
that  nothing  in  that  statute  is  in  conflict  with  any  law  of  the 
United  States.  If  this  be  so,  how  can  a  court,  whose  functioM 
rest  solely  in  powers  conferred  by  the  United  States,  administer 
a  different  law  which  is  in  conflict  with  the  right  in  question  ? 
To  do  so  is  at  once  to  introduce  into  the  jurisprudence  of  the 
State  of  Illinois  the  discordant  elements  of  a  substantial  right 
which  is  protected  in  one  set  of  coui-ts  and  denied  in  the  other, 
with  no  superior  to  decide  which  is  right.  Olcott  v.  Bynum  et 
al,  17  Wall.  44 ;  Hz  parte  McNeil,  13  id.  286. 

Of  the  soundness  of  the  first  proposition  of  the  appellant  it 
would  seem  there  can,  under  the  decisions  of  this  court,  be  little 
doubt. 

The  earliest  utterance  of  the  court  on  the  subject  is  found  in 
the  case  of  the  United  States  v.  Crosby  (7  Cranch,  115),  in 
which  this  explicit  language  is  used :  *^  The  court  entertain  no 
doubt  on  the  subject ;  and  are  clearly  of  opinion  that  the  title 
to  land  can  be  acquired  and  lost  only  in  the  manner  prescribed 
by  the  law  of  the  place  where  such  land  is  situated."  And  in 
Clark  V.  Graham  (6  Wheat.  577)  it  said :  "  It  is  perfectly  clear 
that  no  title  to  lands  can  be  acquired  or  passed,  unless  according 
to  the  laws  of  the  State  in  which  they  are  situate." 

In  the  case  of  McCormich  v.  Sullevant  (10  id.  192),  the  court 
held  a  will  devising  lands  in  Ohio,  which  was  made  and  recorded 
in  Pennsylvania,  where  the  devisor  resided,  and  which  was  other- 
wise perfect,  inoperative  to  confer  title  in  Ohio,  because  it  had 
not  been  probated  in  that  State,  as  the  law  of  Ohio  required. 
•'  It  is  an  acknowledged  principle  of  law,"  said  the  court,  '*  that 
the  title  and  disposition  of  real  property  is  exclusively  subject 
to  the  laws  of  the  country  where  it  is  situated,  which  can  alone 
prescribe  the  mode  by  which  a  title  to  it  can  pass  from  one 
person  to  another." 

In  the  case  of  WaUs  et  al.  v.  Waddell  et  al  (6  Pet.  389),  a 
question  very  much  like  the  one  before  us  arose.     Watts  wa9 
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seeking  to  compel  Waddell  to  accept  a  deed  and  pay  for  land 
which  he  had  sold  him  many  years  before,  the  relief  sought 
being  in  the  nature  of  specific  performance.  It  was  objected 
that  Watts  could  not  convey  a  good  title  to  a  part  of  the  knd 
which  he  claimed  to  receive  from  the  heirs  of  Powell  by  a  decreo 
rendered  in  the  Circuit  Court  for  the  District  of  Kentucky.  And 
although  the  proper  parties  were  before  that  court,  and  a  con- 
veyance had  been  made  to  Watts  by  a  commissioner  appointed 
by  the  court,  it  was  held  that,  as  no  statute  of  Ohio  recognized 
such  a  mode  of  transferring  title,  the  deed  of  the  commissioner 
was  wholly  ineffectual.  It  will  be  seen  that  here  was  a  court 
of  equity,  proceeding  according  to  its  usual  forms,  transferring 
title  from  one  party  to  another,  both  of  whom  were  before  the 
court,  yet  its  decree  held  wholly  ineffectual  under  the  principle 
we  are  considering. 

We  will  close  these  citations  by  using  the  language  which 
had  the  unanimous  assent  of  the  court  in  the  recent  case  of 
McQ-oon  V.  Scales  (9  Wall.  23)  :  "It  is  a  principle  too  firmly 
established  to  admit  of  dispute  at  this  day,  that  to  the  law  of 
the  State  in  which  land  is  situated  must  we  look  for  the  rules 
which  govern  its  descent,  alienation,  and  transfer,  and  for  the 
effect  and  construction  of  conveyances." 

The  decree  in  this  case,  the  sale  made  under  it,  and  the  deed 
made  on  thac  sale,  will  constitute  a  transfer  of  the  title  within 
the  meaning  of  the  principle  thus  laid  down.  Neitlier  the  pur- 
chaser at  that  sale,  nor  any  one  holding  under  him,  can  show 
title  in  any  other  way  than  through  the  judicial  proceeding  in 
this  suit.  These  proceedings  are  a  necessary  part  of  the  tiuns- 
fer  of  title.  The  legislature  of  Illinois  has  prescribed,  as  an 
essential  element  of  the  transfer  by  the  courts  in  foreclosure 
suits,  that  there  shall  remain  to  the  mortgagor  the  right  of 
redemption  for  twelve  months,  and  to  judgment  creditora  a 
similar  right  for  fifteen  months,  after  the  sale,  before  the  right 
of  the  purchaser  to  the  title  becomes  vested.  This  right,  as  a 
condition  on  which  the  title  passes,  is  as  obligatory  on  the 
Fedei-al  courts  as  on  the  State  courts,  because  in  both  cases  it 
is  mode  a  rule  of  property  by  the  legislature,  which  liad  the 
power  to  prescribe  such  a  rule.  See  Uni  ed  States  v.  Fox^  94 
U.  S.  316. 
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But  there  is  another  view  of  the  question  which  is  equally 
forcible,  and  which  leads  to  the  same  result.  All  contracts 
between  private  parties  are  made  with  reference  to  the  law  of 
the  place  where  they  are  made  or  are  to  be  performed.  Their 
construction,  validity,  and  effect  are  governed  by  the  place 
where  they  are  made  and  are  to  be  performed,  if  that  be  the 
same  as  it  is  in  this  case.  It  is,  therefore,  said  that  the^e  laws 
enter  into  and  become  a  part  of  the  contract. 

There  is  no  doubt  that  a  distinction  has  been  drawn,  or 
attempted  to  be  drawn,  between  such  laws  as  regulate  the 
rights  of  the  parties,  and  such  as  apply  only  to  the  remedy.  It 
may  be  conceded  that  in  some  cases  such  a  distinction  exists. 
In  the  recent  case  of  Tennessee  v.  Sneed  (^supra^  p.  69),  we  held 
that,  so  long  as  there  remained  a  sufiQcient  remedy  on  the  con- 
tract, an  act  of  the  legislature,  changing  the  form  of  the  remedy, 
did  not  impair  the  obligation  of  the  contract.  But  this  doctrine 
was  said  to  be  subject  to  the  limitation  that  there  remained  a 
remedy  which  was  complete,  and  which  secured  all  the  substan- 
tial rights  of  the  party. 

At  all  events,  the  decisions  of  this  court  are  numerous  that 
the  laws  which  prescribe  the  mode  of  enforcing  a  contract, 
which  are  in  existence  when  it  is  made,  are  so  far  a  part  of  the 
contract  that  no  change  in  these  laws  which  seriously  interfere 
with  that  enforcement  are  valid,  because  they  impair  its  obli- 
gation within  the  meaning  of  the  Constitution  of  the  United 
States.  Edwards  v.  Kearzey^  supra^  p.  595.  That  this  very 
right  of  redemption,  after  a  sale  under  a  decree  of  foreclosure, 
is  a  part  of  the  contract  of  mortgage,  where  the  law  giving  the 
right  exists  when  the  contract  is  made,  is  very  clearly  stated 
by  Mr.  Chief  Justice  Taney,  in  the  case  of  Bronson  v.  Kinzie^ 
1  How.  311.  That  case  was  one  which  turaed  on  the  identical 
statute  of  Illinois  which  is  invoked  by  the  appellant  in  this 
case.  The  mortgage,  however,  on  which  that  suit  was  founded 
was  made  before  the  statute  was  passed ;  and  the  court  held,  that, 
because  the  statute  conferred  a  new  and  additional  right  on  one 
of  the  parties  to  the  contract,  which  impaired  its  obligation,  it 
was  for  that  reason  forbidden  by  the  Constitution  of  the  United 
States,  and  void  as  to  that  contract.  But  the  Chief  Justice,  in 
delivering  the  opinion,  further  declared,  that,  as  to  all  contracts 
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made  after  its  enactment,  the  statute  entered  into  and  boeame 
a  part  of  the  contract,  and  was  therefore  valid  and  binding  in 
the  Federal  courts  as  well  as  those  of  the  State.  As  it  is  im*- 
possible  to  state  the  case  and  the  doctrine  applicable  to  the  case 
before  us  any  better,  we  give  the  language  of  the  court  on  that 
occasion :  — 

"  When  this  contract  was  made,"  said  the  court,  "  no  statute 
had  been  passed  by  the  State  changing  the  rules  of  law  or 
equity  in  relation  to  a  contract  of  this  kind,  and  it  must,  there- 
fore, be  governed,  and  the  rights  of  the  parties  under  it  meas- 
ured, by  the  rules  above  stated.  They  were  the  laws  of  Illinois 
at  the  time,  and,  therefore,  entered  into  the  contract,  and 
formed  a  part  of  it,  without  any  express  stipulation  to  that 
effect  in  the  deed.  Thus,  for  example,  there  is  no  covenant  in 
the  instrument  giving  the  mortgagor  the  right  to  redeem  by 
paying  the  money  after  the  day  limited  in  the  deed,  and  before 
he  was  foreclosed  by  the  decree  of  the  Court  of  Chancery :  yet 
no  one  doubts  his  right  or  his  remedy ;  for,  by  the  laws  of  the 
State  then  in  force,  this  right  and  this  remedy  were  a  part  of 
the  law  of  the  contract,  without  any  express  agreement  of  the 
parties."  Speaking  of  the  law  now  under  consideration,  he 
said :  ^^  This  law  gives  to  the  mortgagor  and  to  the  judgment 
creditor  an  equitable  estate  in  the  premises,  which  neither  of 
them  would  have  been  entitled  to  under  the  original  contract ; 
and  these  new  interests  are  directly  and  materially  in  conflict 
with  those  which  the  mortgagee  acquired  when  the  mortgage 
was  made."  ^^  Mortgages  made  since  the  passage  of  these  laws 
must  undoubtedly  be  governed  by  them ;  for  every  State  has 
the  power  to  prescribe  the  legal  and  equitable  obligations  of  a 
contract  to  be  made  and  executed  within  its  jurisdiction.  It 
may  exempt  any  property  it  thinks  proper  from  sale  for  the 
payment  of  a  debt,  and  may  impose  such  conditions  and  restric- 
tions upon  the  creditor  as  its  judgment  and  policy  may  dictate. 
And  all  future  contracts  would  be  subject  to  such  provisions, 
and  they  would  be  obligatory  on  the  parties  in  the  courts  of 
the  United  States,  as  well  as  in  those  of  the  State." 

In  Clark  v.  Reybum  (8  Wall.  818),  the  court,  in  recognition 
of  the  doctrine  that  the  statute  becomes  a  part  of  the  contract, 
uses  this  language :  ''  In  this  country,  the  proceeding  in  most  of 


Oct.  1877.]  liKiNB  i\  Insukance  Co.  686 

the  States,  and  perhaps  in  all  of  them,  is  regulated  by  statute, 
The  remedy  thus  provided,  when  the  mortgage  is  executed, 
enters  into  the  convention  of  the  parties,  in  so  far  that  any 
change  by  legislative  authority  which  affects  it  substantially 
to  the  injury  of  the  mortgagee,  is  held  to  be  a  law  ^impairing 
the  obligation  of  the  contract,'  within  the  meaning  of  the  pro- 
vision of  the  Constitution  upon  the  subject." 

We  are  not  insensible  to  the  fact  that  the  industry  of  counaai 
has  been  rewarded  by  finding  cases  even  in  this  court  in  wh^etfl 
the  proposition  that  the  rules  of  practice  of  the  Federal  courts 
in  suits  in  equity  cannot  be  controlled  by  the  laws  of  the 
States,  is  expressed  in  terms  so  emphatic  and  so  general  as  to 
seem  to  justify  the  inference  here  urged  upon  us.  But  we  do 
not  find  that  it  has  been  decided  in  any  case  that  this  principle 
has  been  carried  so  far  as  to  deny  to  a  party  in  those  courts 
substantial  rights  conferred  by  the  statute  of  a  State,  or  to  add 
to  or  take  from  a  contract  that  which  is  made  a  part  of  it  by 
the  law  of  the  State,  except  where  the  law  impairs  the  obliga- 
tion of  a  contract  previously  made.  And  we  are  of  opinion 
that  Mr.  Chief  Justice  Taney  expressed  truly  the  sentiment 
of  the  court  as  it  was  organized  in  the  case  of  Bron%on  y. 
Kinzie^  as  it  is  organized  now,  and  as  the  law  of  the  case  is, 
when  he  said  that  "  all  future  contracts  would  be  subject  to 
such  provisions,  and  they  would  be  obligatory  upon  the  par- 
ties in  the  courts  of  the  United  States  as  well  as  those  of  the 
States." 

It  is  not  necessary,  as  has  been  repeatedly  said  in  this  court, 
that  the  form  or  mode  of  securing  a  right  like  this  should  fol- 
low precisely  that  prescribed  by  the  statute.  If  the  right  is 
substantially  preserved  or  secured,  it  may  be  done  by  such  suit- 
able methods  as  the  flexibility  of  chancery  proceedings  will 
enable  the  court  to  adopt,  and  which  are  most  in  conformity 
with  the  practice  of  the  court.  JSx  parte  McNeill^  18  Wall. 
236.  In  the  case  before  us  no  better  mode  occurs  to  us  than 
that  prescribed  by  the  statute  ;  namely,  that  the  master  mak- 
ing  the  sale  shall  give  to  the  purchaser  a  certificate  of  the  sale, 
with  the  sum  at  which  the  land  was  sold,  and  a  statement  that, 
unless  redeemed  within  fifteen  months  by  some  one  authorised 
by  the  law  to  make  sue)    redemption,  be  will  be  entitled  to  n 


640  GoLD-MiNiNQ  Go.  V.  National  Bank.       [Sup.  Gi 

deed.  The  matter  being  thus  reported  to  the  court,  it  can,  a1 
the  end  of  the  time  limited,  make  such  final  decree  of  confirma 
tion  and  foreclosure  of  all  equities  as  are  necessary  and  proper: 
or,  if  the  land  be  redeemed,  then  such  other  decree  as  the 
rights  of  the  parties  consequent  on  such  redemption  may 
require. 

The  decree  of  the  Circuit  Court  will  be  reversed,  so  far  as  it 
requires  the  sale  to  be  made  in  accordance  with  the  course  and 
practice  of  the  court,  and  the  case  remanded  with  directions  to 
modify  the  decree,  by  making  provision  for  the  sale  and  redemp- 
tion in  conformity  to  this  opinion ;  and  it  is 

So  ordered. 

Mb.  Justice  Harlan  dissented. 


Gold-Mining  Company  v.  National  Bank. 

1.  A  defendant,  sued  hj  a  national  bank  for  moneys  it  loaned  him,  cannot  set  ii| 

as  a  bar  that  they  exceeded  in  amount  one-teuth  part  of  its  capital  stock 
actually  paid  in. 

2.  Where  an  agent,  without  authority,  borrows  moneys  in  the  name  of  his  princi 

pal,  and  the  latter,  when  they  have  been  applied  to  his  use  and  payment  is 
demanded  of  him,  fails,  within  a  reasonable  time  thereafter,  to  disavow  the 
act  of  Ills  agent,  the  jury  is  authorized  to  consider  the  principal  as  asscntmg 
to  what  was  done  in  his  name. 
•>  A  juror  in  a  civil  action,  who,  on  his  votre  <//fie,  expresses  an  entire  willingness^ 
as  well  as  ability,  to  accept  the  facts  as  they  shall  be  developed  by  the  evi 
dence,  and  return  a  verdict  in  accordance  witii  them,  is  not  rendered  incom 
petent  by  having  previously  conversed  with  a  person  about  the  case,  and 
received  an  impression  in  relation  to  the  facts. 

Errob  to  the  Supreme  Court  of  the  Territory  of  Colorado. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Wheeler  H.  Peckham  for  the  plaintiff  in  error. 
Mr,  J.  M.  Woolworthy  contra. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court 
This  was  an  action  by  the  Rocky  Mountain  National  Ban} 
against  the  Union  Gold-Mining  Company  of  Colorado,  to  recovei 
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a  balance  of  ovei'di-aft,  due  upon  the  account  kept  at  the  hank^ 
in  the  name  of  the  company.  The  balance  of  over-draft, 
exceeding  820,000,  was  created  by  drafts  or  checks  drawn  by 
one  Sabin,  who,  claiming  to  be  the  authorized  agent  of  the 
company,  acted  in  its  name,  and  made  deposits  from  time  to 
time  to  its  credit.  The  jury  rendered  a  verdict  in  favor  of  the 
bank  for  the  amount  of  the  over-draft  with  interest  ($30,358.82), 
and  from  the  judgment  entered  upon  that  verdict  the  present 
writ  of  error  is  brought. 

The  defendant  presented  formal  requests  to  charge  to  the 
nufnber  of  forty,  one  of  which  was  subdivided  into  three  parts. 
It  asked  for  a  new  trial  upon  ten  grounds  sevemlly  set  foi*th ; 
and  the  assignment  of  errors  below  discloses  one  hundred  and 
thirty-three  allegations  of  error. 

There  was  but  a  single  question  in  the  case ;  to  wit.  Were 
the  acts  of  Sabin  the  acts  of  the  gold-mining  company,  either 
by  original  authority  or  by  ratification  ?  As  it  was  finally  put  to 
the  jury,  Was  there  a  ratification  of  his  acts  by  the  company  ? 
We  shall  consider  the  objections  most  senously  urged  and 
having  the  greater  plausibility. 

The  first  objection  to  the  recovery  arises  from  the  amount  of 
the  debt.  The  plaintiff  is  a  national  bank  organized  under  the 
act  of  Congress  of  June  8, 1864,  with  a  capital  stock  of  $50,000. 
IS  Stat.  99.  By  the  twenty-ninth  section  of  that  act,  it  is  pro- 
vided as  follows:  '^The  total  liabilities  to  an}^  association  of 
any  person,  or  of  any  company,  corporation,  or  firm,  for  money 
borrowed,  including  in  the  liabilities  of  a  company  or  firm  the 
liabilities  of  the  several  membei*s  thereof,  shall  at  no  time  ex- 
ceed one-tenth  part  of  the  amount  of  the  capital  stock  of  such 
association  actually  paid  in."     Rev.  Stat.,  sect.  5200. 

After  obtaining  and  holding  to  its  own  use  the  money,  can 
the  mining  company  be  allowed  to  interpose  the  plea  that  the 
bank  had  no  right  to  loan  the  money  ?  In  Harris  v.  RunneU 
(12  How.  79),  where  the  defendant  sued  upon  a  note  set  up 
the  illegality  of  its  consideration,  it  ^vas  held  that  the  whole 
statute  then  in  question  must  be  examined  to  discover  whether 
it  uitended  to  prevent  courts  of  justice  from  enforcing  con- 
tracts  in  relation  to  the  act  prohibited ;  and  thalfwhen  a  stat» 
ate  prohibits  an  act,  or  annexes  a  penalty  for  its  commission, 
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it  does  not  follow  that  the  unlawfulness  of  the  act  was  meani 
to  avoid  a  contract  made  in  contravention  of  it.  A  statute 
provided  that  slaves  should  not  be  brought  into  the  State  with- 
out  a  previous  certificate  signed  by  two  freeholders.  Slaves 
were  brought  in  without  such  certificate  and  sold,  and  the  pur- 
chaser was  held  liable  for  the  purchase-money.  Mr.  Justice 
Wayne  said  that  the  rule  was  allowed  not  for  the  benefit  of 
either  party  to  the  illegal  contract,  but  altogether  upon  grounds 
of  public  policy. 

In  O'ffare  v.  The  Second  National  Bank  of  TitusvUle  (77  Pa. 
St.  96),  the  question  was  made  upon  the  statute  we  are  con- 
sidering, and  it  was  objected  that  the  bank  could  not  recover 
the  amount  of  the  loans  in  excess  of  the  proportion  specified. 
The  court  held  that  the  section  of  the  statute  referred  to  was 
intended  as  a  rule  for  the  government  of  the  bank,  and  that 
the  loan  was  not  void.  See  also  Pangbom  v.  Westlake  et  al.^ 
86  Iowa,  546 ;   Vining  et  al  v.  Bricker,  14  Ohio  St.  831. 

We  do  not  think  that  public  policy  requires  or  that  Congress 
intended  that  an  excess  of  loans  beyond  the  proportion  speci- 
fied should  enable  the  borrower  to  avoid  the  payment  of  the 
money  actually  received  by  him.  This  would  be  to  injure  the 
interests  of  creditors,  stockholders,  and  all  who  have  an  interest 
m  the  safety  and  prosperity  of  the  bank. 

We  are  of  the  opinion  that  this  objection  is  not  well  taken. 

It  is  contended  that  there  was  error  in  admitting  Perrin  to 
sit  as  a  juror  in  the  cause.  It  appears  that  he  had  previously 
conversed  with  another  party  in  relation  to  the  facts  of  the 
case,  and  had  received  from  him  an  impression  in  relation  to 
tliem.  He  expressed  an  entire  willingness,  as  well  as  an  ability, 
to  accept  the  facts  as  they  should  be  developed  by  the  evidence, 
and  to  render  a  verdict  in  accordance  with  them.  He  wiis  evi- 
dently an  intelligent  man,  and  well  qualified  to  act  as  a  juror  in 
such  a  case.  When  his  name  was  called,  he  was  sworn  to 
answer  truly  to  such  questions  as  should  be  put  to  him  touch- 
ing bis  competency  to  sit  as  a  juror  in  the  case.  Questions 
were  put  to  him  by  the  respective  counsel,  and  were  answered 
by  him,  the  result  of  which  was  as  above  stated.  At  the  close 
of  his  examination,  the  record  states  as  follows ;  viz.,  ^^  By  the 
court.     Well,  I  think  he  is  competent.     Here  the  defendant 
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challenged  the  juror  Perrin,  for  cause.  The  court  denied  the 
challenge,  and  the  defendant  then  and  there  excepted  to  the 
ruluig  of  the  court."  It  is  not  so  stated  in  words,  but  it  is 
assumed  that  thereupon  Perrin  took  his  seat  as  a  juror,  and 
acted  as  such  during  the  trial.  The  facts  as  stated  by  the 
juror  do  not  justify  a  cliallenge  for  cause  in  a  civil  action. 
Rogers  v.  Rogers^  14  Wend.  (N.  Y.)  131 ;  Jackson  v.  2%e  Conp- 
monwealth^  28  Gratt.  ( Va.)  919 ;  Freeman  v.  The  People^  4  Den. 
(N.  Y.)  9;  Lowenherg  v.  People,  5  Park.  Cr.  (N.  Y.)  414; 
Sanchez  v.  The  People,  22  N.  Y.  147. 

The  decision  of  the  challenge  was  submitted  to  the  judge« 
and  we  see  no  just  cause  of  complaint  in  his  decision. 

Numerous  objections  were  made  to  the  admission  and  rejec- 
tion of  evidence,  which  do  not  require  consideration.  We 
refer  only  to  the  objection  to  the  statements  or  admissions  of 
Becker,  the  president  of  the  mining  company.  These  were 
made  at  various  times  at  Colorado  and  at  New  York. 

The  defendant  was  a  mining  company  organized  under  the 
laws  of  the  State  of  New  York,  but  whose  mines  and  whose 
business  (so  far  as  it  had  any)  were  in  Colorado.  Sabin  leased 
a  part  >f  their  mines,  and  professed  to  carry  on  another  portion 
of  them  on  account  of  the  company,  and  to  borrow  the  money 
for  its  use  in  that  business. 

Becker  spent  much  time  in  Colorado  in  attending  to  the 
company's  business  there ;  and,  omitting  the  questionable  posi- 
tion of  Sabin,  he  was  the  only  representative  in  that  region. 

The  effort  of  the  plaintiff  on  the  trial  was  to  show  an  origi- 
nal authority  in  Sabin  to  draw  checks  in  the  name  of  the  com- 
pany, and,  failing  in  that,  to  establish  a  ratification  of  his  acts 
by  which  the  company  would  be  chargeable.  To  this  end,  the 
knowledge  of  Becker  of  what  was  done  by  Sabin,  and  his  ac- 
tion in  relation  thereto,  were  given  in  evidence. 

The  effect  of  this  evidence  and  of  the  objections  thereto  is 
much  diminished  by  the  charge  given  by  the  judge,  that  the 
jury  might  assume  that,  prior  to  the  16th  of  December,  1868, 
Sabin  had  no  authority  to  borrow  money  in  its  name,  but  that 
it  was  competent  for  the  defendant  to  ratify  the  acts  and  assume 
Ine  indebtedness  created  in  its  name.  He  further  charged  them 
that  if  Sabin  was  it«  agent,  and  borrowed  money  in  its  name 
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which  was  expended  in  the  defendant's  business,  and  the  pay- 
ment thereof  was  demanded  of  the  defendant,  they  wei-e  to 
consider  whether  the  deft!ndant,  with  knowledge  of  the  fact, 
assented  to  such  demand,  and  approved  the  act  of  Sabin  in 
obtaining  the  money ;  that  if  acts  have  been  done  by  an  agent 
in  excess  of  his  authority,  and  the  principal  on  being  informed 
of  them  fails  to  disavow  them  in  a  reasonable  time,  his  silence 
may  be  considered  as  an  acquiescence  in  and  an  assent  to  the 
acts  done. 

On  the  16th  of  December,  1868,  Becker,  the  president,  closed 
up  the  accounts  of  the  company  with  Sabin,  and  paid  him  the 
balance  due  to  him.  Sabin's  books  and  the  bank-books  were 
then  present,  and  Becker  knew  the  amount  of  the  indebtedness 
which  had  then  been  incurred  by  Sabin  to  the  bank  in  the 
name  of  the  company.  This  settlement  was  in  the  presence 
of  the  cashier  of  the  bank,  and  made  by  his  aid.  This  was 
clear  and  distinct  notice  to  Becker  of  the  action  of  this  agent 
of  his  company  in  its  name.  Becker,  as  president  of  the  com- 
pany, was  the  suitable  man  to  receive  the  information;  and 
what  he  said  and  did  about  it,  and  what  action  in  repudiating 
the  doings  of  Sabin  was  taken  by  the  company,  or  whether 
there  was  no  disavowal,  might  well  be  learned  from  its  chief 
officer. 

Potter  and  Kountze  were  officers  of  the  bank,  and  their  con- 
versations with  Becker  were  of  a  similar  character. 

The  court  expressly  informed  the  jury  that  these  conveiv 
sations  were  allowed  for  the  purpose  of  showing  Becker's 
knowledge  of  the  indebtedness  and  the  demand  upon  him  for 
its  payment,  and  not  for  the  purpose  of  showing  a  promise 
on  the  part  of  the  defendant. 

We  see  no  error  in  this  branch  of  the  case. 

The  judge's  charge  on  the  subject  of  the  ratification  by  the 
company  of  the  acts  of  Sabin  contained  all  that  it  was  necessary 
to  say  to  the  jury.  It  was  in  substance,  that  if  Sabin  was  the 
agent  of  the  company  in  working  its  mines  in  Colorado  in  1867 
and  1868,  without  authority  to  borrow  money  in  its  name,  but 
did  in  fact  borrow  large  sums  of  the  plaintiff  in  its  name,  if, 
on  the  16th  of  December,  1868,  the  president  of  the  company 
was  informed  of  such  borrowing  and  of  the  amounts,  and  a 
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demand  was  made  for  the  payment  thereof,  and  if  within  a  rea^ 
Bonable  time  thereafter  the  company  failed  to  disavow  the  acts 
of  its  agent  in  so  borrowing  the  money,  the  jury  would  be 
authorized  to  consider  the  company  as  assenting  to  what  was 
done  in  its  name.  We  consider  this  charge  entirely  correct. 
Vianna  v.  Barclay^  3  Cow.  (N.Y.)  281 ;  Hazard  v.  Spear^  4  Keyes 
(N.  T.),  469;  Caimes  v.  BUeeker,  12  Johns.  (N.  Y.)  300. 

Judgment  affirmed. 


Insubance  Company  v.  Gossleb. 

1  So  long  a8  a  Tessel  exists  in  specie  in  the  hands  of  the  owner,  although  the 
may  require  repairs  greater  than  her  value,  a  case  of  "  utter  loss,"  within 
the  meaning  of  a  bottomry  and  respondentia  bond,  does  not  arise,  and  the 
continues  subject  to  the  hypothecation. 

2.  The  holder  of  such  a  bond,  which  was  conditioned  to  be  void  should  an  utter 
loss  from  any  of  the  enumerated  perils  occur,  is,  upon  a  wreck  of  the  vessel 
during  the  specified  voyage,  not  amounting  to  such  loss,  entitled  to  the  pro- 
ceeds of  the  cargo  saved  by  his  efforts,  as  against  the  insurers  thereof,  who 
accepted  an  abandonment  by  the  owners  as  for  a  "total  loss,"  and  paid  the 
■mount  of  their  policies,  said  proceeds  being  insufficient  to  satisfy  the  bond. 
So  held  in  tills  case,  which  relates  solely  to  such  proceeds. 

Eruob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  plaintiff,  the  Delaware  Mutual  Safety  Insurance  Com- 
pany, was  insurer  of  a  cargo  of  sugar  on  board  the  "  Frances," 
from  Java  to  Boston.  After  leaving  her  port  of  departure,  the 
vessel  encountered  a  hurricane,  which  compelled  her  to  proceed 
to  Singapore,  where  she  was  repaired  and  fitted  to  continue  the 
voyage. 

To  meet  the  expenses  of  repairs,  the  master  was  obliged  to 
borrow  at  Singapore  the  sum  of  $26,055.43,  Singapore  currency, 
and  to  execute,  on  the  twelfth  day  of  July,  ltt72,  a  bottomry 
bond  for  that  sum,  with  marine  interest  at  twenty-seven  and  a 
half  per  cent,  upon  the  vessel  and  freight. 

The  bond  contained  the  following  stipulation :  — 

^Providedy  nevertheless^  and  it  is  hereby  agreed,  that  if,  in  the 
course  of  the  said  voyage,  an  utter  loss  of  the  said  vessel  by  fire* 
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lightning,  enemies,  men-of-war,  or  any  other  perils,  dangers,  aod 
dents,  or  casualties  of  the  seas  or  navigation,  shall  unavoidably 
happen,  then  the  said  loan  and  interest  shall  not  be  payable,  and 
all  parties  liable  therefor  shall  be  wholly  discharged  therefrom,  and 
the  loss  shall  be  wholly  borne  by  the  said  lenders  or  bondholders, 
and  every  thing  heroin  contained  for  payment  thereof  shall  be  void 
and  determined ;  save  and  except  only,  and  provided  in  such  case, 
that  the  said  lenders  or  bondholders  shall  be  entitled  to  such  aver- 
age as  can  be  hereby  lawfully  secured  to  them  on  all  salvage  recov- 
erable in  respect  to  the  said  vessel,  freight,  and  goods,  or  any  of 
them." 

The  vessel  sailed  from  Singapore  for  Boston,  encountered  a 
storm  in  the  month  of  December  following,  and  was  cast  ashore 
on  Cape  Cod,  Mass. 

The  defendants,  Gossler  &  Co.,  who  were  agents  of  the 
bondholders  and  assignees  of  the  bond,  succeeded  in  saving 
somewhat  less  than  half  the  sugar  on  board,  and  forwarded  it 
to  Boston. 

The  vessel,  as  she  lay  upon  the  beach,  was  surveyed,  and, 
having  been  found  incapable  of  repair,  was  broken  up,  and  her 
materials  were  sold.  When  she  was  sold,  she  lay  ''on  the 
beach,  full  of  water,- as  high  as  she  could,  but  so  low  as  to  be 
submerged  at  high-water."  The  chains  and  anchors,  sails  and 
rigging  and  hull,  were  sold  separately,  at  auction,  by  the  un- 
derwriter, in  January,  1873:  the  chains,  anchors,  and  other 
utensils  bringing  $1,494.75 ;  the  sails  and  rigging,  $2,323.70 ; 
and  the  hull,  $2,000. 

Upon  learning  of  the  disaster,  the  owners  of  the  cargo  made 
abandonments  in  writing  to  the  plaintiff  as  the  underwriter 
thereon,  and  claimed  payment  for  a  total  loss  under  their 
respective  policies. 

The  letters  of  abandonment  were  dated,  respectively,  Dec. 
28,  80,  and  81,  1872. 

In  March,  1873,  the  plaintiff  paid  to  each  owner  the  amount 
of  a  total  loss  under  his  policy;  and  received  on  the  same 
date,  from  them  so  insured  and  paid,  an  assignment  and  trans- 
fer in  writing  of  "  the  sugar  of  said  ownera,  and  all  their 
right,  title,  interest,  trusts,  claim,  and  demand  therein  and 
thereto." 
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The  defendants,  as  agents  of  the  bondholders,  with  the  con^ 
sent  of  the  owners  of  the  cargo,  proceeded  to  sell  the  sugar 
saved ;  and  now  hold  the  proceeds,  claiming  them  on  account 
of  said  bond,  such  proceeds  not  being  sufficient  to  satisfy  it. 
The  plaintiff  having,  at  all  times,  claimed  them,  as  the  un- 
derwriter who  accepted  abandonments  and  paid  a  total  loss 
thereon,  brought  this  action  to  recover  them. 

The  case  was  tried  by  the  court  below;  and,  judgment  hav- 
ing been  rendered  for  the  defendants,  the  company  brought  the 
case  here. 

Mr.  William  Q.  BusseU  and  Mr.  Charles  M.  Reed  for  the 
plaintiff  in  error. 

The  facts  show  an  "  utter  loss  "  of  the  vessel.  Thomptton  v. 
The  Royal  Exchange  Assurance  Co.^  1  M.  &  S.  30 ;  The  El^ 
phanta^  9  Eng.  L.  &  Eq.  553 ;  Joyce  v.  Williamson,  3  Doug. 
164 ;  Pope  et  al.  v.  Nickerson  et  al,,  3  Story,  465 ;  Murray  v. 
Hatch^  6  Mass.  464  ;  Cambridge  v.  Anderton,  2  Bam.  &  Ci*ess. 
691 ;  Roux  v.  Salvador,  3  Bing.  N.  C.  266 ;  2  Arnould,  Ins., 
sect.  364,  365 ;  Marshall,  Ins.  446 ;  2  Parsons,  Mar.  Ins.  73 ; 
2  Phillips,  Ins.,  sect.  1485;  Barker  v.  Janson,  Law  Rep.  3  C.  P. 
303;  Walker  v.  Protection  Insurance  Co.,  29  Me.  317  ;  Gardner 
V.  Salvador,  1  Moo.  &  R.  116  ;  Irving  v.  Manning,  1  H.  L.  Rep. 
Cas.  287 ;  Mullett  v.  Shedden,  13  East,  308  ;  Cambridge  v.  An- 
derson, Ry.  &  M.  60 ;  Poole  v.  The  Protection  Insurance  Co., 
14  Conn.  46 ;  Tudor  v.  New  England  Muttud  Marine  Insurance 
Co.,  12  Gush.  (Mass.)  554;  Ht^g  v.  Augusta  Insurance  ^ 
Banking  Co.,  7  How.  595 ;  Dyson  v.  Rowcroft,  3  Bos.  &  Pul. 
474 ;  Appleton  v.  Crotvninshield,  8  Mass.  443 ;  Peele  v.  Suffolk 
Insurance  Co.,  7  Pick.  (Mass.)  254 ;  Peele  et  al.  v.  Merchants^ 
Insurance  Co.,  3  Mason,  27 ;  Crosby  v.  New  York  Mutual  Inr 
surance  Co.,  6  Bosw.  (N.  Y.)  369 ;  Stagg  v.  United  Insurance 
Co.,  3  Johns.  (N.  Y.)  Cas.  84 ;  Coit  v.  Smith,  id.  16. 

The  utter  loss  of  the  vessel  having  avoided  the  bond,  the 
holders  of  it  had  no  right,  under  its  terms,  to  the  proceeds  of 
the  cargo  saved  from  the  wreck.  1  Parsons,  Mar.  Ins.  221 ; 
2  Park,  Ins.  628,  629;  2  Phillips,  Ins.,  sect.  1488;  Joyce  v. 
Williamson,  3  Doug.  164 ;  Robertson  ^  Brotvn  v.  United  Insur- 
ance Co.,  2  Johns.  (N.  Y.)  Cas.  260 ;  Appleton  v.  Crovminshield^ 
8  Mass.  840;  Thomdike  v.  Stone,  11  Pick.  (Mass.)  188;  Bray 
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7.  Batei  and  Another^  9  Mete.  (Mass.)  237 ;  The  Ituuranee 
Company  of  Pennsylvania  v.  Duval  and  Another^  8  Sei-g.  &  R, 
(Pa.)  138;  TJie  Virgin^  8  Pet.  638;  The  Hunter,  1  Ware,  261; 

1  Parsons,  Mar.  Law, 420, and  cases  cited;  Marshall,  Ins.,  c.  13, 
sect.  7;  Stephen  v.  Broomfield,  L.  R.  2  P.  C.  616;  Columbian 
Insurance  Co.  v.  Asltby,  13  Pet.  831 ;  Gray  v.  Wain,  2  Scrg.  & 
R.  (Pa.)  229. 

Mr.  Charles  A.  Welch,  contra,  cited  The  Virgin,  8  Pet.  638; 
8  Kent,  Com.  »69,  860  ;  2  Arnould,  Ins.,  sect.  392;  1  Phillips, 
Ins.,  sect.  1170;  Abbott,  Shipp.,  p.  126;  Maude  &  Pollock, 
Shipp.,  p.  440;  Maclachlan,  Shipp.,  p.  67;  Hopkins'  Hand- 
Book  of  Average,  p.  93  ;  Cnimp,  Mar.  Ins.,  sect.  147 ;  Thomp- 
son y.  The  Royal  Exchange  Assurance  Co.,  1  M.  &  S.  SO ;  The 
Great  Pacific,  Law  Rep.  2  Ad.  &  £c.  881 ;  8.  C.   Law  Rep. 

2  P.  C.  616 ;  Broomfield  v.  Southern  Insurance  Co.,  Law  Rep. 
6  Ex.  192  ;  The  Insurance  Company  of  Pennsylvania  v.  Duval 
and  Another,  8  Serg.  &  R.  (Pa.)  138  ;  Delaware  Insurance  Co. 
V.  Archer,  3  Rawle  (Pa.),  216  ;  The  Catherine,  1  Eng.  L.  &  Eq. 
679;  The  Elephanta,  9  id.  663;  Bynkershoek,  Qusest.  Pub., 
lib.  8,  ch.  16 ;  The  Dante,  2  W.  Rob.  427 ;  Stephen  v.  Broom- 
field,  Law  Rep.  2  P.  C.  616. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Maritime  hypothecations  had  their  origin  in  the  necessities 
of  commerce,  and  they  are  said  to  be  the  creatures  of  necessity 
and  distress.  When  properly  authorized  and  duly  executed, 
they  are  of  a  high  and  privileged  character,  and  are  held  in 
great  sanctity  by  maritime  courts.  The  Vibilia,  1  W.  Rob.  1 ; 
The  Rhadamanthe,  1  Dod.  201 ;  The  Hero,  2  id.  139 ;  The  Kenr 
uersley  Castle,  3  Hagg.  1.  • 

Instruments  of  hypothecation  are  usually  executied  by  the 
master,  he  being  regarded  as  the  agent  of  the  owner ;  the  rule 
being  that  the  owner  is  bound  to  the  performance  of  all  lawful 
contracts  made  by  the  master  relative  to  the  usual  employment 
of  the  ship,  and  to  the  repairs  and  other  necessaries  furnished 
for  her  use.     The  Aurora,  1  Wheat.  96. 

Couti-acts  of  the  kind  are  authorized  in  emergencies,  for  the 
purpose  of  procuring  necessary  repairs  and  supplies  for  shipp 
which  may  happen  to  be  in  distress  in  foreign  ports,  where  tbo 
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master  and  the  owners  are  without  credit,  and  where,  nnleos 
assistance  can  be  procured  by  means  of  such  an  hypothecation, 
the  voyage  must  be  broken  up,  or  the  vessel  and  cai-go  must 
perish.     Burker  v.  The  Brig  M.  P.  lUch,  1  Cliff.  808. 

Such  an  hypothecation  of  the  vessel  by  the  master  is  only 
authorized  when  based  upon  necessity.  And  the  requii-ed 
necessity  is  twofold  in  its  character :  it  must  be  a  necessity  of 
obtaining  repairs  or  supplies  in  order  to  prosecute  the  voyage, 
and  also  of  resorting  to  such  an  hypothecation  from  inability 
to  procure  the  required  funds  in  any  other  way.  Thoma$  et  cU. 
V.  Osbom,  19  How.  22  ;  The  Her%ey,  8  Hagg.  404. 

Su£Scient  appears  to  show  that  the  plaintiffs  were  the  under- 
writers on  the  cargo  of  the  bark  ^'  Frances/'  consisting  of  sugar, 
on  her  voyage  from  Java  to  Boston ;  that,  in  due  course  of 
navigation,  the  bark  sailed  from  a  port  of  Java,  duly  laden, 
for  her  return  port;  that  she  soon  encountered  a  hurricane, 
which  compelled  the  master  to  cut  away  her  masts  to  save  the 
vessel,  and  to  put  into  a  neighboring  port  for  repairs,  from 
whence  it  became  necessary  for  the  bark  to  proceed  to  the 
port  of  Singapore  to  fit  the  vessel  to  continue  the  voyage. 
Destitute  of  funds  to  pay  the  expenses  incurred  for  the  repairs, 
and  without  credit,  the  master  was  obliged  to  execute  a  bot- 
tomry bond  there  for  the  sum  necessaiy  to  liquidate  those 
expenses,  with  marine  interest  at  twenty-seven  and  one-half 
per  cent,  upon  the  bark,  cai^,  and  freight.  All  matters  of 
the  sort  having  been  adjusted,  the  bark  sailed  from  the  port  of 
Singapore  for  the  port  of  Boston ;  but,  before  she  reached  her 
port  of  destination,  she  encountered  a  storm,  and  in  the  month 
of  December  of  that  year  was  wrecked  and  driven  ashoi-e  on 
Cape  Cod.  Prompt  measures  for  saving  as  much  as  possible 
from  the  wreck  were  adopted  by  the  defendants,  who  were  the 
agents  of  the  bondholders  or  the  assignees  of  the  same ;  and  it 
appears  that  they  succeeded  in  saving  nearly  half  of  the  cargo, 
which  was  sent  forwai'd  to  Boston,  and  was  subsequently  sold 
with  the  consent  of  the  owners. 

Subsequent  to  the  shipwreck,  the  bark  was  surveyed  as  she 
lay  upon  the  beach ;  and,  being  found  to  be  incapable  of  being 
repaii'ed,  she  was  broken  up,  and  her  material  was  sold  in  sepa- 
rate parcels,  including  the  hull,  chains,  anchors,  sails,  and  rig- 
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ging ;  and,  when  the  owners  of  the  cargo  were  informed  of  the 
disaster,  they  made  abandonment  in  writing  to  the  underwriters, 
under  each  policy  of  the  respective  dates,  as  stated  in  the 
agreed  statement,  claiming  payment  on  each  policy  as  for  a 
total  loss.  Pursuant  to  that  claim,  the  plaintiffs,  as  such 
underwriters,  paid  to  the  insured  owners  of  the  cargo  the 
amount  as  for  a  total  loss  under  each  policy,  and  received  from 
the  owners  an  assignment  and  transfer  in  writing  of  the  sugar 
of  the  owners,  and  of  all  their  right,  title,  and  interest  in  the 
same. 

Two  other  matters  are  admitted:  1.  That  the  defendants 
hoM  the  proceeds  of  the  sugar,  the  amount  being  less  than  the 
amount  of  the  bond.  2.  That  the  plaintiffs  accepted  the  aban- 
donments tendered  by  the  o\vners  of  the  cargo,  and  have  at  all 
times  claimed  what  was  saved  of  the  cargo. 

Payment  being  refused,  the  plaintiffs  brought  an  action  of 
assumpsit  against  the  defendants  for  money  had  and  received, 
and  the  parties  submitted  the  case  to  the  Circuit  Court,  upon  an 
agreed  statement  of  facts.  Hearing  was  had,  and  the  Circuit 
Court  rendered  judgment  for  the  defendants,  and  the  plaintiffs 
sued  out  the  present  writ  of  error. 

Due  execution  of  the  bond  in  question  is  conceded ;  nor  is  it 
questioned  that  the  circumstances  were  such  at  the  time  as  to 
give  the  master  the  power  to  make  the  loan,  nor  that  the  bond 
by  its  terms  covers  the  cargo  and  pending  freight  as  well  as 
the  bark,  unless  an  utter  loss  of  the  vessel  occurred  during  the 
voyage. 

Authority  of  the  master  to  hypothecate  the  ship  and  pending 
freight  in  such  a  case,  whenever,  within  the  meaning  of  the 
maritime  law,  it  becomes  necessary  to  enable  him  to  complete 
the  enterprise  in  which  the  ship  is  engaged,  was  never  doubted, 
whether  the  occasion  arises  from  extmordinary  peril  or  mis- 
fortune, or  from  the  ordinary  course  of  the  adventure.  Nothing 
but  necessity  can  be  a  proper  foundation  for  such  an  hypotheca- 
tion. And  that  necessity,  as  before  stated,  must  be  twofold  in  its 
character:  first,  it  must  be  a  necessity  of  obtaining  repairs  or 
supplies  in  order  to  prosecute  the  voyage ;  secondly,  it  must  be 
a  necessity  of  resorting  to  a  bottomry  bond,  from  inability  to 
procure  the  required  funds  in  any  other  way.     The  HerBey^ 
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8  Hagg.  404 ;  The  Fortitvde^  8  Sumn.  284 ;  1  ConU.  Adm. 
(2d  ed.)  269;  Abbott,  Shipp.  (11th  ed.)  126. 

Ship-owners  appoint  the  master,  and  they  are  in  general 
responsible  for  his  acts ;  but  the  general  rule  is  different  as  to 
the  cargo,  in  respect  to  which  the  master  is  the  mere  deposi- 
tary and  common  carrier,  whose  whole  relation  to  the  goods 
consists  in  his  obligation  of  due  conveyance,  safe  custody,  and 
right  delivery. 

Viewed  in  that  light,  it  was  supposed  at  one  time  that  the 
master  had  no  power  to  hypothecate  the  cargo  to  raise  funds  to 
prosecute  the  voyage,  whatever  the  necessity  might  be  ;  but  the 
rule  is  now  well  settled  the  other  way,  that  the  hypothecation 
may  extend  to  the  cargo  as  well  as  to  the  ship  and  freight. 
The  Lord  Cochrane,  1  W.  Rob.  318 ;  The  Chratitudine^  8  C. 
Rob.  240  ;  The  Packet^  3  Mason,  257  ;  The  Zephyr,  id.  348 ; 
The  United  Insurance  Co.  v.  Scott,  1  Johns.  (N.  Y.)  105; 
Fontaine  v.  The  Colombian  Insurance  Co.y  9  id.  29 ;  Searle  v. 
Scovell,  4  Johns.  (N.  Y.)  Ch.  218 ;  The  American  Insuranee 
Co.  V.  CoBter,  3  Paige  (N.  Y.),  328. 

Bottomry  bonds,  when  given  bon^a  fide  and  for  legitimate 
purposes,  are  to  be  liberally  protected.  It  is  important  for  the 
interests  of  commerce  that  a  master  in  a  foreign  port,  standing 
in  need  of  assistance,  arising  out  of  some  unforeseen  necessity, 
to  complete  a  voyage,  and  having  no  credit,  should  for  that 
object  be  invested  with  authority  to  pledge  the  ship,  and  charge 
upon  it  the  repayment  of  the  loan  in  case  of  her  safe  arrival. 
The  Reliance,  3  Hagg.  66. 

Beyond  all  doubt,  the  bond  in  this  case  hypothecates  the 
cargo  as  well  as  the  vessel  and  the  unpaid  freight  by  way  of 
bottomry,  as  security  for  the  payment  of  the  loan  on  the  terms 
and  conditions  specified  in  the  instrument,  which  are  as  follows : 
1.  That  the  vessel  shall  proceed,  and  complete  her  voyage 
without  unnecessary  deviation.  2.  That  the  principal  and 
marine  interest  shall  be  paid  in  the  manner  specified,  within 
three  days  after  the  safe  arrival  of  the  vessel  at  the  port  of 
destination,  and  before  the  cargo  is  landed  or  the  freight  col- 
lected. 3.  That  the  cargo  shall  not  be  landed  nor  the  freight 
collected  until  the  payment  is  made,  and  that  the  bondholders 
for  the  time  being  shall  have  the  privilege  of  enforcing  those 
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cokiditions.  4.  That  interest  on  the  aggr^ate  amount  at  the 
cun*ent  rate  in  the  port  of  destination  shall  be  paid  in  case  of 
failure  to  discharge  the  amount  of  the  principal  and  marine 
interest  as  stipulated. 

Superadded  to  those  terms  and  conditions  is  the  following 
stipulation,  in  the  form  of  a  proviso :  that  if  in  the  course  ol 
the  voyage  an  utter  loss  of  the  vessel  by  fire,  lightning,  enemies, 
men-of-war,  or  any  other  perils,  dangers,  accidents,  or  casualties 
of  the  seas  or  navigation,  shall  unavoidably  happen,  then  the 
loan  and  interest  shall  not  be  payable ;  and  all  parties  liable 
therefor  shall  be  wholly  dischai*ged  therefrom,  and  the  loss 
shall  be  wlioUy  borne  by  the  lenders  or  bondholders,  and 
every  thing  herein  contained  for  payment  shall  be  void  and 
determined,  save  and  except  only,  and  provided  in  such  case, 
that  the  lender  or  bondholdei*s  shall  be  entitled  to  such  average 
as  can  be  hereby  lawfully  secured  to  them  on  all  salvage  recov- 
erable in  respect  to  the  vessel,  freight,  and  goods,  or  any  of 
them. 

Difference  of  opinion  exists  among  Continental  writers  as  to 
the  meaning  of  the  exception  at  the  close  of  the  preceding 
condition ;  but  the  great  weight  of  authority,  even  from  that 
source,  is,  that  the  holder  of  the  bottomry  bond  is  preferred 
over  the  insurer  or  owner,  to  the  extent  of  his  legal  claim  for 
principal  and  marine  interest  secured  by  the  bond.  8  Boulay 
Paty,  Cours  de  Droit  Commercial  Maritime,  183. 

Instead  of  that,  Valin  holds  that  the  lender  on  bottomry  is 
entitled  in  such  a  case  only  to  such  a  proportion  of  the  value  of 
the  property  salved  as  the  sum  loaned  bears  to  the  whole  value 
of  the  property  hypothecated.  Pothier  and  Em^rigon  concur 
with  the  writer  first  named ;  and  the  Court  of  Privy  Council 
Appeals  decided,  that,  if  the  vessel  is  lost,  the  lender  <m  bot- 
tomry, though  his  remedy  is  limited  to  the  value  of  the  prop- 
erty salved,  is  entitled  to  the  whole  of  what  is  saved,  provided 
it  was  included  in  his  security.  Stephens  v.  Broomfield^  Law 
Rep.  2  P.  C.  522 ;  2  Em^rigon,  Traits  des  AssuraDces  Mari- 
times  et  des  Contrats  ik  la  grosse,  544. 

Much  discussion  took  place  in  the  preceding  case,  as  to  the 
meaning  of  the  stipulation  in  the  closing  part  of  the  condition 
of  the  instrument,  which  was  quite  similar  in  legal  effect  to  the 
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dofting  exception  in  the  present  case;  the  contention  being 
there,  as  here,  that  it  gave  the  owners  of  the  ship  or  cargo,  as 
the  case  may  be,  the  right  to  share  in  the  salved  property:  but 
the  court,  without  hesitation,  rejected  the  proposition  ;  holding 
that  the  theoiy  involved  a  forced  construction  of  the  stipula- 
tion, utterly  inconsistent  with  such  a  maritime  contract,  and  that 
it  reserved  no  such  right  to  the  owners.  The  Qreat  Pacific^ 
L.  R.  2  Ad.  &  Ec.  381. 

Authorities  to  show  that  the  doctrine  of  constructive  total 
loss  is  in  no  respect  applicable  to  such  a  contract  are  numerous, 
unanimous,  and  decisive.  ThomBaii  v.  The  Royal  Exchange  A^ 
9urance  Co.^  1  M.  &  iS.  80. 

In  the  case  of  bottomry,  said  the  Chief  Justice  in  that  case, 
nothing  short  of  a  total  destiniction  of  the  ship  will  constitute 
an  utter  loss;  for,  if  it  exist  in  specie  in  the  hands  of  the  owner, 
it  will  prevent  an  utter  loss:  and  text-writers  of  the  highest 
repute  adopt  the  same  rule,  and  express  it  in  substantially  the 
same  language.  Nothing  but  an  utter  annihilation  of  the  sub* 
ject  hypothecated,  says  Chancellor  Kent,  will  discharge  the 
borrower  on  bottoniiy ;  the  rule  being  that  the  property  saved, 
whatever  it  may  be  in  amount,  continues  subject  to  the  hy 
pothecation.  8  Kent,  Com.  (12th  ed.)  359 ;  Williams  &  Bruce, 
Prac.  47. 

Unless  the  ship  be  actually  destroyed,  and  the  loss  to  the 
owners  absolute,  it  is  not  an  utter  loss  within  the  meaning  of 
such  a  contract.  If  the  ship  still  exists,  although  in  such  a 
state  of  damage  as  to  be  constructively  totally  lost,  within  the 
meaning  of  a  policy  of  insurance ;  or  if  she  is  captured,  and 
afterwards  retaken  and  restored,  she  is  not  utterly  lost,  within 
the  meaning  of  that  phrase  in  the  contract  of  hypothecation. 
Maude  &  Pollock,  Shipp.  (3d  ed.)  44 ;  The  Catherine,  1  Eng. 
L.  &  Eq.  679 ;  The  Elephanta,  9  id.  653. 

Support  to  that  view,  of  a  decisive  character,  is  derived  from 
the  case  of  Pope  v.  Nickerson  (3  Story,  489),  decided  by  Judge 
Story,  where  he  says,  that,  in  cases  of  bottomry,  nothing  but 
an  actual  total  loss  of  the  ship  in  the  voyage  will  excuse  the 
borrower  from  payment,  not  even  when  by  reason  of  the  enu- 
merated perils  the  ship  shall  require  repairs  greater  than  her 
value ;  and  he  adds,  that  the  proposition  is  fully  borne  out  by 
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authority ;  and  he  adopts  and  fully  approves  what  was  decided 
in  the  case  of  ThotMon  v.  The  Royal  Exchange  Assurance  Com- 
pany^  to  which  reference  has  already  been  made,  that  the  ques- 
tion in  such  a  case  is  not,  whether  the  circumstances  were  such 
as  that,  in  case  of  insurance,  the  insured  might  have  abandoned 
the  ship,  but  whether  it  was  an  utter  loss  within  the  true  intent 
and  meaning  of  a  bottomry  contract ;  and  he  held  that,  in  cases 
of  bottomry,  a  loss  not  strictly  total  cannot  be  turned  into  a 
technical  total  loss  by  abandonment,  so  as  to  excuse  the  borrower 
from  payment,  even  when  the  expense  of  repairing  the  ship 
exceeds  her  value. 

Hypothecations  of  the  kind  are  created  by  contract  in  writ- 
ing, whereby  the  master  of  a  vessel  in  a  foreign  port,  not  having 
any  credit  in  the  port  where  the  vessel  is  lying,  is  enabled  to 
obtain  money  for  the  repair  and  equipment  of  the  vessel,  and 
for  necessary  supplies  for  the  prosecution  of  the  voyage,  by 
creating  a  charge  or  lien  upon  the  vessel  and  freight,  or  upon 
the  vessel,  freight,  and  cargo,  in  favor  of  the  lender ;  so  that,  if 
the  vessel  or  cargo  is  sold  or  mortgaged  by  the  owners,  the 
property  will  be  burdened  with  the  charge  or  lien  in  the  hands  of 
the  purchaser  or  mortgagee.     Addison,  Contr.  (6th  ed.)  275. 

Contracts  regularly  created  in  that  mode,  and  for  that  pur- 
pose, give  rise  to  a  maritime  lien  well  understood  in  the  civil 
law  as  existing,  even  without  actual  or  constructive  possession ; 
the  rule  being,  that,  wherever  a  maritime  lien  of  the  kind  exists, 
it  gives  2LJU9  ad  rem  to  the  property  to  which  it  attaches,  to  be 
carried  into  effect  by  appropriate  legal  process.  Such  a  con- 
tract does  not  transfer  the  property  hypothecated ;  but  only 
gives  the  creditor  a  privilege  or  claim  upon  it,  to  be  carried 
into  effect  by  legal  process,  in  case  the  vessel  arrives  at  the  port 
of  destination  in  safety.  Abbott,  Shipp.  (11th  ed.)  128 ;  The 
Tobago,  6  C.  Rob.  218 ;  Stainbank  v.  Fenning,  11  C.  B.  88 ; 
Stainbank  v.  Shepard,  13  id.  417. 

Where  several  securities  of  the  kind  are  given  upon  the  same 
ship  and  cargo,  the  rule  is,  all  other  things  being  equal,  that 
they  take  effect  in  the  inverse  order  of  their  dates ;  because  it  is 
supposed  that  the  last  loan  furnished  the  means  of  preserving 
the  ship,  and  that  without  it  the  prior  lenders  would  have 
entirely  lost  their  security.     The  Eliza,  8  Hagg.  86. 
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Subject  to  the  rule  that  requires  diligence  in  putting  the  bond 
in  suit,  securities  of  this  nature,  when  the  fund  is  deficient,  take 
priority,  as  before  remarked,  in  the  inverse  order  of  their  dates; 
the  ground  for  the  preference  of  the  later  bonds  to  the  earlier 
being  the  condition  of  necessity  on  which  the  validity  of  each 
is  originally  dependent,  which  is  applicable  to  the  last  as  well 
as  to  the  first,  and  is  regarded  as  a  safe  reason  for  presuming 
that  the  one  latest  in  date  furnished  the  means  for  preserving 
the  property  for  the  earlier  lender.  Maclachlan,  Shipp.  (^ 
ed.)  5. 

Liens  of  the  kind  are  preferred  to  all  other  claims  upon  the 
property,  except  those  arising  from  seamen's  wages,  the  claims 
of  salvors  for  subsequent  service  in  saving  the  adventure,  and 
tin  holder  of  a  subsequent  bottomry  bond.  The  William  F. 
Saffordy  Lush.  69 ;  The  Friscilla,  id.  1. 

Throughout,  it  should  be  borne  in  mind  that  the  bond  in  this 
case  covers  the  bark,  pending  freight  and  cargo,  and  that  the 
controversy  in  the  case  has  respect  only  to  the  proceeds  derived 
from  the  sale  of  so  much  of  the  cargo  as  was  saved  by  the 
efforts  of  the  defendants.  Where  the  bond  only  covers  the 
ship,  the  lenders  run  no  risk  as  to  the  cargo,  as  they  must  be 
paid  if  the  ship  arrives  in  safety,  even  though  the  whole  cargo 
is  lost ;  but,  where  the  bond  covers  the  cargo  as  well  as  the 
vessel,  the  lender,  unless  the  condition  is  otherwise,  is  entitled 
to  be  paid  even  if  the  ship  is  lost,  if  enough  of  the  cargo  arrives 
in  safety  to  pay  the  bottomi*y  loan,  the  rule  being  that  the 
maritime  lien  of  the  lender  attaches  to  the  entire  property 
covered  by  the  bond,  or,  to  all  that  part  of  it  which  arrives  at 
the  port  of  destination  in  safety. 

Actual  total  loss  of  the  property  by  the  described  perils  dis« 
places  the  lien  of  the  lender,  and  defeats  his  right  of  recovery ; 
but  the  rule  is,  that,  if  the  ship  is  once  bottomried,  the  bond 
attaches  to  the  very  last  plank,  and  the  holder  of  the  bond  may 
have  that  sold  for  his  benefit.  The  Catherine^  1  Eng.  L.  & 
Eq.  679. 

Abundant  authority  exists  for  that  proposition,  and  the  court 
is  of  the  opinion  that  the  same  rule  is  applicable  to  the  cargo 
in  cases  where  it  is  without  condition  covered  by  the  bond* 
The  Virgin,  8  Pet.  538. 
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Prior  remarks  are  sufficient  to  show  that  the  doctrine  of 
constructive  total  loss  is  not  applicable  to  contracts  of  bottomry, 
which  serves  very  strongly  to  show  that  the  maritime  lien  of 
the  bondholder  attaches  to  every  part  of  the  property  covered 
by  the  bond,  as  seems  to  follow  from  all  the  authorities  upon 
the  subject.  Broomfield  v.  Southern  Insurance  Co.^  L.  R. 
5  Ex.  192. 

Slight  differences  exist  between  a  loan  on  the  ship  and  a 
rpspondentia  loan  or  loan  on  the  cargo ;  but  it  is  unnecessary  to 
remark  upon  that  distinction,  as  the  bond  in  this  case  covera 
the  bark  as  well  as  the  cargo.  2  Marsh.  734 ;  Stephens  v. 
Broomfield,  6  Moore,  P.  C.  N.  s.  161, 

By  the  general  marine  law,  the  lender  on  bottomry  is  entitled 
to  be  paid  out  of  the  effects  saved,  so  far  as  those  effects  go,  if 
the  voyage  be  disastrous.  Appleton  v.  Crouniinshield,  8  Mass 
443. 

Underwriters  and  lenders  on  bottomry  stand  upon  a  different 
footing,  as  was  well  explained  at  a  very  early  period  in  our 
judicial  history.      Wilrner  v.  Smilax,  2  Pet.  Adm.  299. 

By  an  abandonment,  the  insurer  is  placed  in  the  situation  of 
the  insured  whom  he  represents,  and  can  have  no  greater  right 
than  the  insured  would  have  had.  Unlike  that,  the  lender  on 
bottomry  loses  his  remedy  only  when  the  ship  or  other  property 
hypothecated  is  wholly  lost;  and,  where  parts  are  preserved,  such 
parts  are  esteemed  his  proper  goods,  being  presumed  to  be  the 
product  of  his  money ;  and  he,  therefore,  takes  preference  of 
the  owner  or  insurer.  In  case  of  shipwreck,  *'  the  owners  are 
not  personally  bound,  except  to  the  extent  of  the  fund  salved 
which  has  come  into  their  hands."     The  Virgin,  8  Pet.  688. 

"  Utterly  lost,"  said  Chief  Justice  Tilghman,  is  a  strong  ex- 
pression ;  intended,  as  he  held,  to  distinguish  the  case  from  one 
where  the  vessel  is  technically  lost,  as  in  case  of  abandonment. 
Such  must  have  been  his  meaning;  for  he  adds,  that  a  ship  is 
not  utterly  lost  while  she  remains  in  specie  in  the  hands  of  the 
owners.  *'  Had  she  been  taken  by  an  enemy,  she  would  have 
been  utterly  lost  to  the  owner,"  unless  she  had  been  recaptured 
and  restored.  ^^  So,  had  she  been  burnt,  or  wrecked  and  gone 
to  pieces,"  unless  some  of  her  sails,  masts,  anchors,  or  chains 
had  been  saved.     But  she  is  not  utterly  lost  merely  because  it 
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may  cost  more  than  she  is  worth  to  repair  her.  Insurance 
Company  of  Pennsylvania  v.  Duval  et  aL^^  8  S.  &  R.  (Pa.)  188. 

Salved  property,  in  case  of  wreck  or  other  disaster,  says  Phil- 
lips, continues  to  be  subject  to  the  hypothecation;  but,  if  the 
loss  is  by  the  perils  assumed  by  the  lender,  the  borrower  becomes 
discharged  from  all  liability  on  his  bond,  excepting  to  the 
amount  saved.  Nothing  short  of  a  total  loss  will  discharge  the 
bon'ower.     2  Phillips,  Ins.  (6th  ed.),  sect.  1170. 

High  authority  also  exists  for  the  proposition,  that  a  total 
loss  within  the  meaning  of  a  bottomry  bond  cannot  happen  if 
the  ship  exists  in  specie^  although  slie  may  be  so  much  injured 
on  the  voyage  as  not  to  be  worth  repairing  and  bringing  to 
the  ultimate  place  of  departure.  Abbott,  Shipp.  (11th  ed.) 
126. 

Bynkershoek  defines  such  contracts  to  be  a  pledge  of  the 
vessel  pr  other  effects  upon  which  the  loan  is  made,  and  of 
what  may  remain  of  them  after  any  event  by  which  the  per- 
sonal responsibility  is  excused.  Bynk.,  Qussst.  Pub.,  lib.  8, 
c.  16. 

From  the  moment  of  the  accident,  says  Em^rigon,  the  lender 
is  seised  of  right  to  the  effects  saved,  he  having  a  special  lien 
upon  them  for  the  payment  of  his  debt,  saving  the  freight  and 
salvage ;  and  the  French  ordinance  is  to  the  same  effect,  the 
rule  there  promulgated  being  that  in  case  of  shipwreck  the 
security  of  the  loan  is  reduced  to  the  value  of  the  effects  saved 
from  loss.     Title  5,  art.  17. 

Decided  support  to  the  proposition  that  the  lien  extends  to 
whatever  is  saved  from  the  property  covered  by  the  bond  is 
also  derived  from  a  case  in  which  the  opinion  was  given  by 
Chief  Justice  Gibson,  in  which  he  expressly  decided  that  the 
lender  in  a  respondentia  bond  takes  tlie  risk  only  of  a  total 
loss,  that  any  part  of  the  property  which  arrives  goes  to  the 
holder  of  the  bond,  without  regard  to  whether  it  be  great  or 
whether  it  be  small,  so  that  it  does  not  exceed  the  amount  of 
the  loan.  The  Delaware  Insurance  Co.  v.  Archer^  8  llawle  (Pa.), 
226. 

Rules  of  law  defining  the  right  of  abandonment  in  cases  of 
insurance  do  not  apply  in  bottomry  controversies,  as  thei*e  is 
no  constructive  total  loss  in  the  latter  class  of  litigation.    In- 
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0te«d  of  that,  the  rule  is,  that  if  the  ship  exists  in  specie,  though 
in  a  state  which  would  warrant  an  insured  to  make  an  aban- 
donment, as  where  the  cost  of  repaira  would  greatly  exceed  the 
value  when  repaired,  the  lender  on  bottomry  may  still  recover ; 
for  the  ship  must  be  absolutely  and  wholly  destroyed,  in  order 
to  discharge  the  borrowers.  2  Amould,  Ins.,  by  Maclachlan 
(4th  ed.),  945. 

Examined  in  the  light  of  these  authorities,  it  is  clear  that  the 
bark  in  this  case  was  not  utterly  lost  within  the  meaning  of 
the  bottomry  bond,  when  considered  in  view  of  the  facts  aa 
they  existed  at  the  time  the  vessel  was  sold,  and  before  she  was 
voluntarily  broken  up  by  the  purchaser.  Subsequent  acts  of 
the  purchasers  cannot  affect  the  right  of  the  defendants;  and,  if 
not,  then  the  proof  is  full  to  the  point  that  the  vessel  existed 
m  specie  as  she  lay  stranded  on  the  beach.  The  Brig  Draco^ 
2  Sumn.  157. 

Shipwreck  occurred  in  this  case  before  the  bark  arrived  at 
her  port  of  destination :  but  the  agreed  statement  shows  that 
the  vessel,  though  ^^cast  ashore,"  still  existed  in  specie^  and 
that  the  voyage  was  terminated  by  a  sale  of  the  bark  at  an 
intermediate  place ;  that  she  was  surveyed  subsequent  to  the 
disaster,  as  she  lay  upon  the  beach,  and,  though  found  to  be 
incapable  of  repair,  she  was  not  an  utter  loss  within  the  mari- 
time rule  applicable  in  such  a  case;  nor  can  the  act  of  the 
owners  in  making  an  abandonment  as  for  a  constructive  total 
loss  have  any  effect  to  conclude  or  impair  the  rights  of  the 
defendants  as  the  holders  of  the  bottomry  bond. 

Judgment  affirmed. 
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Ketchxtm  v.  Duncak. 
Hays  v.  Ketchum. 

1.  WUfle  it  is  true  that  it  is  essential  to  a  sale  that  both  parties  should  ounsent 
to  it,  jet  the  consent  of  the  former  owner  need  not  be  expressly  giTen,  but 
may  be  inferred  from  the  circumstances  of  the  transaction. 

S.  The  title  to  interest-coupons  passes  from  hand  to  hand  by  mere  delivery.  A 
transfer  of  possession  is  presumptively  a  transfer  of  title,  but  does  not  import 
a  guaranty  of  payment 

H,  An  estoppel  tn  paU  can  be  set  up  only  by  a  person  who  has  been  misled  to  lua 
injury. 

4.  The  court,  on  considering  the  facts  in  this  case,  hofds  that  the  coupons  of  May 
and  November,  1874,  of  the  bonds  of  tlie  Mobile  and  Ohio  Railroad  Com- 
pany, represented  as  owned  by  Alexander  Duncan,  are  existing  liabilities  of 
that  company  protected  by  its  first  mortgage,  and  that  they  have  no  equity 
superior  to  that  of  the  bonds  from  which  they  were  taken,  or  of  the  subse- 
quently maturing  coupons. 

Appbals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Alabama. 

The  facttt  are  stated  in  the  opinion  of  the  court. 

The  first  case  was  argued  by  Mr.  George  Hoadly  and  Mr. 
E.  L.  Andrews  for  the  appellants,  and  by  Mr.  John  A,  Camp- 
bell and  Mr.  F.  N.  Bangs  for  the  appellees. 

The  second  case  was  ai-gued  by  Mr.  John  A.  Campbell  and 
Mr,  F.  N.  Bangs  for  the  appellants,  and  by  Mr.  G-eorge  Hoadly 
and  Mr.  E.  L.  Andrews  for  the  appellees. 

Mb.  Jxtstioe  Stbong  delivered  the  opinion  of  the  court. 

The  principal  question  attempted  to  be  raised  by  the  appel- 
lants is,  whether  the  deed  of  trust  or  mortgage  of  the  railroad 
company,  executed  in  1858,  is  a  valid  security,  not  merely  for 
the  bonds  therein  described,  but  for  the  interest-coupons  that 
fell  due  in  May  and  November,  1874,  and  which  are  now  held 
by  Alexander  Duncan.  Assuming  that  the  question  is  properly 
before  us,  we  proceed  directly  to  consider  it.  On  the  part  of 
the  appellants,  it  is  claimed  that  the  coupons  were  paid  when 
they  became  due,  or,  secondly,  if  not,  that  Duncan,  Sherman, 
&  Co.,  and  their  assignee,  Alexander  Duncan,  are  estopped  by 
fraud  and  breach  of  trust  from  setting  them  up  as  first  mort- 
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gage  liens,  that  is,  as  entitled  to  the  benefit  of  the  lien  of  the 
mortgage  of  1853 ;  and,  thirdly,  that  the  coupons,  if  not  p«\id 
when  they  fell  due,  have  since  been  paid  to  Duncan,  Sheiman, 
&  Co.,  under  a  special  appropriation  of  the  net  earnings  of  the 
railroad,  which  the  firm  diverted  to  other  uses.  This,  it  is  said, 
appears  from  a  proper  marshalling  of  the  assets  of  the  railroad 
company. 

On  the  other  hand,  Alexander  Duncan,  who  obtained  those 
coupons  from  Duncan,  Sherman,  &  Co.,  denies  that  they  were 
paid  when  they  fell  due,  or  have  ever  been  paid.  He  denies 
that  there  is  any  estoppel,  arising  from  fraud  or  breach  of  tmst, 
against  claiming  the  coupons  to  be  entitled  to  the  lien  of  the 
first  mortgage.  And  he  denies  that  there  has  been  any  misap- 
propriation of  the  net  earnings  of  the  railroad  company,  which, 
under  any  proper  marshalling  of  the  assets,  shows  that  the 
coupons  were  paid  to  the  firm  from  which  he  obtained  them. 
He  insists  that  the  coupons,  instead  of  having  been  paid,  be- 
came the  property  of  Duncan,  Sherman,  &  Co.,  either  by  pur- 
chase or  transfer  from  the  former  owners,  at  or  about  the  times 
when  they  fell  due,  and  that  he  has  succeeded  to  the  rights  of 
those  purchasers.  It  is  to  the  support  of  one  or  the  other  of 
these  opposite  averments  of  the  parties  that  most  of  the  evidence 
in  this  voluminous  record  has  been  directed. 

If  the  coupons  have  not  been  paid  in  fact,  or  equitably  by 
funds  which  Duncan,  Sherman,  &  Co.  should  have  appropriated 
to  paying  them,  and  if  there  be  no  estoppel  against  asserting 
them,  it  is  not  claimed  that  they  are  not  protected  by  the  mort- 
gage as  fully  as  the  bonds  from  which  they  were  taken. 

What,  then,  is  the  evidence  of  actual  payment  ?  The  coupons 
were  produced  uncancelled,  and  they  were  proved  before  the 
master  appointed  by  the  Circuit  Court.  If  there  were  nothing 
else  in  the  case,  Alexander  Duncan's  possession  of  them  would 
raise  the  presumption  that  he  became  the  holder  in  the  usual 
course  of  business,  for  value,  at  their  date,  and  before  they 
became  payable.  The  appellees  claim  the  benefit  of  this  pre- 
sumption ;  but  it  is  completely  rebutted  by  proof  that  neither 
Duncan,  Sherman,  &  Co.,  nor  Alexander  Duncan,  acquired  any 
ownership  of.  them  before  they  fell  due.  We  are  then  confined 
to  a  consideration  of  what  occurred  at  that  time  and  thereafter. 
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There  are  some  things  so  clearly  established  by  the  evidence 
that  they  must  be  considered  beyond  doubt.    They  are  these :  — 

1.  Neither  the  coupons  due  in  May,  1874,  nor  those  due  in 
November,  1874,  were  paid  by  the  railroad  company. 

2.  They  were  not  paid  with  money  or  funds  furnished  by  the 
railroad  company. 

8.  They  were  not  paid  by  any  one  in  pursuance  of  an  agree* 
ment  with  the  railroad  company  to  pay  them  for  or  on  behalf 
of  the  debtors,  or  in  extinguishment  of  the  debt. 

Thus  far  the  evidence  is  full  and  uncontradicted. 

4.  Duncan,  Sherman,  &  Co.,  who  furnished  the  money  which 
the  former  owners  received  for  the  coupons,  did  not  intend  to 
pay  them  in  any  such  sense  as  to  relieve  the  railroad  company 
from  its  obligation.  By  advancing  the  money,  and  directing  its 
payment  to  the  holders  of  the  coupons,  they  intended  to  take 
the  place  of  those  holders,  and  to  become  the  owners  of  the 
evidences  of  the  company's  debt ;  or,  in  other  words,  they  in- 
tended to  obtain  for  themselves  the  rights  of  purchasers.  They 
did  not  advance  the  money  either  to  or  for  the  company.  Cer- 
tainly, they  did  not  intend  to  extinguish  the  coupons.  Of  this 
the  evidence  is  very  full.  The  fii-m  had  made  advances  to  the 
company  to  pay  the  coupons  due  in  November,  1878,  as  well  as 
interest  due  in  January  and  March,  1874,  amounting  to  a  very 
large  sum.  These  advances  had  not  been  repaid  when  the  May 
coupons  fell  due.  Those  coupons  the  company  was  then  utterly 
unable  to  take  up.  In  near  prospect  of  this  inability,  William 
B.  Duncan,  the  head  of  the  firm,  on  the  28th  of  April,  1874, 
telegraphed  from  New  York  to  the  company  at  Mobile  that 
his  firm  would  purchase  for  their  own  account  sterling  coupons, 
payable  in  London.  The  firm  also  telegraphed  to  the  Bank 
of  Mobile  and  to  the  Union  Bank  of  London  to  purchase  the 
coupons  there  presented  for  them,  charging  their  account  with 
the  cost,  and  transmitting  the  coupons  uncancelled.  The  rail- 
road company  acceded  to  the  proposition  made  them,  and  the 
Bank  of  Mobile  and  the  Union  Bank  did  also.  Similar  arrange- 
ments were  made  respecting  the  November  coupons,  except  that 
Duncan,  Sherman,  &  Co.  arranged  with  the  Credit  Foncier  to 
make  the  purchase  in  London.  Both  these  banks  were  agents 
of  the  firm  in  the  transactions.     Thej  were  not  agents  of  the 
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railroad  company.  They  had  no  funds  of  the  company  in  hand. 
In  taking  up  the  coupons,  they  acted  for  Duncan,  Shennan,  & 
Co.,  charged  the  cost  to  their  account,  transmitted  to  them  the 
coupons  taken  up  without  cancellation,  and  were  repaid  by 
them.  In  view  of  these  facts,  it  is  manifest  that,  whatever  may 
have  been  the  nature  of  tlie  transaction  by  which  the  coupons 
passed  from  the  hands  of  the  former  holders  into  the  possession 
of  Duncan,  Sherman,  &  Co.,  it  was  not  intended  by  the  firm 
to  be  a  payment  or  extinguishment  of  the  company's  liabilit-y. 
Neither  they,  nor  the  company,  nor  the  Bank  of  Mobile,  nor 
the  Union  Bank,  nor  the  Credit  Foncier,  so  intended  or  under^ 
stood  it.  Was  it,  then,  a  payment  ?  It  is  as  difficult  to  see 
how  there  can  be  a  payment  and  extinguishment  thereby  of  a 
debt  without  any  intention  to  pay  it  as  it  is  to  see  how  there 
can  be  a  sale  without  an  intention  to  sell. 

But  that  the  coupons  were  either  paid,  or  transfen-ed  to  Dun- 
can, Sherman,  &  Co.  unpaid,  is  plain  enough.  The  transaction, 
whatever  it  was,  must  have  been  a  payment,  or  a  transfer  by 
gift  or  purchase.  Was  it,  then,  a  purchase  ?  It  is  undoubtedly 
true  that  it  is  essential  to  a  sale  tliat  both  parties  should  con- 
sent to  it.  We  may  admit,  also,  that  ^*  where,  as  in  this  case, 
a  sale,  compared  with  payment,  is  prejudicial  to  the  holder's 
interest,  by  continuing  the  burden  of  the  coupons  upon  the 
common  security,  and  lessening  its  value  in  reference  to  tlie 
principal  debt,  the  intent  to  sell  should  be  clearly  proved." 
But  the  intent  to  sell,  or  the  assent  of  the  former  owner  to  a 
sale,  need  not  have  been  expressly  given.  It  may  be  inferred 
from  the  circumstances  of  the  transaction.  It  often  is.  In  the 
present  case,  the  nature  of  the  subject  cannot  be  overlooked. 
Interest-coupons  are  instruments  of  a  peculiar  character.  The 
title  to  them  passes  from  hand  to  hand  by  mere  delivery.  A 
transfer  of  possession  is  presumptively  a  transfer  of  title.  And 
especially  is  this  true  when  the  transfer  is  made  to  one  who  is 
not  a  debtor,  to  one  who  is  under  no  obligation  to  receive  them 
or  to  pay  them.  A  holder  is  not  warranted  to  believe  that 
such  a  person  intended  to  extinguish  the  coupons  when  he  hands 
over  the  sum  called  for  by  them  and  takes  them  into  his  pos- 
session. It  is  not  in  accordance  with  common  experience  for 
(me  man  to  pay  the  debt  of  another,  without  receiving  any 
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benefit  from  his  act.  We  cannot  close  oar  eyes  to  things  that 
are  of  daily  occurrence.  It  is  within  common  knowledge  that 
interest-coupons,  alike  those  that  are  not  due  and  those  that  are 
due,  are  passed  from  hand  to  hand;  the  receiver  paying  the 
amount  they  call  for,  without  any  intention  on  his  part  to  ex- 
tinguish them,  and  without  any  belief  in  the  other  party  that 
they  are  extinguished  by  the  transaction.  In  such  a  case,  the 
holder  intends  to  transfer  his  title,  not  to  extinguish  the  debt. 
In  multitudes  of  cases,  coupons  are  transferred  by  persons  who 
are  not  the  owners  of  the  bonds  from  which  they  have  been 
detached.  To  hold  that  in  all  these  cases  the  coupons  are  paid 
and  extinguished,  and  not  transferred  or  assigned,  unless  there 
was  something  more  to  show  an  assent  of  the  person  parting 
with  the  possession  that  they  should  remain  alive,  and  be 
available  in  the  hands  of  the  person  to  whom  they  were  deliv- 
ered, would,  we  think,  be  inconsistent  with  the  common  under* 
standing  of  business  men. 

In  the  present  case,  there  was  much  in  the  circumstances 
attending  the  transfer  of  the  possession  of  the  coupons  fi*om 
the  original  holders  to  Duncan,  Sherman,  &  Co.,  or  their  agents, 
tending  to  show  that  those  holders  could  not  have  believed  the 
payment  made  to  them  extinguished  the  securities,  so  that  they 
could  not  thereafter  be  set  up  by  the  transferees  against  the 
railroad  company.  Those  circumstances,  certainly,  should  have 
awakened  their  attention  and  led  them  to  inquiry.  The  coupons 
were  not  paid  in  the  usual  manner,  or  at  the  usual  place,  or  by 
the  persons  accustomed  to  pay  them.  Before  May,  1874,  the 
coupons  paid  at  Mobile  had  always  been  paid  at  the  office  of 
the  company  by  its  officers,  and  had  been  left  there.  They  had 
been  paid,  it  is  true,  by  checks  drawn  on  the  Bank  of  Mobile ; 
but  the  holders  had  received  those  checks  only  on  the  delivery 
of  the  coupons  to  the  company.  In  regard  to  the  May  and 
November  coupons  of  1874,  this  usage  was  changed.  The 
coupons  were  not  left  at  the  company's  office.  They  were 
taken  there  for  verification,  and  then  returned  to  the  holders, 
with  directions  to  take  them  to  the  bank,  where  they  would  be 
paid ;  but  no  checks  di-awn  upon  the  bank  were  given  to  the 
holders.  Some  of  them  knew  the  company  was  not  paying 
those  coupons.    Others  inquired,  and  were  told  the  bank  would 
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purchase.  Others  did  not  know  the  company  would  not  pay, 
and  they  made  no  inquiry.  At  the  bank,  the  holders  received 
the  amounts  due  on  the  coupons,  and  left  them  in  the  possession 
of  the  bank:  but,  as  they  brought  no  checks,  they  must  have 
known  that  the  bank  had  no  vouchers  for  its  payments,  unless 
the  coupons  continued  in  force  in  the  hands  of  the  new  posses 
sors ;  and  hence  it  is  a  fair  presumption,  that,  when  they  deliv- 
ered the  possession,  they  assented  to  a  transfer  of  ownership. 
They  must  have  expected  that  the  bank  would  hold  the  coupons 
as  claims  against  the  railroad  company ;  and  with  that  expecta- 
tion they  transferred  them  to  the  bank.  What  was  that  but 
tacit  consent  to  a  sale? 

Similar  remarks  might  be  made  respecting  the  coupons  pre- 
sented in  London.  On  the  28th  of  April,  1874,  Duncan,  Sher- 
man, &  Co.  sent  a  telegram  to  the  Union  Bank,  requesting  it  to 
pay  the  May  coupons  for  their  account  and  forward  them  un- 
cancelled. These  instructions  the  bank  followed.  Paities  who 
presented  the  coupons  there  received  the  amount,  and  handed 
over  the  security,  so  far  as  it  appears  without  a  word.  Here, 
too,  it  is  a  reasonable  presumption,  that  both  parties  supposed 
and  expected  that  the  coupons  remaining  uncancelled  would  be 
preserved,  and  held  as  claims  against  the  railroad  company. 

The  coupon-holders  who  presented  their  coupons  in  New  York 
were  informed  that  Duncan,  Sherman,  &  Co.  were  purchasing 
them. 

The  manner  in  which  the  November  coupons  passed  from  the 
holders  was  not  essentially  different.  There  were,  however, 
notices  that  the  Bank  of  Mobile  was  purchasing  them  posted 
in  the  bank,  and  in  the  office  of  the  railroad  company.  In 
London,  they  were  taken  by  the  Credit  Foncier,  with  which 
Duncan,  Sherman,  &  Co.  had  arranged  to  purchase  them ;  and 
notice  of  an  intention  to  purchase  was  publicly  given  by  the 
London  house. 

If,  now,  in  addition  to  this,  it  be  considered  that  none  of  the 
original  holders  of  these  coupons,  with  perhaps  one  exception 
(and  he  not  an  appellant)*  have  hitherto  denied  the  sale  and 
purchase,  and  that  not  one  has  reclaimed  the  coupons  and  thus 
disaffirmed  any  sale,  it  seems  to  us  a  just  conclusion,  that  they 
must  be  held  to  have  assented  to  the  purchase  which  was  cer« 
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tainly  intended  by  those  who  gave  them  the  money  and  thereby 
acquired  the  possession. 

It  is  argued,  however,  by  the  appellants,  that  Duncan,  Sher- 
man, &  Co.,  and,  consequently,  Alexander  Duncan,  their  as- 
signee, are  estopped  from  claiming  that  the  May  and  November 
coupons  are  unpaid.  Precisely  wherein  this  alleged  estoppel 
consists,  we  are  unable  to  discover.  It  is  said,  that  setting  up 
the  coupons  now  as  an  existing  claim,  entitled  to  the  protection 
of  the  mortgage  of  the  i-ailroad  company,  is  a  fraud  upon  the 
bondholders  secured  by  it.  This  we  cannot  see.  If  the 
original  holders  of  the  May  and  November  coupons  had  sold 
them  to  some  one  else  than  Duncan,  Sheiman,  &  Co.,  it  could 
not  be  doubted  those  vendees  would  have  an  unimpeachable 
right,  equal  at  least  to  the  right  of  the  bondholders.  Such  a 
sale  would  have  worked  no  injury  to  the  bondholders  of  which 
they  could  complain.  They  are  in  no  worse  condition  now 
than  they  would  have  been  in  the  case  supposed.  If  there  be 
any  difference  between  that  case  and  the  present,  it  must  be 
found  in  the  relation  William  B.  Duncan,  and  the  firm  of  which 
he  was  a  member,  held  to  the  railroad  company  and  to  its  cred- 
itors. The  firm  had  been  financial  agents  of  the  company,  and 
Duncan  had  been  a  director  several  years.  In  April,  1874, 
he  was  elected  its  president.  It  was  his  duty,  therefore,  to  have 
regard  for  the  interests  of  the  company,  its  stockholders,  and, 
measurably,  of  its  creditors.  He  was  bound  to  entire  good 
faith.  This  may  be  conceded.  But  was  it  unfaithfulness  to 
the  company,  or  to  the  bondholders  of  the  company,  to  pur- 
chase either  the  bonds  or  the  coupons  falling  due,  which  the 
company  was  unable  to  pay  as  they  fell  due?  Was  it  unfaith- 
fulness thus  to  save  the  company  from  going  into  immediate 
bankruptcy?  This  cannot  be  maintained.  Subsequent  events 
may  show  that  it  would  have  been  better  for  the  bondholders 
had  the  May  and  November  coupons  been  suffered  to  go  to 
protest,  or  had  the  company  acknowledged  publicly  its  inability 
to  pay  them  when  they  fell  due,  though  it  is  not  proved  that  it 
wouhl  have  been  better.  But  the  duty  of  Duncan  was  to  do 
what  in  his  judgment  at  the  time  was  the  best  thing  for  all 
peraons  for  whom  he  was  a  trustee.  It  surely  was  not  his  duty 
to  permit  the  coupons  to  go  into  default.     Still  less,  as   it 
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afpeam  to  us,  was  it  a  breach  of  trust  in  him  to  purchase  the 
coupons  and  hold  them,  in  order  that  the  company  might  have 
time  to  provide  for  their  payment.  The  company  was  informed 
of  his  intention  to  make  the  purchase,  and  its  consent  was 
given.  It  can,  therefore,  make  no  claim  that  Duncan,  Sherman, 
&  Co.  are  estopped  from  asserting  that  they  acquired  possession 
of  the  coupons  by  purchase ;  and  the  company  makes  no  such 
assertion.  The  bondholders  under  the  first  mortgage,  or  rather 
a  very  small  number  of  them,  however,  do.  They  say,  had  the 
coupons  not  been  purchased,  had  the  company  been  known  to 
have  defaulted  upon  them,  the  trustees  in  the  mortgage  might 
have  taken  possession  of  the  railroad,  for  the  benefit  of  the 
bondholders.  Hence  they  say  they  were  injured  by  the  pur- 
chase, if  there  was  one.  But,  as  we  have  said,  they  would 
have  been  equally  injured  if  the  purchase  had  been  made 
by  a  stranger.  There  would  have  been  no  estoppel  against  a 
stranger.  And  William  B.  Duncan  can  be  in  no  worse  posi- 
tion, unless  it  be  shown  that  he  was  guilty  of  bad  faith  in 
making  the  purchase  through  his  firm. 

Moreover,  it  is  necessary  to  notice  who  sets  up  this  plea  of 
estoppel.  An  estoppel  in  pais  does  not  operate  in  favor  of 
everybody.  It  operates  only  in  favor  of  a  person  who  has  been 
misled  to  his  injury,  and  he  only  can  set  it  up.  If,  therefore, 
there  be  any  estoppel  in  this  case,  it  must  be  in  favor  of  some 
bondholder  (if  any  there  was)  who  was  led  to  believe,  by  the 
action  of  William  B.  Duncan,  that  the  railroad  company  was, 
in  May  and  November,  1874,  paying  the  coupons  of  the  first 
mortgage,  then  falling  due,  and  paying  them  in  order  to  extin- 
guishment ;  but  no  such  bondholder  asserts  such  an  estoppel. 
So  far  as  it  appears,  no  one  of  the  appellants  was  so  misled.  No 
one  of  them  can  claim  an  estoppel  which  is  personal,  and  of 
which  only  the  person  misled  to  his  hui*t  can  avail  himself. 
Indeed,  it  does  not  appear  that  any  one  of  the  witnesses  (veiy 
few  in  number)  who  supposed  the  coupons  were  being  paid 
when  they  received  their  money  from  the  Bank  of  Mobile,  was 
at  the  time,  or  is  now,  the  holder  of  a  single  first-mortgage  bond. 
Nor  is  there  a  single  coupon-holder  who  now  claims  that  he  was 
misled  or  deceived  by  any  of  Duncan,  Sherman,  &  Co.*s  agents, 
by  the  Bank  of  Mobile,  or  the  Union   Bank  of  London,  or  by 
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the  Credit  Foncier.  It  is  impossible,  therefore,  to  see  how 
there  can  be  any  estoppel,  or  wherein  can  be  found  any  fraud 
in  purchasing  the  coupons. 

The  appellants  have  expended  much  argument  to  show  that 
Duncan,  Sherman,  &  Co.,  and  Alexander  Duncan,  their  assignee, 
are  not  entitled  by  subrogation  to  any  rights  of  the  persons 
who  tmnsferred  to  them  the  possession  of  the  coupons.  This 
may  be  admitted ;  but  the  argument  is  inapplicable  to  the  case. 
Subrogation  is  an  equitable  right.  The  right  claimed  here  is  a 
legal  one,  obtained  by  transfer  of  the  coupons,  as  distinguished 
fron:  payment.  Numerous  authorities  have  been  adduced  to 
maintain  that  there  is  no  right  of  subrogation.  They  are  all 
wide  of  the  mark.  The  case  of  The  Union  Trust  Company 
of  New  York  v.  The  Monticello  ^  Port  Jarvi%  Railroad  Co,  (63 
N.  Y.  811)  is  the  one  principally  relied  upon.  There  it  appeared 
that  one  Smith  had  made  an  agreement  with  a  railroad  company 
to  advance  the  money  to  pay  coupons  on  the  company's  bonds 
when  they  should  become  due,  holding  the  coupons  for  security. 
In  pursuance  of  this  agreement,  he  went  to  the  plaintiff,  where 
the  coupons  were  payable,  and  left  with  it  the  money  to  pay 
the  coupons  when  presented ;  it  agreeing  with  him  to  take  and 
deliver  them  to  him  uncancelled,  that  he  might  hold  them  as 
security  for  the  money  advanced.  It  was  held  that  Smith  was 
not  entitled  to  share  ratably  in  the  proceeds  of  the  mortgage 
to  secure  the  bonds  and  coupons  with  other  bond  and  coupon 
holders  ;  but  in  that  case  the  money  was  substantially  advanced 
to  the  company,  and  the  coupons  were  paid  by  it  through  its 
agent  at  the  place  where  they  were  payable.  The  coupons 
were  paid  with  money  advanced  to  the  company,  and  under  an 
agreement  to  make  such  an  advance  to  pay.  These  coupon- 
holders  had  a  right  to  conclude  that  the  money  was  paid  by 
their  debtors.  We  gather  the  facts  from  the  opinion  of  the 
court.  The  case,  therefore,  bears  very  slight  resemblance  to  the 
present.  It  was  not  a  case  of  subrogation ;  nor  was  it  a  case  of 
purchase  or  transfer :  it  was  a  case  of  agency  for  the  debtor. 

It  is  next  contended  by  the  appellants  that,  even  if  Duncan, 
Sherman,  &  Co.  did  become  the  owners  of  the  coupons,  by  pur-- 
chase  or  tittnsfer,  the  firm  received  from  the  railroad  company 
sums  of  money  sufficient  to  pay  what  had  been  paid  for  the 
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coupons,  and  which  it  ought  to  have  applied  to  their  extinction. 
This  raises  a  question  of  appropriation.  The  facts  exhibited 
by  the  evidence  are  these :  When,  in  April,  1874,  William  B. 
Duncan  became  the  president  of  the  railroad  company,  his  firm 
was  a  large  creditor  of  the  company  for  money  lent,  and  for 
advances  made  to  pay  the  interest  of  the  first-mortgage  bonds 
due  in  1873.  And  there  was  then  a  large  floating  debt,  amount- 
ing, at  the  beginning  of  1874,  to  about  $1,500,000.  Of  this 
floating  debt,  nearly  $200,000  were  due  to  his  firm,  more  than 
three-quarters  of  which  consisted  of  a  temporary  loan  made  to 
the  company,  to  enable  it  to  pay  its  interest  and  meet  its  cur- 
rent liabilities.  At  the  same  time,  the  May  interest  on  the  first- 
mortgage  bonds  was  about  coming  due,  and  the  company  had  no 
means  to  meet  it.  In  these  circumstances,  the  board  of  directors 
of  the  company,  on  the  28th  of  April,  1874,  in  the  absence  of 
Duncan,  passed  the  following  resolution  :  — 

"  Hesolvedj  that  the  net  earnings  of  the  company,  after  payment 
of  the  current  expenses,  be  pledged  for  repayment  of  advances 
obtained  by  the  president,  for  the  purpose  of  meeting  the  May 
interest;  and  that  the  floating  debt,  in  the  shape  of  bills  payable,  be 
extended,  so  far  as  practicable,  to  next  winter;  and  that  credits  so 
extending  shall  be  secured  by  pledge  of  consolidated  bonds  in  the 
hands  of  B.mk  of  Mobile,  or  at  such  other  bank  or  place  as  may  be 
determined  by  the  vice-president,  in  trust,  at  the  rates  of  seventy- 
five  cents." 

This,  it  is  contended  by  the  appellants,  was  a  specific  appro- 
priation of  the  net  earnings  of  the  road  to  the  payment  of  the 
May  interest,  which  the  president  was  bound  thus  to  appro- 
priate, in  preference  to  paying  the  floating  debt,  or  any  thing 
except  current  expenses.  Whether  it  was  or  not,  we  will  pres- 
entlj'^  consider. 

The  net  earnings  of  the  road  during  the  year  1874  (assuming 
that  they  all  went  into  the  hands  of  Duncan,  Sherman,  &  Co.), 
together  with  the  proceeds  of  sales  of  company-bonds,  amounted 
to  about  |t800,000.  The  annual  interest  of  the  company's  bonds 
was  considerably  more  than  that  sum.  But  it  was  necessary  to 
keep  the  floating  debt  afloat ;  and  that  could  be  done  only  by 
partial  payments  and  renewals,  and  by  pledging  collaterals. 
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Bad  that  debt  not  been  kept  afloat^  the  company  must  at  once 
have  suspended  operations  and  ceased  making  earnings.  Ac- 
cordingly it  was  reduced  and  extended.  It  was  reduced  over 
♦2^0,000  during  the  year ;  and  included  in  the  reduction  was  a 
payment  of  $150,000  to  Duncan,  Sherman,  &  Co.,  to  reimburse 
their  temporary  loan,  and  some  $24,000  more  on  their  general 
account;  leaving  still  some  $17,000  due  to  them  beyond  what 
was  due  on  the  May  and  November  coupons  they  had  pur- 
chased. The  remainder  of  the  net  earnings  was  used  to  pay 
overdue  coupons  of  the  previous  year,  interest  on  the  floating 
debt,  interest  on  the  company's  convertible  and  other  bonds, 
claims  in  judgment,  and  other  pressing  liabilities.  All  the 
resources  of  the  company  were  thus  disposed  of. 

It  is  obvious,  therefore,  that  in  the  latter  part  of  April,  1874, 
unless  the  company  could  be  relieved  from  immediate  demand 
for  payment  of  the  May  coupons,  it  would  be  in  the  power  of 
its  mortgage  creditors  to  take  possession  of  the  road  and  force  a 
foreclosure.  And  unless  the  floating  debt  could  be  taken  care 
of,  for  which  reliance  must  be  placed  mainly  on  the  future  net 
earnings,  equal  disaster  might  be  expected  from  that  direction. 
It  was  when  the  company  was  in  this  condition  the  resolution 
of  April  28,  1874,  was  passed.  It  contemplated  the  possibility 
of  obtaining  advances  to  the  company  in  order  to  meet  the 
imminent  claims  for  payment  of  the  coupons,  and  it  offered  a 
pledge  of  net  earnings  as  a  security  for  such  advances  or  loans 
to  the  company.  But  no  such  advances  or  loans  were  made  by 
anybody.  They  had  been  made  the  year  before;  but  none  were 
made  or  agreed  to  be  made  to  enable  the  company  to  pay  the 
May  interest.  There  never  came  into  existence,  therefore,  any 
debt  for  which  the  earnings  were  pledged  by  the  resolution. 
And,  even  if  the  purchase  of  the  coupons  by  Duncan,  Sherman, 
&  Co.  could  be  considered  advances  to  the  company  to  enable  it 
to  pay  the  coupons,  the  pledge  made  by  the  directors'  resolu- 
tion was  not  a  pledge  to  the  coupon-holders.  It  was  a  pledge 
for  the  benefit  of  the  firm,  which  it  was  competent  for  the  firm 
to  forego  without  losing  its  claim  as  transferees  of  the  coupons 
upon  the  railroad  company. 

There  was,  then,  no  misappropriation  of  the  company's  funds 
by  William  B.  Duncan,  —  no  payment  by  him  of  whioh  oithor 
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the  company  or  the  bondholders  have  any  reason  to  complain. 
And  there  is  no  foundation  for  the  claim  now  made,  that  the 
payments  out  of  the  net  earnings,  applied  to  the  payment  of 
coupons  of  former  years,  to  the  reduction  of  the  floating  debt, 
and  to  the  satisfaction  of  interest  upon  it,  should  have  been 
made  in  discharge  of  the  May  and  November  coupons. 

The  exact  net  earnings  of  the  year  1874,  as  it  appears  from 
the  report  of  the  directors  for  that  year,  was  $707,865.04.  These 
were  disposed  of  as  follows  :  — 

1.  Paid  interesUcoupons  matured  in  1872  and  1873    .     $139,296.35 

2.  Interest-coupons  matured  in  1874,  none  of  them 

those  of  May  and  November 197,970.70 

8.  Interest  paid  to  secure  renewal  of  floating  debt  and 

to  prevent  proceedings  against  the  company  on 

thepart  of  the  holdei-s 118,346.97 

4.  Paid  on  account  of  floating  debt  to  prevent  sacrifice 

of  securities  belonging  to  the  company  .     .     .    .      281,948.85 

Total 1737,562.87 

In  view  of  this,  it  cannot  be  maintained,  either  that  the  cou- 
pons of  May  and  November,  transferred  to  Duncan,  Sherman, 
&  Co.,  were  paid,  or  that,  in  obedience  to  any  rule  of  law  or 
equity,  the  net  earnings  of  the  road  should  have  been  applied 
in  payment  of  them.  They  are,  therefore,  existing  liabilities 
of  the  railroad  company,  and  protected  by  the  first  mortgage. 

But  we  think  they  have  no  equity  superior  to  that  of  the 
bonds  from  which  they  were  taken,  or  the  subsequently  matui^ 
ing  coupons.  The  mortgage  was  given  as  a  security  for  the 
principal  of  the  bonds  as  well  as  the  interest,  with  no  priority 
to  either.  The  coupons  are  mere  representatives  of  the  claim 
for  interest.  The  obligation  of  the  debtor  evidenced  by  them 
cannot  be  higher,  nor  entitled  to  greater  privileges,  than  it 
would  be  had  the  bonds,  in  their  body,  undertaken  the  pay- 
ment of  interest.  Cutting  them  from  the  several  bonds  of 
which  they  were  a  part,  and  transferring  them  to  other  hold- 
ers, can  give  them  no  increased  equities,  so  far  as  we  can  peiy 
ceive.  Had  they  been  assigned  with  a  guaranty  of  payment,  it 
may  well  be  they  would  be  entitled  to  payment  before  the 
assignors'  could  claim  the  fund.     Then  they  might  have  an 
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equity  to  prior  payment  growing  out  of  the  guaranty.  But 
there  was  no  such  undertaking  of  the  assignors  in  this  case. 
A  mere  transfer  or  assignment  does  not  import  a  guaranty. 
At  most,  it  warrants  title,  not  solvency  of  the  debtor,  or  col- 
lectibility of  the  chose  assigned.  A  transfer  or  assignment  of 
a  claim,  or  part  of  a  claim,  secured  by  a  mortgage  given  to  pro- 
tect that  claim,  in  common  with  other  claims  contemporane- 
ously originating,  would  seem  to  refer  the  transferee  to  the 
common  security,  and  measure  his  rights  and  equities  by  that. 
It  is  in  vain  to  urge  that  as  between  the  person  transferring 
and  the  transferee  there  is  an  equity,  or  even  moral  obligation, 
if  it  was  the  intention  of  the  parties  to  participate,  **jt>ari 
pcLSiUy^  in  the  proceeds  of  the  property  pledged  as  a  security. 
And  such  an  intention  may  well  be  inferred  from  an  assign- 
ment or  transfer  without  guaranty.  The  meaning  of  such  a 
transfer  without  more  is  that  the  transferee  takes  precisely  the 
rights  of  the  person  from  whom  he  obtains  his  title,  and  no 
more.  But  certainly  such  a  transfer  cannot  have  the  effect  of 
giving  to  the  transferee  greater  rights  than  those  created  by 
the  mortgage.  Dunham  v.  The  Cincinnati^  Peru,  ^c.  Railway 
Co.,  1  Wall.  254  ;  G-ordUlo  v.  Wiquetin,  L.  R.  5  Ch.  287. 

The  mortgage  in  this  case  secures  no  priority  to  the  coupons 
past  due,  nor  to  those  first  due.  It  places  all  bondholders  and 
coupon-holders  on  the  same  level.  It  requires  the  trustees,  in 
case  of  a  sale,  to  apply  the  residue  of  the  proceeds,  after  deduct- 
ing costs,  charges,  &c.,  "  to  pay  the  principal  and  interest  which 
may  be  due  on  the  bonds  issued,''  as  recited,  rendering  the  bal- 
ance, if  any,  to  the  company,  plainly  meaning  -that  the  bonds 
and  interest  due  (that  is,  owing  or  contracted  to  be  paid)  are 
to  share  in  the  application.  By  the  terms  of  the  mortgage  the 
holders  of  the  coupons  of  May  and  November,  1874,  are  there- 
fore to  have  no  preference  over  the  bondholders  and  other 
coupon-holders. 

We  concur,  therefore,  in  the  decree  of  the  Circuit  Court,  so 
far  as  it  determined  the  priorities  of  the  parties. 

It  remains  only  to  consider  the  terms  of  the  sale  ordered 
That  a  sale  was  properly  directed,  rather  than  a  strict  fore* 
closure,  is  quite  evident.  It  was  the  object  of  all  the  consoli" 
dated  bills  to  procure  a  sale ;  and,  if  there  was  not  assent  by  aU 
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parties,  there  was  at  least  no  objection  to  it.  A  strict  fore 
closure  would  not  have  converted  the  property  into  money.  It 
would,  in  fact,  have  required  the  creditors  to  advance  more 
funds  to  pay  the  costs  and  expenses.  This  no  bondholder  could 
justly  require  from  Iiis  associates.  Besides,  a  strict  foreclosure 
would  not  be  a  winding  up  of  the  matter.  It  would  leave  an 
undivided  beneficial  interest  in  an  unmanageable  property  in 
the  hands  of  a  large  number  of  persons,  who  are  very  likely  to 
disagree  in  regard  to  its  use.  The  same  observations  might  be 
made  respecting  a  purchase  by  a  trustee  for  the  benefit  of  all 
the  lien  creditors.  Such  a  purchase  would  convert  them  all 
into  tenants  in  common,  and  probably  give  rise  to  endless  dis- 
cussion. Assuming  that  it  was  competent  for  the  court,  on 
bills  praying  for  a  sale  and  payment  thereby  of  debts  due,  to 
compel  creditors  to  take,  in  lieu  of  their  personal  rights,  undi- 
vided interests  in  realty,  which  may  be  doubted,  what  could 
the  trustee  do  after  he  had  become  the  purchaser?  Could  he 
operate  the  railroad,  at  his  discretion,  through  four  States  and 
in  as  many  jurisdictions  ?  Or  would  the  court  have  placed  the 
property  again  in  the  hands  of  a  receiver?  If  so,  what  progress 
would  have  been  made  in  securing  payment  of  the  creditors' 
bonds?  What  advance  from  the  position  in  which  the  creditors 
now  are,  since  the  road  is  now  in  the  hands  of  a  receiver?  It 
is  too  plain  for  any  further  comment  that  neither  a  strict  fore- 
closure, nor  a  purchase  by  a  trustee  to  buy,  would  have  been 
for  the  interest  of  any  bondholder. 

The  main  objection  to  the  terms  prescribed  by  the  Circuit 
Court  for  conducting  the  sale  ordered,  appears  to  be  that  they 
give  superior  advantages  to  some  of  the  bond  and  coupon 
holders.  The  masters  appointed  to  make  the  sale  were,  by  the 
decree,  required  to  exact  from  any  bidder,  before  making  an 
adjudication  to  him,  a  deposit  of  150,000  in  money,  to  pay 
costs  and  expenses,  and  a  further  deposit  of  $100,000  in  money, 
or  of  the  bonds  or  coupons  described  in  the  deed  of  trust  and 
master's  report,  as  a  part  of  the  debt  secured  by  the  deed.  The 
decree  further  ordered  that  the  masters  might  receive,  in  pay- 
ment from  the  highest  and  last  bidder,  bonds  and  coupons 
which  form  a  part  of  the  first-mortgage  debt  ascertained  to  be 
due  or  owing  by  the  master  in  his  report,  and  sustained  by  the 
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opinion  of  the  court ;  *'  provided,  however,  that  a  snm  snflicient 
to  pay  the  costs,  charges,  and  expenses  of  the  trust  as  ahove 
mentioned,  whether  exceeding  the  said  cash  deposit  or  not,  and 
also  to  provide  for  the  payment  of  the  pro-rata  dividend  which 
shall  be  due  or  owing  to  the  owners  of  other  bonds  and  cou- 
pons secured  under  the  deed  of  trust,  must  be  paid  in  money » 
and  provided  also,  that  if  the  said  mortgage  property  shall  be 
bid  off,  directly  or  indirectly,  by,  for,  or  in  behalf  of  the  bond- 
holders and  creditors  who  have  or  shall  have  entered  into  and 
subscribed  the  agreement  for  the  readjustment  of  the  securities 
of  said  company,  dated  Oct.  1,  1876,  commonly  called  the 
agreement  of  reorganization,  then  and  in  that  case  all  and  every 
bondholder  and  creditor  of  said  company  not  having  already 
entered  into  and  subscribed  said  agreement,  who  shall,  on  or 
before  the  first  day  of  September  next,  enter  into  and  subscribe 
the  same,  and  deposit  their  securities  with  the  Farmers'  Loan 
and  Trust  Company,  in  the  city  of  New  York,  or  with  the  Rank 
of  Mobile,  in  the  city  of  Mobile,  as  provided  by  said  agreement, 
shall  be,  and  they  are  hereby,  allowed  to  participate  in  said  bid 
and  purchase,  on  the  same  terms,  and  on  an  equal  footing  in 
all  respects,  according  to  the  character  of  their  claims  respec- 
tively, with  the  said  bondholders  and  creditors  who  have  here- 
tofore entered  into  and  signed  said  agreement." 

It  is  said  this  enables  those  who  have  subscribed  to  that 
agreement,  and  who  are  a  large  majority  of  the  bondholders,  to 
purchase  on  paying  a  much  less  sum  in  money  than  would  be 
required  of  other  bondholders  who  have  not  signed  the  agree- 
ment. This  is  true ;  but  we  do  not  perceive  that  it  is  inequi- 
table. After  all,  it  makes  no  distinction  against  the  minority 
which  they  have  not  themselves  made  by  failing  to  secure  a 
majority  of  the  bonds.  They  are  as  much  entitled  to  use  their 
bonds  in  payment  as  any  other  bondholders  are.  It  is  their 
misfortune  if  they  have  not  as  many  bonds  as  others  have. 
They  have  no  equity  to  cast  their  misfortune  upon  those  who 
o^vn  more  bonds  than  they  do.  Permission  to  bondholders 
who  are  mortgagees  to  purchase  at  a  sale  of  the  mortgaged 
property  and  to  pay  by  their  bonds  is  not  only  usual,  but  it  is 
highly  advantageous  to  all  persons  who  have  an  interest.  It 
tends  to  enhance  the  price  which  may  be  obtained,  and  thou 
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benefits  other  creditora  as  well  as  the  mortgagor.  Tliat  large 
bondholders  have  an  advantage  over  small  ones,  in  that  they 
are  required  to  pay  less  in  money,  may  be  true ;  but  it  is  an 
advantage  they  purchased  when  they  obtained  their  bonds,  of 
which  it  would  be  inequitable  to  deprive  them.  Such  an 
advantage  is  everywhere  recognized  and  protected, — notably  in 
partition  suits,  and  in  sales  of  the  assets  of  a  partnership,  as 
well  as  in  many  sheriffs*  sales.  Had  there  been  but  two  cred- 
itors of  the  railroad  company,  —  one  holding  $10,000,000  of  the 
company's  mortgage  bonds,  and  the  other  $100,000,  —  it  would 
be  strange  indeed  if  the  former,  buying  at  a  foreclosure  sale, 
might  not  pay  with  his  bonds  that  proportion  of  his  bid  which 
would  come  to  him ;  paying  the  rest  in  money,  because  the 
latter  would  be  obliged  to  pay  more  in  money  if  he  had  become 
the  purchaser.  The  minority  holder  has  no  such  equity  to 
control  the  sale.  The  case  supposed  is  in  principle  the  one  we 
have  before  us ;  for  it  is  not  to  be  doubted  that  creditors  of  a 
common  debtor  may  combine  to  purchase  the  debtor's  property 
at  a  judicial  sale,  though  they  may  not  combine  to  prevent 
others  from  purchasing.  The  decree  now  complained  of  puts 
no  obstacle  in  the  way  of  a  purchase  by  the  appellants ;  nor 
does  the  agreement  of  Oct.  1,  1876. 

It  follows  from  what  we  have  said  that  neither  of  the  appeals 
can  be  sustained. 

It  is  ordered  that  the  appellants  in  the  first  case  pay  all  costs 
of  their  appeal,  except  the  costs  of  the  certiorari  and  return ; 
including  the  printing  thereof  and  the  clerk's  fees  for  copying, 
which  the  appellees  are  ordered  to  pay. 

It  is  further  ordered  that  Henry  Jump,  one  of  the  appellants, 
shall  not  be  charged  with  any  costs  that  may  have  accrued 
since  April  1,  1878,  when  he  moved  to  withdraw  his  appeal. 

And  it  is  further  ordered  that  the  costs  of  the  appeal  in  the 
second  case  be  paid  by  the  appellants. 

Decree  affirmed. 

Mb.  Justice  Clifpobd,  with  whom  concurred  Mb.  Justicb 
SwATNE,  Mb.  Justice  Miu^bb,  and  Mb.  Justice  IIablan, 
dissenting. 

I  am  of  opinion  that  the  coupons  which  are  by  this  decree 
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held  to  be  a  lien  ou  the  road  wer^  extinguished  by  payment ; 
that  the  holders  of  them,  who  presented  them  for  payment  nt 
the  several  places  to  which  they  were  directed,  had  no  thought 
of  selling  them,  and,  in  fact,  did  not  sell  them,  and,  therefore, 
in  law  they  were  paid,  and  not  sold. 

I  also  believe  that  the  attempt  of  Duncan,  Sherman,  &  Co. 
to  take  up  these  coupons  without  paying  them  was  deceptive 
and  collusive,  and  was  dictated  by  their  interest  in  concealing 
from  the  public  the  fact  that  the  railroad  company  was  unable 
to  meet  those  payments. 


County  op  Ray  v.  Vansyclb. 

Poniiant  to  a  power  conferred  in  the  charter  of  A.,  a  railroad  company,  a  conntj 
court  of  Missouri  subscribed,  in  the  year  1800,  for  stock,  and  agreed  to  issue 
county  bonds  in  payment  therefor.  Under  the  authority  of  an  act  of  the 
General  Assembly  of  that  State,  passed  in  the  year  1864,  A.,  by  a  vote  of  a 
majority  in  interest  of  its  stockholders,  said  county  court  voting  urtth  said 
majority,  transferred  all  the  assets,  rights,  and  privileges  of  its  charter,  and 
all  the  work  done  thereunder,  to  a  company,  B.  C.  was,  under  the  general 
railroad  law,  organized  as  a  corporation  for  constructing  a  railroad  which 
passed  through  the  county,  and  an  agreement  was  made,  in  1868,  between  B., 
C,  and  the  county  court,  by  which  the  subscription  was  released ;  and,  in  con- 
sideration of  such  release,  that  court  subscribed  for  the  same  amount  of  stock 
in  C,  and  issued  county  bonds  in  payment  therefor.  The  county,  by  this 
arrangement,  secured,  with  increased  railroad  facilities,  a  road  in  all  material 
respects  the  same  as  that  desired  and  originally  contemplated ;  and  it  received 
and  still  retains  the  requisite  certificates  of  stock.  The  county  court  levied 
and  collected  the  tax  to  pay  the  interest  due  on  the  bonds  for  the  years  1869, 
1870, 1871, 1872,  and  1873 ;  but,  in  August  of  the  last-mentioned  year,  directed 
that  the  payment  of  the  interest  thereunder  should  be  withheld.  Suit  waa 
brought  against  the  county  by  a  bona  fide  holder  of  the  coupons,  who  pur- 
chased the  same  for  value  before  their  maturity.  Held,  1.  Tliat  B.  acquired 
A  vested  right  to  demand  and  receive  the  bonds  of  the  county,  in  payment 
of  the  original  subscription  to  A. ;  and  that  such  right  was  not  defeated  or 
impaired  by  the  Constitution  of  Missouri  of  1865.  2.  That  the  agreement 
made  in  1868  is  not,  as  against  such  holder,  subject  to  the  objection  that  a 
majority  of  the  qualified  voters  of  the  county  had  not,  at  a  general  or  special 
election,  expressed  their  assent  to  the  subscription  of  stock  in  C.  3.  That  the 
tax-payers  are  concluded  by  the  act  of  the  county  court,  and  by  their  own 
failure  to  assert,  by  appropriate  proceedings,  their  legal  rights,  if  any  they  evei 
had,  to  prevent  the  transfer  of  the  original  subscription  from  one  company  to 
the  other. 
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Erbor  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

This  was  an  action  by  Vansycle  to  recover  the  amount  dao 
on  interest  coupons  attached  to  bonds  which  were  issued  in 
1869  in  the  name  of  the  County  of  Ray,  Missouri,  by  each  of 
which  it  acknowledged  itself  indebted  to  the  St.  Louis  and  St. 
Joseph  Railroad  Company  in  the  sum  of  $1,000 ;  which  it 
promised  to  pay  to  that  company  or  bearer,  at  the  American 
Exchange  National  Bank  in  New  York,  on  the  first  day  of 
January^  1879,  with  eight  per  cent  interest,  payable  annttally^ 
upon  the  presentation  and  delivery  of  the  coupons. 

Each  bond  contained  these  recitals :  — 

"This  bond  being  issued  under  and  pursuant  to  an  order  of  the 
county  court  of  Ray  County,  made  under  the  authority  of  the  Con- 
stitution of  the  State  of  Missouri  and  tlie  laws  of  the  General  Assem- 
bly of  the  State  of  Missouri,  and  authorized  by  a  vote  of  the  people 
of  said  county,  at  a  special  election  held  for  that  purpose. 

**  In  testimony  whereof  the  said  county  of  Ray  has  executed  thia 
bond,  by  the  presi<ling  justice  of  the  county  court  of  said  county, 
under*the  order  of  said  court,  signing  his  name  thereto;  and  by  the 
clerk  of  said  court,  under  order  thereof  attesting  the  same,  and 
affixing  thereto  the  seal  of  said  court.  Tliis  done  at  the  town  of 
Richmond,  county  of  Ray,  aforesaid,  this  second  day  of ,  1869. 

[l,  8.]  "  C.  W.  Narramobb, 

"  Presiding  Juttice  of  the  County  Court  of  Ray  County,  MittmarL 

"  Attest :  Geo.  N.  McGeb, 

"Clerk  of  the  County  Court  of  Ray  County,  MiuowL^ 

The  coupons  were  in  the  form  following:  — 

"  Richmond,  Ray  County,  Missouri,  aj).  1869. 
**The  connty  of  Ray  acknowledges  to  owe  the  sum  of  eighty 
dollars,  payable  to  bearer  on  the  fii"st  day  of  January,  a.d.  1874,  at 
the  American  Exchange  National  Bank  in  New  York,  for  one  year's 

interest  on  bond  No. . 

"Geo.  N.  McGee, 

*'CUrh  of  County  Com  of  Ray  Cetmiy,  Mo." 

Vansycle  was  a  lawful  holder  for  value  of  the  bonds,  and 
received  them  without  actual  notice  or  knowledge  of  any  defects 
or  irregularities  in  their  issue. 

The  main  facts  connected  with  the  issue  of  the  bonds  coTer 
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a  period  of  more  than  ten  years,  commencing  with  the  yeas 
1859. 

An  act  of  the  General  Assembly  of  the  State  of  Missouri, 
approved  Dec.  6,  1859,  and  amended  Jan.  6,  1860,  incorporated 
the  Missouri  River  Valley  Railroad  Company,  with  power  to 
construct  a  railroad  from  any  point  on  the  North  Missouri  Rail- 
road in  Randolph  County,  by  way  of  Brunswick,  in  Chariton 
County ;  thence,  through  Carroll,  Ray,  Platte,  and  Clay  Coun- 
ties, to  Weston,  in  Platte  County ;  and  authorized  the  county 
court  of  any  county  in  which  any  part  of  such  railroad  might 
be,  to  subscribe  to  the  stock  of  the  company,  invest  its  funds  in 
such  stock,  and  raise  the  funds  by  tax  to  be  voted  by  the  legal 
votera  of  the  county,  in  such  manner  as  the  county  court  might 
prescribe  for  the  purpose  of  paying  such  stock.  It  declared  that 
the  provisions  of  the  general  railroad  law  of  Missouri,  not  incon- 
sistent therewith,  should  be  extended  to  that  company. 

The  general  railroad  law  of  Missouri  then  in  force  made  it 
lawful  for  the  county  court  of  any  county  to  subscribe  to  the 
capital  stock  of  any  railroad  company  duly  organized  in  Mis- 
souri, and,  for  information,  to  cause  an  election  to  be  held  to 
ascertain  the  sense  of  the  tax-payers  of  such  county  as  to  such 
subscription,  and  as  to  whether  the  same  should  be  paid  by 
issuing  county  bonds  or  by  taxation.  A  county,  upon  its  mak- 
ing such  subscription,  became,  like  other  subscribers  to  stock, 
entitled  to  the  privileges  granted,  and  subject  to  the  liabilities 
imposed,  by  that  law,  or  by  the  charter  of  the  company  to 
which  such  subscription  was  made.  In  order  to  raise  funds 
to  pay  the  instalments  which  might  be  called  for  from  time 
to  time  by  the  board  of  directors  of  such  company,  it  was  made 
the  duty  of  the  county  court  to  issue  the  bonds  of  the  county, 
or  levy  a  special  tax  upon  all  property  taxable  by  law  for  State 
and  county  purposes,  &c. 

By  an  act  approved  March  80,  1860,  amendatory  to  that  of 
Dec.  6,  1859,  and  for  other  purposes,  the  county  courts  of  Ray 
and  other  counties  specifically  named  were  authorized  to  issue 
and  deliver  the  bonds  of  their  respective  counties  in  payment 
of  any  subscription  to  or  purchase  of  the  capital  stock  of  the 
Missouri  River  Valley  Railroad  Company  which  such  counties 
might  respectively  make;  the  bonds  to  be  in  the  sum  of  not 
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exceeding  $1,000  each  bond,  haying  not  exceeding  ten  yean  to 
run  before  maturity,  bearing  interest  at  the  rate  of  eight  per 
cent  per  annum,  payable  annually  at  the  county  seat  of  the 
county  issuing  them,  or  in  the  city  of  St.  Louis,  as  the  county 
court  might  prefer. 

On  the  2d  of  July,  1860,  the  Ray  county  court,  by  an  order 
entered  upon  its  records,  directed  a  vote  of  the  people  to  be 
taken  on  the  13th  of  August,  1860,  on  the  question  whether 
the  county  should  take  $200,000  of  stock  in  the  Missouri  River 
Valley  Railroad  Company,  upon  the  following  conditions :  That 
all  of  said  county  stoc^  shall  be  expended  on  that  part  of  the 
railroad  in  that  county ;  that  said  subscription  shall  be  payable 
in  county  bonds,  to  run  ten  years,  bearing  interest,  to  be  paid 
annually,  at  the  rate  of  eight  per  cent ;  and  that  no  bond  shall 
be  issued  or  delivered  to  said  company  until  provision  shall  be 
made  for  building  the  railroad  to  the  eastern  boundary  of  the 
county. 

At  an  election  held,  as  ordered,  one  thousand  three  hundred 
and  thirty-seven  votes  were  cast  in  favor  of  the  subscription, 
and  six  hundred  and  twenty-three  votes  against  it.  The  records 
of  the  county  court  state  that  the  vote  cast  for  the  subscription 
was  by  "  a  majority  of  the  people  and  tax-payers  of  the  county 
of  Ray."  The  court  appointed  agents  to  subscribe  and  vote 
the  stock  upon  the  conditions  mentioned  in  the  order.  Such 
subscription  was  legally  made. 

An  act  of  the  General  Assembly,  approved  Feb.  10, 1864,  the 
provisions  of  which  were  accepted  by  the  North  Missouri  Rail- 
road Company,  provided  that  the  Chariton  and  Randolph 
Railroad  Company  and  the  Missouri  River  Valley  Railroad 
Company  might,  by  a  vote  of  a  majority  of  their  stockholders 
in  interest,  transfer  and  assign  to  the  North  Missouri  Railroad 
Company  all  of  their  effects,  assets,  rights,  and  privileges,  under 
their  charters,  and  all  the  work  that  had  been  done  in  the  con- 
struction of  their  respective  roads.  The  two  companies,  when 
the  authorized  transfer  by  them  made  should  be  accepted  by 
the  North  Missouri  Raih-oad  Company,  were  to  cease  to  have 
any  corporate  existence,  and  to  be  styled  and  known  thereafter 
as  the  West  Branch  of  the  North  Missouri  Railroad.  The  act 
declared  that  said  west  branch  should  commence  at  the  town 
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of  Moberly,  in  the  county  of  Randolph,  on  the  North  Missouri 
Railroad,  and  extend  west  along  the  route  adopted  by  the 
Chariton  and  Randolph  Railroad  Company,  to  the  city  of 
Brunswick ;  thence  on  or  near  ihe  survey  of  the  Missouri  Valley 
Road  to  Richmond,  in  Ray  County ;  and  thence,  by  the  most 
advantageous  and  practicable  route,  to  some  point  on  the  north 
side  of  the  Missouri  River,  at  or  below  St.  Joseph.  The  act 
also  provided  that  all  the  franchises  vested  in  the  Chariton 
and  Randolph  Railroad  Company  and  the  -Missouri  Valley 
Railroad  should  become,  by  such  transfer  and  acceptance,  fully 
and  completely  vested  in  the  North  Missouri  Railroad  Com- 
pany. 

The  county  court  of  Ray,  at  its  April  term,  1864,  appointed 
agents  to  vote  two  thousand  shares  of  stock  in  the  then 
approaching  election  for  directors  of  the  Missouri  River  Valley 
Railroad  Company,  with  instructions  also  to  vote  in  favor  of 
transferring  and  assigning  to  the  North  Missouri  Railroad  Com- 
pany all  the  effects,  assets,  rights,  and  privileges  of  the  Mis- 
souri River  Valley  Railroad  Company,  and  all  the  work  done 
upon  the  Missouri  River  Valley  Railroad,  as  provided  in  the 
act  of  Feb.  10,  1864.  The  agents  thus  appointed  reported  to 
the  court,  at  its  July  term,  1864,  that  in  accordance  with 
instructions  they  had  cast  the  vote  of  the  county.  Their 
report  was  approved,  and  ordered  to  be  filed  and  recorded. 

On  the  13th  of  December,  1866,  a  written  agreement  was 
made  between  the  North  Missouri  Railroad  Company  and  the 
county  court;  which  provided,  among  other  things,  that  the 
company,  for  the  consideration  of  $160,000  to  be  paid  in 
the  bonds  of  Ray  County,  should  build,  iTin,  and  operate  its  west 
branch  to  the  city  of  Richmond,  in  that  county,  by  a  spur  of 
said  west  branch,  and  complete  the  connection  within  ninety 
days  after  the  main  or  straight  line  of  the  west  branch  should 
be  completed  to  a  point  opposite  Richmond.  It  is  not  necessary 
to  set  out  that  agreement.  It  is  su£Bcient  to  say  that  it  secured 
to  the  county  all  the  railroad  facilities  which  it  would  have 
received  had  the  main  line  Dt'  the  west  branch  passed  in  the 
immediate  vicinity  of  the  city  of  Richmond ;  and,  in  considera- 
tion of  its  consenting  to  accept  the  building,  operating,  and 
nmning  of  said  west  branch,  as  thereby  provided,  and  releasing 
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the  North  Missouri  Raihx>a<l  frciii  its  former  obligations,  the 
latter  agreed  to  release  the  county  from  the  sum  of  ^0,000  of 
the  stock  theretofore  subscribed  for  the  construction  of  the  said 
west  branch  of  the  North  Missouri  Railroad.  The  company 
agreed  to  build  and  construct  the  spur  branch  or  connec- 
tion from  the  main  line  ^'  to  the  said  city  of  Richmond  afore* 
said,  so  far  as  the  gi-ading  is  concerned,  when  said  county  of 
Ray  issues  its  bonds  for  the  said  sum  of  %1 50,000  to  said  North 
Missouri  Railroad  Company,  so  that  it  may  be  ready  for  the 
iron  by  the  time  the  said  west  branch  of  said  North  Missouri 
reaches  a  point  opposite  the  said  city  of  Richmond."  This 
agreement  was  promptly  i-atified  of  record,  and  signed  by  the 
justices  of  said  court,  with  the  seal  of  the  county  affixed.  An 
order  was  at  the  same  time  made  upon  the  records  of  the  court, 
dii*ecting  that  bonds  of  the  county  amounting  to  9|150,000  be 
issued  "  according  to  the  orders  of  the  county  court  of  said 
county  of  Ray  heretofore  made  and  the  stipulations  of  this 
contmct." 

At  the  same  term  of  the  court  an  agent  was  appointed  to 
vote  the  county  stock  at  the  next  election  of  directors  for  tho 
North  Missouri  Railroad  Company. 

In  January,  1868,  the  St.  Louis  and  St.  Joseph  Railroad 
Company  was  organized,  under  the  general  railroad  law  of 
Missouri,  for  the  purpose  of  constt*ucting  and  operating  a  rail- 
road through  Ray,  Clinton,  and  Buchanan  Counties,  from  a 
point  on  the  west  branch  of  the  North  Missouri  Railroad,  at 
Richmond,  by  the  most  practicable  route,  through  Plattsburg, 
to  the  city  of  St.  Joseph. 

On  the  15th  of  April,  1868,  the  North  Missouri  Railroad 
Company  authorized  its  president  and  executive  committee  to 
make  such  contracts  with  the  St.  Louis  and  St.  Joseph  Rail- 
road Company,  to  aid  in  building  the  latter  road,  as  might  be 
consistent  with  the  interest  of  the  former  company ;  and  also 
*''  to  release  the  county  of  Ray  from  its  subscription  of  $200,000 
to  aid  in  building  the  west  branch  of  the  North  Missouri  Rail- 
road, upon  the  condition  that  this  (the  North  Missouri)  com- 
pany is  released  from  constructing  a  spur  from  the  west  branch 
to  Richmond ;  and  also  upon  the  further  condition,  that  Ray 
County  will  subscribe  $250,000  stock,  and  secure  the  same,  to 
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be  paid  towards  the  building  of  the  St  Louis  and  St  Joseph 
Railroad." 

This  proposition  was  submitted  to  the  county  court  and 
rejected.  That  court,  however,  on  the  19th  of  May,  1868, 
entered  of  record  an  order  from  which  the  following  is  an 
extract :  ^'  In  order  that  said  $200,000  may  be  applied  to  the 
purpose  and  object  of  constructing  a  railroad  from  the  west 
branch  of  the  North  Missouri  Railroad,  through  the  city  of 
Richmond,  in  said  county  of  Ray,  to  St.  Joseph,  it  is,  therefore, 
ordered  by  the  court  that  the  said  sum  of  9^200,000  be,  and  the 
same  is  hereby,  transferred  to  the  St.  Louis  and  St.  Joseph 
Railroad  Compan}^  to  be  applied  in  building,  constructing,  and 
operating  that  portion  of  the  St.  Louis  and  St.  Joseph  Railroad 
in  Ray  County,  north  of  the  west  branch  of  said  North  Mis- 
souri Railroad,  upon  the  following  express  conditions,"  &c. 
These  conditions  provided  that  the  county  should  be  released 
in  writing  from  its  subscription  of  $f200,000  to  the  North  Mis- 
souri Railroad  Company ;  that,  upon  the  filing  of  such  release 
in  the  proper  office,  the  presiding  justice  should  subscribe  the 
sum  of  ¥200,000  as  stock  in  the  St.  Louis  and  St.  Joseph  Rail- 
road Company ;  that  bonds  for  that  amount  should  be  issued  to 
the  company,  150,000,  when  the  court  was  satisfied  that  five 
miles  of  the  road  in  Ray  County,  north  of  the  west  branch 
of  the  North  Missouri  Railroad,  and  beginning  at  the  said 
branch,  was  under  contract,  and  for  the  building  of  which  the 
bonds  and  their  proceeds  were  to  be  applied ;  and  $50,000  as 
each  additional  five  miles  of  the  road  was  graded  and  ready 
for  the  ties,  and  not  then  unless  the  court  should  be  satis* 
fied  that  all  the  bonds  previously  issued  had  been  properly 
applied. 

In  accordance  with  this  order,  the  North  Missouri  Railroad 
Company,  by  its  president,  executed  in  June,  1868,  and  filed 
for  record;^  its  written  release  to  Ray  County  of  the  latter'a 
subscription  to  it  of  $200,000 ;  "  the  consideration  of  this 
release  being  the  entire  cancellation  of  the  existing  contracts 
between  the  county  of  Ray  and  the  North  Missouri  Railroad 
Company,  and  also  the  subscription  by  the  county  of  Ray 
to  the  capital  stock  of  the  St  Louis  and  St  Joseph  Railroad 
Company. ' 
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No  election  was  held  at  which  the  citizens  of  the  county 
voted  in  favor  of  a  subscription  to  the  capital  stock  of  the  St. 
Louis  and  St.  Joseph  Railroad  Company;  but,  before  the  court 
made  the  order  of  May  19,  1868,  it  received  the  petition  of 
from  twelve  hundred  to  fourteen  hundred  citizens  of  the  county, 
asking  it  to  transfer  its  subscription  to  the  St.  Louis  and  St. 
Joseph  Railroad  Company. 

At  the  November  terra,  1868,  of  the  court,  an  order  was 
made  and  complied  with,  directing  that  i50,000  of  the  county 
bonds  be  issued  to  the  St.  Louis  and  St.  Joseph  Railroad  Com- 
pany ;  $50,000  more  of  them  were  directed  by  the  court,  at  its 
September  terra,  1869,  to  be  issued ;  and  #50,000  additional,  at 
its  November  term,  1869.  The  last  $50,000  of  the  bonds  were 
issued  in  pursuance  of  an  order  entered  at  its  February  term, 
1870.  None  of  them  were  delivered  until  after  satisfactory 
proof  had  been  made  of  the  construction  of  each  five  miles  of 
road,  as  stipulated  in  the  agreement  of  the  parties.  The  county 
received  and  still  retains  the  requisite  certificates  of  stock  in 
payment  for  which  the  bonds  were  issued. 

Sect.  14,  art.  11,  of  the  Constitution  of  Missouri  ordains 
that  "the  General  Assembly  shall  not  authorize  any  county, 
city,  or  town  to  become  a  stockholder  in,  or  to  loan  its 
credit  to,  any  company,  association,  or  corporation,  unless  two- 
thirds  of  the  qualified  voters  of  such  county,  city,  or  town,  at 
a  regular  or  special  election  to  be  held  therein,  shall  assent 
thereto.'* 

In  pursuance  of  that  constitutional  provision,  the  General 
Assembly,  by  general  statute,  declared,  that  "  it  shall  be  lawful 
for  the  county  court  of  any  county,  the  city  council  of  any  city, 
or  the  trustees  of  any  incorporated  town,  to  take  stock  for  such 
county,  city,  or  town  in,  or  loan  the  credit  thereof  to,  any  rail- 
road company  duly  organized  under  this  or  any  other  law  of 
the  State ;  provided,  that  two-thirds  of  the  qualified  voters  of 
such  county,  city,  or  town,  at  a  regular  or  special  election  to  be 
held  therein,  shall  assent  to  such  subscription." 

Tlie  court  below  made  a  special  finding,  embracing  the  facts 
above  set  forth,  and  others  stated  in  the  opinion  of  this  court, 
and  rendered  judgment  in  favor  of  the  plaintiff.  The  county 
thereupon  brought  the  case  here  by  writ  of  error. 
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The  case  was  submitted,  on  behalf  of  the  plaintiff  in  error, 
by  Mr,  Francis  M.  Cockrell,  on  the  brief  of  Mr.  William  S. 
Everett^  who  contended  that 

1.  The  county  court  had  but  a  specially  delegated  authority, 
and  could  not  subscribe  for  corporate  stock,  so  as  to  bind  the 
county,  except  with  the  assent  of  two-thirds  of  the  qucilified 
voters  thereof,  expressed  in  the  mode  prescribed.  As  no  elec- 
tion was  held  or  ordered,  at  which  such  voters,  or  any  of  them, 
had  an  opportunity  of  declaring  their  assent  to  the  county  sub- 
scription made  in  the  year  1868,  for  stock  in  the  St.  Louis  and 
St.  Joseph  Railroad  Company,  that  subscription,  and  the  orders 
for  the  issue  of  bonds  in  payment  of  it,  were  in  manifest  viola- 
tion of  the  Constitution  and  the  statutes  of  Missouri,  the  provi- 
sions whereof  the  plaintiff  below  was  bound  to  take  notice. 

2.  The  county,  in  resisting  a  recovery  upon  the  coupons,  is 
not  estopped  from  showing  that  the  county  court,  by  reason  of 
the  absence  of  a  popular  vote,  had  no  jurisdiction  in  the  prem- 
ises ;  and  that  its  orders  were  void,  as  unauthorized  and  pro- 
hibited acts. 

3.  The  coupons  are  void  in  the  hands  of  the  plaintiff  below, 
although  he  had  no  actual  notice  of  the  facts  which  establish 
their  nullity.  The  records  of  the  county  court,  in  the  matter 
of  the  subscription  in  question,  furnish  conclusive  proof  that  the 
condition  precedent  to  the  lawful  issue  of  the  bonds  had  not 
been  performed. 

Mr,  John  B,  Henderson^  contra. 

Mr.  Justice  Harlan,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  first  inquiry  suggested  by  the  facts  set  forth  in  the 
special  finding  is  as  to  the  validity  of  the  agreement  of  1868, 
whereby  the  county  of  Ray  secured  exemption  from  liability  to 
the  North  Missouri  Railroad  Company,  on  its  original  subscrip- 
tion of  $200,000,  and  the  St.  Louis  and  St.  Joseph  Railroad 
Company  obtained  the  bonds  of  the  county  for  that  amount. 
This  question  must  be  determined  in  the  light  of  all  that  oc- 
curred in  connection  with  the  efforts  made  to  secure  a  railroad 
through  that  county. 

It  appears  that,  at  the  election  held  in  the  year  1860,  more 
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than  two-thirds  of  the  votes  cast  in  the  county  were  in  favor  of 
a  subscription  of  $200,000  to  tho  capital  stock  of  the  Missouri 
River  Valley  Railroad  Company,  which  proposed  to  construct 
a  railroad  through  the  county.  The  only  condition  which  the 
voters  imposed  was,  that  the  stock  subscribed  under  the  author- 
ity of  that  election  '^  should  be  expended  on  that  part  of  the 
railroad  in  the  county  of  Ray."  In  obedience  to  the  popular 
will,  the  subscription  was  made  in  that  year.  When,  however, 
in  1864,  that  company  transferred  all  its  effects,  assets,  rights, 
and  privileges  to  the  North  Missouri  Railroad  Company,  the 
latter  became  entitled  to  the  benefit  of  that  subscription,  and, 
in  satisfaction  thereof,  to  the  bonds  of  the  county,  to  the  amount 
of  $200,000.  Of  the  validity  of  that  transfer  we  have  no  doubt. 
It  was  authorized  by  an  act  of  the  General  Assembly  of  Mis- 
souri, and  made  with  the  sanction  of  the  stockholdera  of  the 
companies  interested,  including  the  county.  At  the  meeting  of 
stockholders  called  to  consider  the  question  of  transfer,  the 
county  was  represented  by  an  agent,  designated  by  the  county 
court,  with  specific  instructions  to  vote  the  stock  of  the  county 
in  favor  of  such  transfer.  In  appointing  that  agent,  with  such 
instructions,  the  court  did  not  exceed  its  powers;  since,  by  the 
terms  of  the  act  of  Dec.  5, 1859,  under  the  provisions  of  which  the 
original  subscription  was  made,  the  court  was  authorized  ^^  to 
take  proper  steps  to  protect  the  interests  "  of  the  county,  and 
also  ^^  to  appoint  an  agent  to  represent  the  county,  to  vote  for  it, 
and  to  receive  its  dividends."  It  seems,  therefore,  entirely  clear 
that  the  North  Missouri  Railroad  Company  acquired,  prior  to 
the  adoption  of  the  State  constitution  of  1865,  a  vested  right 
to  demand  and  receive  the  bonds  of  the  county  in  payment  of 
its  original  subscription.  This  right  was  not  destroyed  or 
impaired  by  that  constitution.  It  has  been  decided  by  the 
Supreme  Court  of  Missouri,  that  the  section  of  the  constitution 
of  that  State  relating  to  municipal  subscriptions  was  ^^  a  limi- 
tation upon  the  future  power  of  the  legislature,  and  was  not 
intended  to  retroact  so  as  to  have  any  controlling  application 
to  laws  in  existence  when  the  constitution  was  adopted." 
State^  ^c.  V.  Macon  County  Courts  41  Mo.  453 ;  StaUy  fc.  ▼• 
Greene  County^  54  id.  640;  The  State^  ex  reL  ^c.  v.  Z%«  County 
Court  of  Sullivan  County^  51  id.  522 ;    County  of  Callaway  v. 
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Foster,  98  U.  S.  670 ;    County  of  Scotland  v.  Thomas,  94  id. 
688;    County  of  Htnry  v.  Nicolay,  95  id.  tll9. 

But  the  North  Missouri  Railroad  Company,  for  some  unex- 
plained reason,  did  not  proceed  in  the  construction  of  the  con- 
templated road.  Counsel  do  not,  however,  claim  that  its  delay- 
in  that  regard  worked  a  forfeiture  of  its  right  to  the  bonds  of 
Ray  County,  at  the  time  of  the  organization,  in  the  year  1868, 
of  the  St.  Louis  and  St.  Joseph  Railroad  Company.  The  latter 
had  in  view  the  construction  of  a  road  from  some  point  on  the 
west  branch  of  the  North  Missouri  Railrosid,  at  Richmond,  the 
county  seat  of  Ray,  to  the  city  of  St.  Joseph,  —  in  all  material 
respects,  the  same  road  for  the  construction  of  which  the  county 
had  previously  contracted  with  the  North  Missouri  Railroad 
Company.  At  this  crisis,  the  latter  company,  having  perhaps 
a  pecuniary  interest  in  establishing  a  connection  between  its 
west  branch  and  the  city  of  St.  Joseph,  proposed  to  release  the 
county  from  its  subscription  of  $200,000,  if  it  would  subscribe 
$250,000  to  the  capital  stock  of  the  St.  Louis  and  St.  Joseph 
Railroad  Company.  Declining  to  assent  to  that  arrangement, 
the  court,  on  behalf  of  the  county,  made  a  counter-proposition; 
to  wit,  that,  for  the  purpose  of  constructing  a  railroad  from  the 
west  branch  of  the  North  Missouri  Railroad,  through  Richmond 
to  St.  Joseph,  it  would  transfer  the  $200,000  subscription  to 
the  St.  Louis  and  St.  Joseph  Railroad  Company,  by  making  a 
similar  subscription  to  that  company,  to  be  applied  in  building, 
constructing,  and  operating  such  road,  provided  the  county 
was  released,  in  writing  and  of  record,  from  all  liability  upon 
its  original  subscription  to  the  North  Missouri  Raih'oad  Com- 
pany. This  proposition  was  promptly  acceded  to  by  both 
companies.  The  required  release  was  executed  and  put  upon 
record ;  and  the  St.  Louis  and  St.  Joseph  Railroad  Company 
entered  upon  the  construction  of,  and  did  construct,  the  pro- 
posed road;  receiving  the  bonds  of  Ray  County  in  sums  of 
$50,000,  as  each  five  miles  of  road  was  completed,  and  faith- 
fully applying  the  proceeds  to  that  portion  of  the  road  which 
was  in  that  county. 

We  are  now  asked  to  declare  that  tlie  county  is  under  no 
legal  obligation  to  pay  its  bonds,  issued  and  put  upon  the  mar- 
ket nnc^er  the  circumstances  we  have  detailed. 
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The  fundamental  proposition  underlying  the  defence  is,  that, 
after  the  adoption  of  the  Constitution  of  1865,  no  subscription 
of  stock  could  be  lawfully  made  by  the  county  until  after  an 
election ;  and  that,  no  election  having  been  held  at  which  the 
people  voted  specifically  in  favor  of  a  subscription  to  the  stock 
of  the  St.  Louis  and  St.  Joseph  Railroad  Company,  the  action 
of  the  court  was  a  nullity,  creating  no  liability  whatever  upon 
the  bonds  issued  in  pursuance  of  the  agreement  of  1868.  What- 
ever weight  that  proposition  might  have  in  some  cases,  it  does 
not  meet  the  precise  issues  here  presented.  It  ignores  altoge- 
ther the  direct  connection  which  existed  between  the  agreement 
of  1868  and  the  action  taken  by  the  county  and  its  court  prior 
to  the  year  1865,  whereby  the  county  assumed  the  obligation 
to  issue  its  bonds  to  the  amount  of  $200,000,  in  discharge  of  a 
completed  subscription  to  the  stock  of  a  corporation  which 
came  into  existence  and  was  fully  organized  before  that  consti- 
tution went  into  operation,  and  which  could,  notwithstanding 
the  adoption  of  that  instrument,  compel  the  county  to  comply 
with  its  contract.  It  is  the  case  of  a  transfer  of  such  stock  by 
exchange,  in  order  that  the  county  might  obtain  the  desired 
road,  and  be  discharged  from  legal  obligations  from  which  it 
could  not  justly  or  rightfully  escape.  It  is  not  the  case  of  an 
entirely  new  subscription,  made  under  the  Constitution  of 
1865,  in  disregard  of  its  provisions  and  of  the  general  statutes 
passed  in  pursuance  thereof.  When  the  arrangement  of  1868 
was  first  suggested,  the  court  saw  that  the  desire  of  its  con- 
stituents for  the  construction  of  a  railroad  through  the  county 
was  not  likely  to  be  fulfilled  through  the  agency  of,  or  under 
the  contracts  previously  made  with,  the  North  Missouri  Railroad 
Company.  Its  members  became  convinced  that  the  only  effect- 
ual or  practicable  mode  to  accomplish  that  end  was  to  make  such 
an  arrangement  or  combination  as  that  made  with  the  new 
company.  The  court  was  given  by  the  statute,  under  which 
the  original  subsciiption  was  made,  the  power  to  ^^take  proper 
steps  to  protect  the  interests  of  the  county ; "  to  which  end  it 
was  authorized  to  appoint  an  agent  ^^  to  represent  the  county, 
to  vote  for  it,"  &c. ;  and,  m  exercising  this  power,  it  was  neces- 
sarily invested  with  very  broad  discretion.  It  is  not  an  unrea- 
sonable construction  of  the  statute  to  say  that,  in  determining 
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what  steps  were  proper  for  the  protection  of  the  interests  of 
the  tax-payers,  the  court  had  authority  to  adopt  such  measures 
as  prudent  men  managing  the  affairs  of  others  ought  to  have 
adopted.  It  evidently  regarded  the  arrangement  made  in  1868 
as  essential  to  the  protection  of  the  county's  interests,  so  far  as 
they  were  involved  in  the  subscription  of  stock  previously  made, 
and  in  the  obligations  thereby  assumed.  There  is  nothing  in 
the  record  upon  which  to  base  any  imputation  of  collusion  or 
bad  faith.  The  action  was  taken  under  such  circumstances  of 
publicity  as  to  notify  the  tax-payers  generally  of  all  that  was 
doing ;  and  we  are  not  prepared  to  say  that  the  court  had  not 
the  power  to  transfer  the  subscription  from  the  North  Mis- 
souri Railroad  Company  to  the  St.  Louis  and  St.  Joseph  Rail- 
road Comp<any,  and  deliver  the  county  bonds  to  the  latter, 
upon  its  agreement  to  build  substantially  the  same  road  for 
the  construction  of  which  the  original  subscription  had  been 
made. 

But  whatever  doubt  exists  upon  this  point  should  be  re- 
solved in  favor  of  the  bona  fide  holders  of  the  bonds.  The 
tax-payers  of  the  county  should  not,  under  the  peculiar  circum- 
stances of  this  case,  be  now  heard  to  allege  that  their  agents, 
invested  by  statute  with  the  authority  and  charged  with  the 
duty  of  protecting  their  interests,  had  exceeded  their  powers. 
The  court  levied  and  collected  a  tax  to  pay  interest  due  on  the 
bonds  delivered  to  the  St.  Louis  and  St.  Joseph  Railroad  Com- 
pany for  the  years  1869,  1870,  1871,  1872,  and  1878.  The 
coupons  were  annually  paid  for  the  first  four  years  named.  It 
is  true  that,  at  a  term  of  the  court  held  in  August,  1871,  an 
order  was  entered  of  record,  stating  that  the  bonds  had  been 
issued  illegally  and  were  void,  and  upon  that  ground  the  order 
recited  that  neither  the  bonds  nor  the  coupons  would  be  paid 
by  the  county.  But  in  March,  1872,  that  order  was  rescinded, 
and  the  county  treasurer  directed  to  proceed  with  the  pay- 
ment  of  the  interest.  It  was  not  until  August,  1873,  that  the 
court  finally  determined  to  repudiate  all  obligations  to  pay  the 
bonds ;  and  under  its  orders  the  interest  collected  for  1873  has 
been  retained.  It  further  appears  from  the  special  finding  that 
the  North  Missouri  Railroad  Company  constructed  its  western 
branch  from  Moberly  to  Kansas  City,  running  through  the 
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county  for  a  distance  of  between  twent)^-six  and  twentj'-eight 
miles ;  that  the  St.  Louis  and  St.  Joseph  Railroad  Company  con- 
structed its  road  from  opposite  Lexington  through  Richmond, 
locating  a  depot  in  Richmond,  and  continuing  to  the  northwest 
boundary  of  said  county,  a  distance  of  twenty-eight  miles ;  that 
said  road  is  completed  and  operated  to  the  city  of  St.  Joseph, 
Missouri ;  that  on  the  first-named  road  there  are  four  depots  lo- 
cated in  Ray  County,  and  on  the  latter  five  depots ;  that  the 
money  realized  from  the  sale  of  the  bonds  issued  was  expended 
in  the  construction  of  the  St.  Louis  and  St.  Joseph  Railroad,  in 
the  county  of  Ray,  and,  in  consequence  of  this  arrangement,  the 
county  secured  the  construction  and  operation,  within  its  limits, 
of  about  twenty-four  miles  of  railroad  more  than  would  have 
been  built  under  the  previous  contract  or  an*angement  with  the 
North  Missouri  Railroad  Company. 

But  this  is  not  all.  Li  payment  of  the  county  subscription 
and  bonds,  certificates  of  stock  in  the  St.  Louis  and  St.  Joseph 
Railroad  Company  were  issued  to  the  county,  and  are  still  held 
by  it.  They  have  never  been  tendered  for  cancellation.  When 
the  court  declared,  in  1873,  that  the  county  would  pay  neither 
the  principal  nor  the  interest  due  on  the  bonds,  no  intimation 
was  given  of  even  its  willingness  to  surrender  the  certificates. 

Upon  the  clearest  principles  of  justice,  the  tax-payers  of  Ray 
County  are  concluded  by  the  acts  of  their  official  agents,  and 
by  their  own  failure,  either  intentionally  or  from  neglect,  to 
assert,  by  appropriate  proceedings,  their  legal  right  (if  any  they 
ever  had)  to  prevent  the  transfer  of  their  original  subscription 
to  the  company,  which,  by  the  construction  of  its  road,  gave 
them  gi'eater  railroad  facilities,  and  at  no  greater  cost,  than 
they  could  have  obtained  under  the  contract  with  the  North 
Missouri  Railroad  Company. 

Although  this  case  has  many  features  peculiar  to  it,  the  con 
cUision  we  have  reached  is  in  harmony  with  settled  principles 
heretofore  announced  by  this  court  in  numerous  cases. 

It  seems  unnecessary  to  consider  other  points  suggested  in 

argument,  as  the  views  here  expressed  are  sufficient  to  dispose 

of  the  case. 

Judgment  qfirmid. 
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Hawkixs  v.  United  States. 

1.  A.  agreed  to  furnish  the  United  States  a  number  of  cubic  yards  of  rubble-stone, 
for  the  construction  of  a  public  building  under  a  contract  wliich,  after  pre- 
scribing the  dimensions  of  the  material,  and  the  price  to  be  paid  therefor, 
provided  that  no  departure  should  be  made  from  its  conditions,  without  the 
written  consent  of  the  Secretary  of  the  Treasury.  Such  consent  was  not 
given.  The  assistant  superintendent,  in  charge  of  the  erection  of  the  build- 
ing, declined  to  receive  certain  of  the  stones,  although  they  were  within  the 
description  of  the  contract ;  and  required  A.  to  furnish  others  of  a  differenl 
and  more  expensive  Icind,  which  the  latter  did.  Htld,  tliat,  as  A.  was  bound 
to  take  notice  of  the  fact  that  the  assistant  superintendent  had  no  power  to 
Tary  the  contract,  he  is  only  entitled  to  recover  according  to  its  terms. 

S  Tlie  question  of  agency  discussed. 

Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr  Enoch  Totten  for  the  appellant. 

Mr.  Assistant" Attometf' General  Smithy  contra. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Verbal  agreements  between  the  parties  to  a  written  contnict, 
made  before  or  at  the  time  of  the  execution  of  the  contract,  are 
in  general  inadmissible  to  vary  its  terms  or  to  affect  its  con- 
struction, the  rule  being  that  all  such  verbal  agreements  are  to 
be  considered  as  merged  in  the  written  instrument.  But  oral 
agreements  subsequently  made,  on  a  new  and  valuable  consider- 
ation, and  before  the  breach  of  the  contract,  in  cases  not  falling 
within  the  Statute  of  Frauds,  stand  upon  a  different  footing ;  as 
such  agreements  may,  if  not  within  the  Statute  of  Frauds,  have 
the  effect  to  enlarge  the  time  of  performance,  or  may  vary  any 
other  of  its  terms,  or  may  waive  and  discharge  it  altogether. 
Emerson  v.  Slater^  22  How.  28 ;  Goss  v.  Nugent^  5  Barn.  &  Ad. 
68;  Nelson  v.  Boynton^  8  Met.  (Mass.)  896 ;  Harvey  v.  Grab^ 
ham^  5  Ad.  &  E.  61 ;  Leonard  v.  Vredtnburgh^  8  Johns.  (N.  Y.) 
28;  Chitty,  Contr.  (10th  ed.)  105. 

Authority  was  conferred  upon  the  Secretary  of  the  Treasury, 
by  the  act  of  the  10th  of  June,  1872 ;  and  he  was  therein  di- 
rected to  cause  to  be  erected  a  suitable  building  at  Raleigh, 
North  Carolina,  for  the  use  and  accommodation  of  the  coui*t8  of 
VOL.  VI.  44 
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the  United  States,  post-office,  and  other  offices  of  the  govern- 
ment,  with  fire-proof  vaults  extending  to  each  story  of  the  build- 
ing.     17  Stat.  390. 

Pursuant  to  that  authority,  the  contract  in  question  was 
made  by  the  superintendent  appointed  for  the  purpose,  with 
the  plaintiff,  to  furnish  and  deliver,  on  the  site  for  the  building, 
one  thousand  cubic  yards,  more  or  less,  of  rubble-stone,  on  his 
bid  for  the  same ;  it  being  covenanted  and  agreed  between  the 
parties  that  the  ^^  contract  shall  be  valid  and  binding  when 
approved  by  the  Secretary  of  the  Treasury,  and  not  otherwise, 
and  that  no  departure  from  its  conditions  shall  be  made  with 
out  his  written  consent." 

By  the  terms  of  the  contract,  the  rubble-stone  was  to  be  in 
every  way  equal  to  the  sample  furnished  with  his  bid:  one- 
quarter  to  be  bond-stones,  of  a  length  equal  to  the  thickness  of 
the  walls,  and  to  contain  not  less  than  ten  cubic  feet ;  and  no 
stone  to  contain  less  than  one  and  one-half  cubic  feet,  or  to  be 
less  than  twelve  inches  thick,  to  be  delivered  at  such  times  and 
in  such  quantities  as  may  be  deemed  necessary  by  the  superin- 
tendent. Monthly  payments  were  to  be  made,  as  the  work 
progressed,  for  ninety  per  cent  of  the  stone  delivered,  at  five 
dollars  per  cubic  yard;  it  being  stipulated  that  ten  per  cent 
should  be  retained  until  the  completion  of  the  contract  and  the 
approval  and  acceptance  of  the  same  by  the  superintendent. 

Leave  to  amend  having  been  granted,  the  petitioner  enlarged 
bis  charge  for  work  done,  and  claimed  that  there  was  a  balance 
due  to  him  of  $8,962.50,  after  deducting  cash  paid,  and  the 
rubble-stone  quarried  and  rejected  before  it  was  shipped.  Hear- 
ing was  had,  and  the  coui-t  rendered  judgment  for  the  plaintiff 
in  the  sum  of  $1,566.50,  as  appears  by  the  transcript.  Imme- 
diate appeal  was  taken  to  this  court  by  the  plaintiff;  and  he 
assigned  the  eri'ors  following :  1.  That  the  court  below  erred 
in  the  measure  of  damages  which  they  adopted  in  the  case. 
2.  That  the  court  erred  in  not  holding  that  the  claimant  is  en- 
titled to  recover  the  fair  value  of  the  material  delivered  and 
accepted,  without  regard  to  the  price  prescribed  by  the  con- 
tract. 3.  That  the  court  should  have  computed  the  stone  fur- 
nished as  nine  hundred  and  fifty-eight  and  three-fourths  cubic 
yards,  at  $12.50  per  yard,  as  the  value  of  the  stone  delivered. 
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Congress  directed  the  Secretary  of  the  Treasury  to  caase  the 
building  to  be  erected,  and  appropriated  $100,000  to  accom- 
plish  the  object ;  the  same  act  providing  that  the  money  ap- 
propriated should  be  expended  under  the  direction  of  the 
Secretary,  and  that  he  should  cause  proper  plans  and  estimates 
to  be  made,  so  that  the  whole  expenditure  for  the  construction 
and  completion  of  the  building  should  not  exceed  the  amount 
of  the  appropriation.  Neither  limitations  nor  precautions  are 
always  effectual  in  such  cases ;  and  Congress,  at  the  next  ses- 
sion, found  it  necessary  to  make  another  appropriation  of  the 
same  amount,  for  the  same  object :  but  the  provision  that  the 
Secretary  of  the  Treasury  should  cause  the  building  to  be 
erected,  and  that  the  money  appropriated  should  be  expended 
under  his  direction,  was  never  repealed  or  modified.  17  Stat. 
624;  18  id.  228. 

Such  being  the  state  of  congressional  legislation,  it  neces- 
sarily follows  that  tlie  contractor,  as  well  as  the  superintendent, 
knew  that  the  appropriations  were  to  be  expended  by  the  Sec- 
retary, and  that  no  one  else  was  authorized  to  direct  as  to  the 
character  and  construction  of  the  building.  Individuals  as  well 
as  courts  must  take  notice  of  the  extent  of  the  authority  con- 
ferred by  law  upon  a  person  acting  in  an  official  capacity ;  and 
the  rule  applies,  in  such  a  case,  that  ignorance  of  the  law  fur- 
nishes no  excuse  for  any  mistake  or  wrongful  act.  State^  ex  rel. 
^c.  V.  Hayes,  52  Mo.  578 ;  Delafield  v.  The  State  of  Illinois,  26 
Wend.  (N.  Y.)  91 ;  The  People  v.  The  Phcenix  Bank,  24  id.  480: 
The  Mayor  and  City  Council  of  Baltimore  v.  Reynolds,  20  Md.  1 ; 
Whiteside  v.  United  States,  98  U.  S.  247. 

Different  rules  prevail  in  respect  to  the  acts  and  declarations 
of  public  agents  from  those  which  oi*dinarily  govern  in  the  case 
of  mere  private  agents.  Principals  in  the  latter  category  are  in 
many  cases  bound  by  the  acts  and  declarations  of  their  agents, 
even  where  the  act  or  declaration  was  done  or  made  without 
any  authority,  if  it  appear  that  the  act  was  done,  or  the  dec- 
laration was  made,  by  the  agent  in  the  course  of  his  regular 
employment;  but  the  goveiiiment  or  public  authority  is  not 
bound  in  such  a  case,  unless  it  manifestly  appears  that  the 
agent  was  acting  within  the  scope  of  his  authority,  or  that  he  • 
had  been  held  out  as  having  authority  to  do  the  act,  or  make 
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the  declaration,  for  or  on  behalf  of  the  public  anthoritien 
Story,  Agency,  807  a;  Lee  v.  Munroe^  7  Cranch,  866. 

Fifty  cubic  yards  of  rubble-stone  were  quarried,  shipped,  and 
delivered  by  the  contractor  soon  after  the  contract  was  exe- 
cuted, which  was  rejected  by  the  assistant  superintendent  of 
the  work,  and  he  refused  to  receive  any  of  the  same  descrip- 
tion. By  the  finding  of  the  court,  it  appears  that  the  rubble* 
stone  rejected  was  such  as  came  within  the  description  and 
standard  of  the  small-sized  stone  required  by  the  contract,  and 
that  the  assistant  superintendent  informed  the  claimant  of  the 
kind  which  must  be  furnished  to  make  such  a  wall  as  he 
wanted ;  which  was,  in  fact,  what  is  called  ranged-rubble  or 
broken-ashlar  stone,  more  expensive  in  kind  than  that  de* 
scribed  by  the  contract,  and  which  would  make  a  wall  superior 
in  appearance  to  that  contemplated  by  the  specifications.  Two 
hundred  and  thirty  cubic  yards  of  rubble-stone  had  then  been 
quarried  by  the  claimant,  and  were  ready  for  transportation  and 
delivery.     Wheeler,  Civil  Engineering,  209. 

Throughout,  the  claimant  maintained  that  he  thought  that 
the  stone  he  had  delivered  was  up  to  the  contract :  but  he  ex- 
pressed the  desire  to  furnish  such  material  as  would  give  per- 
fect satisfaction  to  the  government  and  their  agents ;  and  he 
quarried,  transported,  and  delivered,  vnthin  the  period  men- 
tioned in  the  finding,  nine  hundred  and  fifty-eight  and  three- 
fourths  cubic  yards  of  ranged-rubble  or  broken-ashlar  stone, 
different  from  that  described  in  the  contract,  and  worth  $12.50 
per  cubic  yard  when  delivered.  These  stones  so  furnished 
were  cut,  trimmed,  and  squared  by  the  workmen,  so  as  to  fit 
the  same  for  such  a  wall  as  the  assistant  superintendent  de- 
sired to  make,  it  appearing  that  one-fourth  part  of  the  meas- 
urement of  the  stone  was  lost  by  such  fitting.  Apart  from 
that,  the  findings  of  the  court  also  show  that  the  market-value 
of  tlie  fifty  cubic  yards  of  the  rubble-stone  rejected,  and  of  the 
two  hundred  and  thirty  cubic  yards  quarried  and  not  shipped, 
was  $156.80,  which  is  nearly  $350  less  than  the  cost  of  quarry- 
ing the  said  quantity  not  shipped. 

Tested  by  these  considerations,  it  is  clear  that  the  meaaure 
of  damages  adopted  by  the  Court  of  Claims  is  correct 

Three  items  were  allowed  to  claimant,  as  follows:     \.  Pmr 
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nine  hundred  and  fifty-eight  and  three-fourths  cubic  yards  of 
stone  delivered,  at  the  contract  price  of  five  dollars  per  yard, 
less  the  amounts  paid  to  him  in  the  settlement  of  his  account. 
2.  Forty-five  cubic  yards  of  rubble-stone  delivered,  and  rejected 
by  the  assistant  superintendent,  at  the  contract  price,  less  the 
market  value  of  the  same.  3.  For  two  hundred  and  thirty 
cubic  yards  of  stone  quarried,  and  refused  by  the  assistant  su- 
perintendent, at  the  cost  of  quarrying,  less  the  market  value. 

Sufficient  appears  to  show  i;hat  the  contract  was  never  re- 
scinded by  either  party,  and  that  the  claimant  never  signified 
any  intention  to  abandon  it.  All  that  is  proved  in  that  regard 
is  that  he  maintained  that  the  first  parcel  of  stone  delivered 
was  up  to  the  contract ;  and  that  he  protested,  in  presence  of 
the  inspector  and  superintendents,  that  he  was  required  to 
furnish  stone  superior  to  that  described  in  the  contract,  and 
that  he  announced  to  them  his  intention  to  make  claim  for 
extra  allowance.  Four  payments  were  made  to  the  claimant, 
amounting  in  all  to  S3,825 ;  and  it  appears  that  the  vouchers 
were  generally  made  out  upon  estimates  in  advance  of  the 
work  actually  done  at  the  time,  copies  of  which,  with  the  cer- 
tificate of  the  superintendent  and  the  receipts  of  the  claimant, 
are  exhibited  in  the  record. 

Evidence  of  the  most  persuasive  and  convincing  character,  to 
show  that  the  whole  quantity  of  the  stone  for  which  compensa- 
tion is  claimed  was  delivered  under  the  contract,  is  exhibited 
in  the  record;  and  it  is  equally  certain  that  the  claimant  knew* 
that  the  agents  in  charge  of  the  work  had  no  authority  what- 
ever to  enlarge  or  diminish,  vary  or  alter,  any  of  its  terms,  stipu- 
lations, or  conditions,  as  the  contract  itself  provided  that  no 
departui*e  from  its  condition  shall  be  made  without  "  the  writ- 
ten consent  of  the  Secretary  of  the  Treasury."  Confirmation 
of  that  view  is  also  derived  from  the  act  of  Congress  which  con- 
ferred the  authority  to  make  the  contract ;  the  language  of  the 
act  being  that  the  money  appropriated  shall  be  "expended  under 
the  direction  of  the  Secretary  of  the  Treasury,  and  that  he  shall 
cause  proper  plans  and  estimates  to  be  made,  so  that  the  whole 
expenditure  for  the  erection  and  completion  of  the  building  shall 
not  exceed  the  sum  appropriated  for  that  purpose."  17  Stat 
890. 
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Aid  in  the  construction  of  the  contract  may  be  derived  from 
the  advertisement  under  which  the  bids  were  received,  as  tho 
advertisement  is  expressly  referred  to  in  the  written  contract. 
Bids  were  invited  by  the  advertisement  for  one  thousand  cubic 
yards,  more  or  less,  of  rubble-stone  .  .  .  which  is  flat  on  the 
bed,  sound,  durable,  and  which  breaks  with  a  clean,  square 
fracture ;  one-quarter  to  be  bond-stones  of  a  length  equal  to  the 
thickness  of  the  walls,  and  to  contain  not  less  than  ten  cubic 
feet.  No  stone  containing  less  than  one  and  one-half  cubic 
feet,  or  less  than  twelve  inches  in  thickness,  will  be  received. 
Wheeler,  Civil  Engineering,  140. 

Nothing  can  be  plainer  than  the  proposition  that  the  contract 
was  framed  in  conformity  with  the  advertisement  and  the  act 
of  Congress,  which  provided  in  effect  that  the  erection  and 
completion  of  the  building  should  be  under  the  direction  of  tho 
Secretary  of  the  Treasury.  Both  parties  concur  in  the  con- 
struction of  the  written  contract ;  but  the  claimant  undertakes 
to  set  up  a  subsequent  implied  contract  between  himself  and 
the  assistant  superintendent. 

Beyond  doubt,  it  is  true  that  subsequent  oral  agreements 
between  the  parties  to  a  written  contract,  not  falling  within  the 
Statute  of  Frauds,  if  founded  on  a  new  and  valuable  considera- 
tion, may,  when  made  before  the  breach  of  the  written  contract, 
have  the  effect  to  enlarge  the  time  of  performance  specified  in 
the  written  instrument,  or  may  vary  any  other  of  its  terms,  or 
may  waive  and  discharge  it  altogether.  Umerson  v.  Slater^  22 
How.  28;  Go88  v.  Nv>gent^  5  Barn.  &  Ad.  68;  Leonard  v.  Vredenr 
burgh,  8  Johns.  (N.  Y.)  28. 

Concede  that  proposition  in  its  fullest  extent,  and  yet  it  can- 
not benefit  the  claimant,  as  the  findings  of  the  court  furnish  no 
ground  whatever  to  show  that  any  subsequent  parol  agreement 
was  ever  made  between  the  contracting  parties  to  vary,  enlarge, 
or  diminish  any  of  the  terms  of  the  written  contract ;  nor  is 
any  thing  of  the  kind  pretended  by  the  appellant.  What  he 
alleges  is,  that  he  was  required  by  the  assistant  superintendent 
to  furnish  better  stone  than  that  specified  in  the  written  agree- 
ment. Proof  of  that  allegation  is  exhibited ;  but  there  is  not  a 
particle  of  proof  that  the  assistant  superintendent  ever  promised 
that  the  United  States  should  pay  for  the  stone  delivered  any 
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gi*eater  sum  than  five  dollars  per  cubic  yard ;  and,  if  he  had  so 
promised,  it  could  not  benefit  the  claimant ;  as  the  contract  under 
which  he  rendered  the  service,  and  under  which  the  four  pay- 
ments to  him  were  made,  contained  the  express  stipulation  that 
no  departure  from  the  conditions  of  the  contract  should  be  made 
without  the  written  consent  of  the  Secretary  of  the  Treasury. 

Four  times,  his  accounts  for  rubble-stone  delivered  were  ad- 
justed during  the  progress  of  the  work,  in  accordance  with  the 
terms  of  the  written  conti-act,  as  follows :  1.  For  three  hundred 
cubic  yards  of  rubble-stone  at  five  dollars  per  cubic  yard.  2.  For 
two  hundred  cubic  yards  of  rubble-stone  at  five  dollars  per  cubic 
yard,  and  the  account  refers  to  the  written  contmct  as  the  basis 
of  the  charge.  3.  For  one  hundred  and  fifty  cubic  yards  of 
rubble-stone  at  five  dollars  per  cubic  yard,  less  ten  per  cent 
retained,  and  again  refers  to  the  written  agreement  as  the 
source  of  explanation.  4.  For  two  hundred  cubic  yards  of 
rubble-stone  at  five  dollars  per  cubic  yard,  less  ten  per  cent 
reserved,  with  a  similar  reference  to  the  written  agi*eement  foi 
the  necessary  explanation. 

Appended  to  each  is  the  customary  certificate  of  the  superin- 
tendent, and  the  receipt  of  the  claimant  for  the  amount  of  the 
charge,  stating  that  it  is  received  '^  in  full  payment  of  the 
above  account."  Proofs  more  persuasive  and  convincing  that 
the  work  was  done  and  that  the  payments  were  made  under 
the  written  agreement  can  hardly  be  imagined ;  and  they  are 
certainly  sufficient  to  show  that  the  court  below  committed  no 
error,  either  in  the  findings  of  fact  or  in  their  conclusions  of 
law. 

Ranged-rubble  or  broken-ashlar  stones  are  usually  of  a  larger 
size  than  ordinary  rubble-stones ;  and  the  former  when  trimmed 
are  suitable  to  make  a  wall  of  coursed  masonry,  as  if  con 
structed  of  squared  stone  of  difiEerent  sizes,  resembling  somewhat 
a  wall  constructed  of  dimension-stones.  Loss  to  a  consid- 
erable extent  is  sustained  by  the  cutting  and  trimming,  sc 
that  the  stone  measures  less  in  the  wall  than  when  first  quar 
ried.  Such  a  wall  is  more  expensive  than  one  made  of  mere 
rubble-stone,  on  account  of  the  increased  cost  of  the  stone,  and 
the  additional  labor  in  cutting  and  fitting  the  same  before  it  is 
laid  in  the  wall. 
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Rubble-stones  flat  on  the  bed,  with  certain  other  conditions, 
were  specified  in  the  advertisement;  but  the  assistant  superin- 
tendent desii-ed  to  construct  a  wall  which  required  a  ranged- 
rubble  stone.  Mutual  consent  is  required  to  modify  a  contract ; 
and  of  course  the  directions  of  the  assistant  superintendent 
were  not  obligatory,  for  two  reasons :  1.  Because  in  content 
plation  of  law  he  was  not  a  party  to  the  contiact ;  2,  because 
he  had  no  authority  to  act  in  behalf  of  the  United  States. 

Viewed  in  that  light,  it  is  clear  that  the  claimant  might  have 
declined  to  follow  the  directions  given,  or,  if  not  allowed  to 
complete  his  contract,  might  have  maintained  an  action  for 
damages.  When  the  directions  were  given,  he  might  have 
refused  to  comply  and  given  notice  to  the  United  States;  and,  if 
he  had  done  so,  the  proper  authority  would  have  had  an  oppor- 
tunity to  determine  whether  the  directions  given  should  be 
overruled,  or  whether  the  wall  should  be  constructed  as  pro- 
posed by  the  assistant  superintendent.  Nothing  of  the  kind 
was  done,  and  the  opportunity  was  lost  to  the  United  States  to 
exercise  any  option  in  the  matter.  Instead  of  that,  the  claimant 
readily  submitted  to  the  directions  given  by  the  unauthorized 
agent,  without  giving  any  notice  to  the  proper  authority  of  the 
United  States  that  he  should  claim  any  greater  compensation. 
Subsequent  complaints  were  made  by  him,  in  the  presence  of 
the  superintendents,  that  he  was  required  to  furnish  a  superior 
stone  to  that  required  by  the  contract;  and  at  one  time  he 
announced  his  intention  to  make  claim  for  extra  allowance, 
which  is  in  fact  what  the  claimant  now  demands. 

Two  facts  are  the  chief  reliance  of  the  claimant;  to  wit, 
1,  that  the  stone  delivered  is  better  than  that  which  the  claim- 
ant contracted  to  furnish  ;  2,  that  the  United  States  accepted 
the  material,  and  is  now  in  the  full  enjoyment  of  the  same. 
Based  on  these  facts,  the  proposition  of  the  claimant  is  that  he 
is  entitled  to  recover  the  actual  value  of  the  materials,  without 
reference  to  the  contract  price :  which  cannot  for  a  moment  be 
admitted,  as  the  findings  show  that  the  written  contract  was  in 
full  force  and  operation,  no  attempt  having  been  made  by 
either  party  to  vary  or  rescind  it ;  and  that  the  claimant  acted 
under  it  in  furnishing  and  delivering  the  stone ;  and  that  the 
public  authorities,  also,  in  adjusting  his  accounts  and  in  making 
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the  payments  referred  to,  conformed  in  all  respects  to  its 
terms,  stipulations,  and  conditions. 

Unquestioned  authority  was  given  to  the  Secretary  of  the 
Treasury  to  make  the  contract ;  and  he  in  contemplation  of  law 
made  it  when  he  approved  the  instrument  signed  by  the  claim- 
ant and  the  superintendent.  Even  the  claimant  does  not  pi*e- 
tend  that  any  other  contract  was  ever  approved  by  the  Secretary, 
nor  does  he  pretend  that  the  assistant  superintendent  ever 
promised  to  pay  any  greater  sum  than  the  original  contract 
price.  All  the  claimant  ever  suggested  was,  that  he  intended 
to  make  claim  for  extra  allowance,  for  which  there  is  no  pre- 
tence of  any  express  contract ;  nor  can  such  a  claim  be  sup- 
ported, under  the  circumstances  of  this  case,  upon  any  implied 
promise,  the  record  showing  that  the  express  contract  was  in 
full  force  and  operation.     Ladd  v.  Franklin^  37  Conn.  62. 

Express  stipulations  cannot  in  general  be  set  aside  or  varied 
by  implied  promises;  or,  in  other  words,  a  promise  is  not 
implied  where  there  is  an  express  written  contract,  unless  the 
express  contract  has  been  rescinded  or  abandoned,  or  has  been 
varied  by  the  consent  of  the  parties.  Hence  the  rule  is,  that,  if 
there  be  an  express  written  contract  between  the  parties,  the 
plaintiff  in  an  action  to  recover  for  work  and  labor  done,  or  for 
money  paid,  must  declare  upon  the  written  agreement  so  long 
as  the  special  agreement  remains  in  force  and  unrescinded,  as 
he  cannot  recover  under  such  circumstances  upon  a  quantum 
meruit.  1  Story,  Contr.  (5th  ed.),  sect.  18 ;  Selway  v.  Fogg^ 
6  Mees.  &  W.  83;  Creighton  v.  Cifg  of  Toledo,  18  Ohio  St. 
447 ;  Weston  v.  Davis,  24  Me.  374 ;  Wfutitig  v.  Sullivan,  7  Mass. 
107  ;  Merrill  v.  The  Ithaca  ^  Owego  Railroad  Co.,  It)  Wend.  586 ; 
aiacius  et  al.  v.  Black,  50  N.  Y.  145. 

When  a  special  contract  for  work  and  services  has  been 
abandoned  and  put  an  end  to,  if  the  employer  has  derived  some 
benefit  from  work  done  under  it,  he  may  be  made  liable  upon 
an  implied  promise  to  make  reasonable  remuneration  in  respect 
t^  such  work.  Burns  v.  Miller,  4  Taunt.  745;  Inchbald  v. 
Plantation  Company^  17  C.  B.  N.  S.  7o3  ;  Bartholomew  v.  Mark- 
wick,  15  C.  B.  N.  8.  711;  Addison,  Contr.  (6th  ed.)  23. 

Implied  promises  or  promises  in  law  exist  only  when  there 
is  no  express  promise  between  the  parties,  —  expressum  facit 
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ceaare  taciturn.  Hence,  says  Chitty,  a  party  cannot  be  bound 
by  an  implied  promise,  when  he  has  made  an  express  contract 
as  to  the  same  subject-matter ;  which  is  certainly  sound  law, 
unless  the  express  contract  has  been  rescinded  or  abandoned. 
Chitty,  Contr.  (10th  ed.)  62;  Toussaint  v.  Martinnant,  2  T.  R. 
100 ;  CuUer  v.  Fawell,  6  id.  820 ;  Ferguson  v.  Carrington,  9  B. 
&  C.  59;  AtJierton  v.  Bennett,  Law  Rep.  7  Q.  B.  827. 

Apply  these  principles  to  the  case  before  the  court,  and  it  is 
clear  that  none  of  the  errors  assigned  can  be  sustained ;  the  rule 
being  that,  where  the  service  is  performed  under  an  express 
contract,  there  can  be  no  recovery  where  there  is  no  proof  of 
a  breach  of  the  agreement.  Where  there  is  a  breach  of  the 
agreement,  an  action  will  lie  for  the  breach;  but,  if  there  be  no 
breach,  no  action  will  lie,  as  an  implied  assumpsit  does  not  arise 
in  such  a  case,  unless  it  be  shown  that  the  parties  have  aban- 
doned the  express  agreement,  or  have  rescinded  or  modified  it 
so  as  to  give  rise  to  such  an  implication.  The  Mayor  and  City 
Council  of  Baltimore  v.  Usehbach,  18  Md.  276. 

Jurisdiction  is  not  conferred  upon  the  Court  of  Claims  to 
allow  mere  extra  allowances  in  a  case  where  there  is  no  promise 
to  that  effect,  either  express  or  implied.  Power  to  hear  and 
determine  claims  founded  upon  any  law  of  Congress,  or  upon 
any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, express  or  implied,  with  the  government  of  the  United 
States,  and  all  claims  which  may  be  referred  to  it  by  either 
house  of  Congress,  is  vested  in  the  Court  of  Claims.  Mere 
applications  for  extra  allowance,  unsupported  by  any  contract 
express  or  implied,  must  be  made  to  Congress,  where  alone  they 
can  properly  be  entertained.     Rev.  Stat.,  sect.  1059. 

Judgment  qjfirmed. 
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L  Doing  or  omitting  to  do  a  thing  "  knowingly  and  wilfully  "  implieB  not  only  a 
knowledge  of  the  thing,  but  a  determination  with  an  evil  intent  to  4p  it  or 
to  omit  doing  it. 

S.  A  distiller  of  spirits  Is  presumed  to  be  acquainted  with  the  utensils  and 
machinery  used  in  his  business,  and  with  their  character  and  capacities. 
But  the  law  does  not  attach  culpability  and  impose  punishment  where  there 
is  no  intention  to  evade  its  provisions,  and  the  usual  means  to  comply  with 
them  are  adopted. 

8.  All  that  the  law  requires  of  him,  to  avoid  its  penalties,  is  to  use  in  good  faith 
the  ordinary  means  —  by  the  employment  of  skilled  artisans  and  competent 
inspectors  —  to  secure  utensils  and  machinery  which  will  accomplish  the  end 
desired.  If,  then,  defects  exist,  and  the  end  sought  be  not  attained,  or  de- 
fects in  the  utensils  or  machinery  not  then  open  to  observation  be  subse- 
quently discovered,  he  Is  not  chargeable  with  '*  knowingly  and  wilfully  " 
omitting  to  do  what  is  required  of  him. 

Errob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  sixteenth  section  ot  the  act  of  July  20,  1868,  imposing 
taxes  on  distilled  spirits  (15  Stat.  131),  provides,  among  other 
things,  that  the  owner,  agent,  or  superintendent  of  any  distil- 
lery shall  erect  in  a  room  or  building,  to  be  provided  and  used 
solely  for  that  purpose,  two  or  more  receiving  cisterns;  each  to 
be  at  least  of  sufficient  capacity  to  hold  all  the  spirits  distilled 
during  twenty-four  hours,  into  which  shall  be  conveyed  all  the 
spirits  produced  in  the  distillery ;  and  that  each  cistern  shall 
be  connected  with  the  outlet  of  the  worm  or  condenser  by 
suitable  pipes  or  other  apparatus,  so  as  to  prevent  the  abstrac- 
tion of  spirits  while  passing  from  the  outlet  of  the  worm  or 
condenser  back  to  the  still  or  doubler.  The  ninety-sixth  sec- 
tion provides  (id.  164)  that  if  any  distiller  shall  ^*  knowingly 
and  wilfully  "  omit,  neglect,  or  refuse  to  do  or  cause  to  be  done 
any  thing  required  by  law  in  conducting  his  business,  or  shall 
do  any  thing  by  that  act  prohibited,  if  there  be  no  specific  pen- 
alty or  punishment  imposed  by  any  other  section,  he  shall  pay 
a  penalty  of  $1,000;  and  all  distilled  spiiits  or  liquors  owned  by 
him,  or  in  which  he  has  any  interest  as  owner,  shall  be  forfeited 
to  the  United  States. 

This  action   was  brought,  by  the   United   States,  against 
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Feltoii  &  Stone,  distillers  of  spirits,  to  recover  the  penalty  of 
$1,000  prescribed  by  this  act,  upon  the  alleged  ground  that 
they  "  knowingly  and  wilfully  "  omitted,  neglected,  and  refused 
to  construct  and  maintain  pipes  and  other  apparatus  connecting 
the  receiving  cisterns  in  their  distillery  with  the  outlet  of  the 
wor&  and  condenser,  in  such  manner  as  to  prevent  the  abstrac- 
tion of  spirits  while  passing  from  the  outlet  back  to  the  still 
and  doubler,  contrary  to  the  form  of  the  statute  in  such  case 
provided.  The  defendants  pleaded  not  guilty  in  ^'manner 
and  form  as  alleged,"  and  denied  every  allegation  of  the 
declaration. 

On  the  trial  it  appeared  that,  the  still  of  the  defendants  hav- 
ing become  worn  and  defective,  a  new  one  was  made  and 
placed  in  their  distillery,  which  proved^to  be  too  large  for  the 
capacity  of  the  low-wine  receiver;  and  that  on  the  18th  of 
June,  1872,  the  low  wines  in  it  began  to  overflow ;  that  the 
defendants  and  their  servants  were  ignorant  of  this  want  of 
capacity  of  the  receiver  until  it  was  too  late  to  remedy  it  for 
the  distillation  then  taking  place,  an*d  that  there  was  no  course 
left  for  them  but  to  let  the  wines  overflow  and  run  to  waste,  or 
to  catch  them,  and  secure  their  benefit  to  the  government  and 
themselves  by  dumping  them  into  the  vats  for  redistillation. 
The  receiver  was  a  part  of  the  apparatus  by  which  the  low 
wines  were  carried  from  the  try-box  back  to  the  doubler. 

The  superintendent  of  the  distillery,  on  the  morning  of 
the  18th  of  June,  1872,  apprehensive  of  the  overflow,  called 
upon  the  assessor  of  the  district,  and  asked  permission  to 
draw  off  from  the  receiver  a  portion  of  the  low  wines,  and 
dump  them  into  vats  for  redistillation ;  and,  failing  to  obtain 
such  permission  from  him,  induced  him  to  telegraph  to  the 
commissioner  of  internal  revenue  to  grant  it  for  a  few  days, 
until  a  new  cistern  could  be  built.  The  answer  of  the  com- 
missioner was  a  refusal  to  grant  the  permission,  and  a  direction 
that  the  defendants  must  build  new  cisterns.  After  this  dis- 
patch was  sent,  and  before  the  answer  was  received,  the  super- 
intendent arrived  at  the  distillery ;  and,  finding  that  the  wines 
had  overflowed  the  receiver,  he  permitted  a  portion  of  the  con- 
tents to  be  di-awn  off.  This  was  effected  by  withdrawing  a 
plug  from  a  pipe  in  the  side  of  the  receiver,  about  nine  inches 
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from  its  top.  About  four  hundred  gallons  of  low  wines  were 
thus  drawn  off,  and  dumped  into  a  vat,  from  which  material  for 
distillation  was  at  the  time  being  pumped  for  redistillation. 
Tlie  record  states  that  this  was  done  in  good  faith,  for  the  pur- 
pose of  saving  the  property  for  the  defendants  and  the  govern- 
ment. The  evidence  showed  that  the  wines  were  worthless,  or 
next  to  worthless,  except  for  redistillation,  and  were  not  mar* 
ketable.  Among  other  instructions  to  the  jury,  the  court  was 
requested  to  give  the  following :  ^^  That  if  the  inadequacy  of 
the  low-wine  cistern  was  unknown  to  the  defendants  and  their 
superintendent  until  too  late  to  prevent  the  overflow,  and  that 
then  the  superintendent,  in  the  exercise  of  his  best  judgment, 
acting  in  good  faith,  drew  off  the  wines  and  dumped  the  same 
into  the  vats  for  redistillation,  the  defendants  were  not  liable." 
The  court  refused  to  give  this  instruction ;  but  charged  the 
jury  that  the  defendants  must  be  held  accountable  for  the  acts 
of  their  superintendent  in  the  management  of  the  distilleiy, 
and,  if  they  found  that  he  had  violated  the  law  by  designedly 
opening  the  low-wine  receiver,  and  withdrawing  the  plug  from 
the  pipe,  so  that  the  spirits  could  be  and  were  abstracted  while 
passing  from  the  outlet  of  the  worm  back  to  the  still  or  doubler, 
they  were  authorized  to  find  against  the  defendants.  The  jury 
found  a  verdict  for  the  plaintiffs,  and  assessed  their  damages  at 
the  sum  of  $1,000 ;  but  they  accompanied  their  verdict  with  a 
finding  that  there  was  only  a  technical  violation  of  the  law,  and 
that  there  was  clearly  no  intention  to  defraud  the  government 
thereby.  Judgment  having  been  entered  upon  the  verdict,  the 
case  was  brought  here  on  writ  of  error. 

Mr.  Benjamin  Dean  for  the  plaintiffs  in  error. 
Mr.  Asmtant-Attomet/' General  Smithy  contra. 

Mr.  Justiob  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  act  of  Congress,  in  requiring  the  apparatus  connecting 
the  receiving  cisterns  in  a  distillery  with  the  outlet  of  the 
worm  and  condenser  to  be  constructed  in  such  a  manner  as  to 
prevent  the  abstraction  of  spirits  while  passing  from  the  outlet 
and  condenser  back  to  the  still  and  doubler,  was  designed  to 
guard  against  frauds  upon  the  revenue,  the   perpetration   of 
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which  would  be  facilitated  by  any  other  construction.  It  did 
not  intend  to  prohibit  such  abstmction  when  necessary,  from 
unforeseen  contingencies,  to  prevent  the  waste  or  destruction  of 
the  liquor.  Accidents  in  the  distillery  —  such  as  the  breaking 
of  the  bands  of  the  cisterns,  and  leakage  from  unknown  defects, 
the.  danger  of  an  approaching  fire,  and  many  other  causes  — 
may  not  only  render  it  necessary,  but  a  duty,  on  the  part  of 
the  distiller,  to  draw  off  the  liquor  in  the  speediest  way.  The 
spirit  and  purpose  of  the  act  are  not  to  be  lost  sight  of  in  a 
strict  adherence  to  its  letter.  The  offence,  therefore,  of  the  de- 
fendants consisted,  not  in  their  taking  measures  to  save  the  low 
wines  which  were  overflowing  the  receiver  and  running  to  waste, 
by  drawing  off  a  portion  of  the  contents  of  the  receiver  and 
dumping  it  into  the  vats  for  redistillation,  but  in  their  omission 
to  have  a  receiver  of  sufficient  capacity  to  hold  the  low  wines 
which  were  distilled  on  the  eighteenth  day  of  June,  187;^.  If 
they  were  culpable  for  the  abstraction  of  the  wines,  if;  was 
because  of  such  omission  ;  and  on  this  point  the  evidence  failed 
in  an  essential  particular.  So  far  from  showing  or  tending  to 
show  that,  when  the  new  still  was  made  and  placed  in  the  dis- 
tillery, the  defendants,  or  any  of  their  servants,  had  any  knowl- 
edge of  the  incapacity  of  the  receiver  to  hold  all  the  wines 
that  might  be  distilled  on  any  day,  it  showed  their  ignorance 
of  the  defect  until  it  was  too  late  to  remedy  it  for  the  distilla- 
tion then  taking  place.  There  was,  therefore,  the  absence  of 
that  knowledge  which  could  render  the  neglect  wilful,  and 
therefore  actionable.  They  must  have  "  knowingly  and  wil- 
fully"  omitted  to  furnish  a  receiver  of  sufficient  capacity,  before 
the  severe  penalty  prescribed  could  be  imposed  upon  them  and 
their  distilled  spirits  subjected  to  forfeiture.  Doing  or  omit- 
ting to  do  a  thing  knowingly  and  wilfully,  implies  not  only  a 
kuowledge  of  the  thing,  but  a  determination  with  a  bad  intent 
to  do  it  or  to  omit  doing  it.  "  The  word  *  wilfully,' "  says 
Chief  Justice  Shaw,  *'  in  the  ordinary  sense  in  which  it  is  used 
in  statutes,  means  not  merely  'voluntarily,'  but  with  a  bad 
purpose."  20  Pick.  (Mass.)  220.  **  It  is  frequently  under- 
stood," says  Bishop,  ''  as  signifying  an  evil  intent  without 
justifiable  excuse."     Crim.  Law,  vol.  i.  sect.  428. 

If  the  record  were  silent  as  to  the  want  of  knowledge  of  the 
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superintendent,  it  would  be  presumed  from  his  connection  with 
the  distillery  that  he  knew  the  still  was  too  large  for  the 
capacity  of  the  receiver;  and  from  his  knowledge  similar 
knowledge  would  be  imputed  to  his  principals.  Parties  are 
prt^sumed  to  be  acquainted  with  the  utensils  and  machinery 
used  in  their  business,  and  of  course  with  their  character  and 
capacities.  But  the  law  at  the  same  time  is  not  so  unreason- 
able as  to  attach  culpability,  and  consequently  to  impose  pun- 
ishment, where  there  is  no  intention  to  evade  its  provisions, 
and  the  usual  means  to  comply  with  them  are  adopted.  All 
punitive  legislation  contemplates  some  relation  between  guilt 
and  punishment.  To  inflict  the  latter  where  the  foimer  does 
not  exist  would  shock  the  sense  of  justice  of  every  one. 

While,  therefore,  the  presumption  against  the  parties  of 
knowledge  of  defects  in  the  utensils  and  machinery  of  their  dis- 
tilleiies  is  great,  and  not  easily  rebutted,  it  is  not  conclusive : 
it  can  be  overcome.  Distillers  are  not  supposed  to  be  <jx 
perieneed  machinists,  familiar  with  the  construction  of  their 
different  works,  and  with  every  thing  required  to  render  them 
perfect  in  all  their  parts.  In  many  particulars  they  must  nec- 
essarily rely  to  a  great  extent  upon  others.  All  that  the  law 
does  require  or  can  require  of  them,  to  avoid  its  penalties,  is  to 
use  in  good  faith  the  ordinary  means — by  the  employment  of 
skilled  artisans  and  competent  inspectors — to  secure  utensils 
and  machinery  which  will  accomplish  the  end  desired.  If  de- 
fects should  then  exist,  and  the  end  sought  be  not  attained,  or 
defects  not  then  open  to  observation  should  subsequently  be 
discovered,  the  parties  cannot  be  charged  with  "knowingly 
and  wilfully  "  omitting  to  do  what  is  required  of  them.  We 
think,  therefore,  tliat  the  instruction  requested  should  have 
been  given.  The  object  of  the  law  in  all  its  stringent  pro 
visions  is  to  prevent  fraud  upon  the  revenue  and  to  secure  the 
tax  levied.  Here  no  fraud  was  intended  by  the  defendants 
It  is  so  found  by  the  jury ;  and,  moreover,  none  could  have  been 
committed  by  them  in  what  they  did.  The  low  wines  drawn 
off  passed  into  the  vat,  with  other  matter,  for  distillation. 
They  were  in  that  condition  worthless,  or  nearly  so,  except  for 
redistillation:  they  were  not  marketable  spirits.  The  record 
so  states,  and  adds  that  the  parties  in  drawing  off  the  wines, 
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which  were  mnning  oyer  and  going  to  waste,  acted  in  good 
faith  for  the  purpose  of  saving  the  property  for  themselves  and 
the  government;  that  is,  as  we  underatand  it,  of  saving  the 
property,  and  securing  the  tax  to  the  government.  If  a  pur- 
pose to  evade  the  laws  be  an  element  in  the  offence  charged, 
the  defendants  could  not,  under  the  evidence  presented  by  the 
record,  be  rightfully  subjected  to  the  penalty  prescribed  and 
the  forfeiture  of  their  property. 

The  judgment  will  be  reversed,  and  case  remanded  for  a 
new  trial ;  and  it  is 

So  ordered. 


Pratt  v.  Pbatt. 

1.  llie  Statute  of  LimitatioDS  applicable  to  the  action  of  ejectment  has  no  rela- 

tion to  the  lien  of  a  judgment  creditor  on  the  lands,  though  tlie  judgment 
debtor  may  sell  and  convejl  them  with  possession  to  the  party  setting  up  the 
statute. 

2.  That  statute  does  not  begin  to  run  in  such  case  until  the  lands  hare  been  sold 

under  an  execution  sued  out  on  the  judgment,  and  the  purchaser  of  them 
becomes  entitled  to  a  deed ;  because,  until  then,  there  is  no  riglit  of  entry  or 
of  action  against  the  party  so  in  possession. 
9.  That  statute  begins  to  run  against  the  judgment  creditor  only  when  he  is  such 
purchaser,  and  can  bring  ejectment.  These  propositions  are  applicable  to 
the  statute  of  Illinois  of  1836  limiting  actions  for  tlie  recovery  of  lauds 
to  seven  years. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Jerome  Carty  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

Mr.  Justigb  Miller  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  in  which  plaintiff  in  error  was 
plaintiff  below.  On  the  trial,  he  proved  title  in  Isaac  Speer  in 
August,  1857,  at  which  time  he  recovered  a  judgment  against 
said  Speer,  under  which  the  land  in  controversy  was  sold  July 
8, 1868,  and  a  deed  made  to  plaintiff,  founded  on  that  sale, 
Feb.  24,  1865.     There  does  not  seem  to  be  any  question  but 
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that  this  vested  in  the  plaintiff  the  legal  title  to  the  land  some 
fonr  yeai-s  before  the  date  of  the  commencement  of  this  action, 
which  was  the  fifteenth  day  of  May,  1869. 

Defendant  relied  solely  on  the  Statutes  of  Limitation  of  seven 
years  as  found  in  the  acts  of  the  Illinois  legislature  of  1885 
and  1889,  p.  674  of  the  Revised  Statutes  of  1874.  We  are  not 
favored  with  any  argument,  oral  or  written,  by  the  defendant 
in  error,  and  have  had  to  find  out  for  ourselves  on  what  he  bases 
the  defence  of  the  court's  ruling. 

It  does  not  appear  that  the  defence  under  the  act  of  1889 
was  established ;  but  the  court  instructed  the  jury  that  if  they 
believed  certain  facts  were  proved,  which  facts  had  reference 
to  the  seven  years^  possession  under  the  act  of  1885,  their  ver- 
dict should  be  for  the  defendant. 

The  law  of  1835  provides  that,  "  No  person  who  has  or  may 
have  any  right  of  entiy  into  any  lands,  tenements,  or  heredita- 
ments, of  which  any  person  may  be  possessed  by  actual  resi- 
dence thereon,  having  a  connected  title  in  law  or  equity, 
deducible  of  record  from  this  State  or  the  United  States,  or 
from  any  public  ofiicer  or  other  person  authorized  by  the  laws 
of  this  State  to  sell  such  lands,  for  non-payment  of  taxes,  or 
from  any  sheriff,  marshal,  or  other  person  authorized  to  sell 
such  land  on  execution,  or  under  any  order,  judgment^  or  de- 
cree of  any  court  of  record,  shall  make  any  entiy  therein, 
except  within  seven  years  from  the  time  of  such  possession 
being  taken ;  but,  when  the  possessor  shall  acquire  such  title 
after  the  time  of  taking  such  possession,  the  limitation  shall 
begin  to  run  from  the  time  of  acquiring  title." 

The  defendant  has,  we  think,  brought  liimself  within  the 
language  of  this  section  by  sufficient  proof,  so  far  as  actual  pos- 
session for  seven  years  under  a  connected  title  in  equity  deduci- 
ble of  record  from  the  United  States  could  do  so.  And,  on  this 
proposition  alone,  the  coui-t  told  the  jury  to  find  for  the  defend- 
ant; but  this  instruction  failed  to  give  effect  to  other  evidence 
before  the  jury  and  undisputed,  which,  we  think,  had  an  impoi> 
tant  bearing  on  the  case. 

Upon  an  examination  of  the  plaintiff's  title,  it  will  be  seen 
that  he  had  no  right  of  entry  until  Feb.  24,  1865.  If  the  stat- 
ute began  to  run  against  him  at  that  time,  it  had  not  run  seven 
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years,  but  only  a  little  over  four,  when  the  suit  was  brought. 
Nor  was  there  a  right  of  entry,  or  right  of  action,  in  any  pep- 
son  against  defendant  during  his  entire  possession,  until  the 
marshal's  deed  was  made  to  the  plaintiff;  for  the  reason  thai 
tlie  equitable  title  under  which  the  defendant  held  possession 
was  derived  from  Speer.  That  is  to  say,  after  the  judgment  of 
the  plaintiff  against  Speer  was  rendered,  and  a  lien  on  the  land 
thereby  established  in  favor  of  the  plaintiff,  Isaac  Speer,  the 
judgment  debtor,  conveyed  the  land  to  Thomas  Speer,  and 
Thomas  Speer  conveyed  to  Samuel  Roberts,  and  Samuel  Rob- 
erts to  Charles  L.  Roberts.  The  defendant  connected  his  pos- 
session with  this  title,  by  showing  a  contract  of  purcliase  from 
Charles  L.  Roberts.  It  is  obvious,  from  this  recital,  that  there 
was  no  one  who  could  lawfully  enter  upon  the  land  in  the 
defendant's  possession  until  the  plaintiff's  judgment  lien  had 
become  perfected  into  a  legal  title  by  sale  and  conveyance. 

Was  it  the  purpose  of  this  statute  that  the  period  of  limitar 
tion  should  begin  against  one  who  had  a  lien  of  record  on  the 
land,  but  who  was  in  no  condition  to  make  entry  or  bring  suit, 
and  when  the  person  in  privity  with  him,  that  could  otherwise 
have  made  entry  or  brought  suit,  had  parted  with  that  right  to 
the  defendant  ? 

The  very  first  words  of  the  section  describe  the  person  against 
whom  the  act  is  directed  as  a  person  having  a  right  of  entry. 
While  no  such  strict  construction  can  be  maintained  as  that 
this  right  of  entry  must  be  in  the  same  person  during  the 
entire  seven  years  that  possession  is  running  in  favor  of  the 
defendant,  it  seems  reasonable  that  this  period  of  seven  years  is 
not  to  begin  when  there  was  no  right  of  entry  in  any  one  who 
could  oust  the  defendant.  The  principle  on  which  the  Statute 
of  Limitations  is  founded  is  the  laches  of  the  plaintiff  in  neg- 
lecting to  assert  his  right.  If,  having  the  right  of  entry  or 
the  right  of  action,  he  fails  to  exercise  it  within  the  reasonable 
time  fixed  by  the  statute,  he  shall  be  for  ever  barred.  But  this 
necessarily  presupposes  the  existence  of  the  right  of  entry  or 
the  right  to  bring  suit.  There  can  be  no  laches  in  failing  to 
bring  an  action,  when  no  right  of  action  exists.  There  can  be  no 
neglect  in  asserting  a  right  to  the  possession  of  property  held 
by  another,  when  that  other  is  in  the  rightful  possession. 
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But  the  possession  then  rightful  may,  by  the  termination  oi 
the  right  under  which  it  is  held,  or  by  the  creation  (in  some 
legal  mode)  of  a  superior  title,  cease  to  be  rightful.  The  right 
of  possession  may,  in  some  of  these  modes,  come  into  another. 
It  is  then  tliat  laches  begins,  if  the  person  who  has  thus  ac- 
quired the  better  right  neglects  to  assert  it.  And  it  is  then 
that  the  principle  of  the  limitation  of  actions  for  recovery  of 
the  land  first  applies ;  and,  if  uninterrupted  for  the  prescribed 
period,  becomes  a  perfect  bar  to  the  recovery  of  the  rightful 
owner.  There  is  nothing  in  this  statute  which  appears  to  con- 
flict with  this  view.  The  possession  must  be  continuous,  and 
connected  with  color  of  title,  legal  or  equitable.  There  must 
be  a  right  of  entry  in  some  one  else  to  be  tolled  by  this  seven 
years'  possession,  and  the  possession  must  be  adverse  to  this 
right  of  entry. 

It  is  said  that,  under  the  decision  of  the  courts  of  Illinois, 
such  possession  as  that  of  the  defendant  in  the  present  case  is 
adverse  to  all  tlie  world.  There  is  no  doubt  but  the  Supreme 
Court  of  Illinois  has  said  this,  and  that,  in  a  general  sense,  it  is 
true. 

The  defendant,  having  purchased  the  land  of  the  person  who 
had  the  legal  title,  does  undoubtedly  hold  adversely  to  evei-y- 
body  else.  He  admits  no  better  right  in  any  one.  He  is  no 
man's  tenant.  The  right  by  which  he  holds  possession  is  supe- 
rior to  the  right  of  all  others.  He  asserts  this,  and  he  acts  on 
it.  His  possession  is,  in  this  sense,  adverse  to  the  whole  world. 
But  it  is  not  inconsistent  with  all  this  that  there  exists  a  lien 
on  tlie  land,  —  a  lien  which  does  not  interfere  with  his  posses- 
sion, which  cannot  disturb  it,  but  which  may  ripen  into  a  title 
superior  to  that  under  which  he  holds,  but  which  is  yet  in 
privity  with  it.  In  the  just  sense  of  the  term,  his  possession  is 
not  adverse  to  this  lien.  There  can  be  no  adversar}'  i*ights  in 
regai'd  to  the  possession  under  the  lien,  and  under  the  defend- 
ant's purchase  from  the  judgment  debtor,  until  the  lien  is  con- 
verted into  a  title  conferring  the  right  of  possession.  The 
defendant's  possession  after  this  is  adverse  to  the  title  of  plain- 
ti(T;  and  then,  with  the  right  of  entry  in  plaintiff,  the  bar  of 
the  statute  begins  to  run. 

This  is  a  questicm  of  the  construction  of  the  statutes  of  Illi* 
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nois ;  and  the  case  of  Martin  y.  Judd  (81  111.  488) is  sapposed  to 
be  in  conflict  with  what  we  have  here  said.  But  we  ai-e  unable 
to  see  any  thing  in  that  case  to  justify  such  a  conclusion.  It  is 
true  that  plaintifl^  in  that  case,  as  in  this,  asserted  title  under  a 
judgment,  a  sale,  and  marshal^s  deed.  The  defendant  asserted 
title  under  a  judgment  against  the  same  party,  and  a  sale  and 
conveyance  by  the  sheriff.  The  judgment  under  which  plain- 
tiff claimed  was  rendered  July  14,  1854 ;  sale,  Sept.  1,  1856 ; 
and  marshal's  deed,  June  28, 1858.  The  judgment  under  which 
defendant  claimed  was  rendered  March  4,  1868 ;  sale,  Nov.  7, 
1859;  sheriff's  deed,  Oct.  14,  1862.  The  defendant  relied  on 
the  seven  years'  statute  of  limitation.  The  suit,  however,  was 
commenced  April  7,  1873;  and  the  plaintiff  had  his  marshars 
deed  June  28,  1858,  which  was  fifteen  years  before  he  brought 
his  action.  The  plaintiff,  therefore,  had  the  right  of  entry  and 
a  right  of  action  for  fifteen  years  before  he  brought  suit. 

During  all  this  time,  or  at  least  during  the  last  seven  years 
of  it,  the  defendant  had  a  possession  under  a  title  which  was 
in  every  sense  adverse  to  that  of  plaintiff. 

In  the  case  before  us,  plaintiff  sued  within  five  years  after 
his  lien  became  a  title.  Two  of  the  seven  years'  possession  on 
which  defendant  relies  was  at  a  time  when  plaintiff  had  no 
title,  and  consequently  no  right  of  action,  and  while  none  ex- 
isted in  those  from  whom  he  derives  title.  Martin  v.  Judd 
cannot  therefore  raise  the  only  question  there  is  in  this  case. 
The  instruction  of  the  court  to  the  jury,  and  the  comments  in 
the  opinion  of  the  Supreme  Court,  show  that  the  point  in  con* 
troversy  in  that  case  was  whether  the  defendant  had  shown  a 
continuous  possession  adverse  to  the  plaintiff.  That  it  was  ad* 
verse,  there  can  be  no  doubt ;  though  it  was  insisted  that  it  was 
otherwise,  because  held  under  a  title  derived  from  the  same 
person  that  plaintiff's  was.  But  it  is  very  clear  that,  after  the 
deed  of  the  sheriff  under  the  sale  on  the  junior  judgment,  the 
possession  held  under  that  deed  was  a  possession  in  conflict  with 
and  adverse  to  the  title  then  held  by  plaintiff ;  namely,  his 
deed  under  the  senior  judgment. 

The  opinion  in  Martin  v.  Judd  refers  to,  and  cites  with  ap 
probation,  the  opinion  of  the  court  in  Cook  v.  Norton  et  al.^  48 
111.  20.     That  case  was  twice  before  the  Supreme  Court  of  Illi- 
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nois,  and  receiyed  (as  is  evident)  a  yeiy  careful  consideration. 
It  is  reported  in  43  111.  891,  and  in  48  id.  20.  In  that  case, 
R}'an  was  the  common  source  of  title.  A  judgment  was  recov- 
ered against  him,  Aug.  14, 1845 ;  and  a  sale  under  execution  on 
that  judgment  was  made  April  8,  1846.  No  deed  was  made 
under  this  sale  until  July,  1860,  more  than  fourteen  years  after 
the  sale,  though  the  certificate  of  sale  was  filed  in  the  record- 
er's ofiice  when  it  was  made.  Ryan  conveyed  the  property,  in 
a  few  months  after  the  judgment  was  rendered,  to  persons  un- 
der whom  the  defendants  held  title  and  possession.  The  suit 
was  commenced  within  the  seven  years  after  Cook  obtained  the 
sheriff's  deed ;  but,  as  this  was  fourteen  years  after  the  sale,  the 
question  raised  was  when  the  statute  began  to  run  against 
Cook's  title.  A  few  extracts  from  the  learned  opinion  of  Mr. 
Justice  Lawrence  will  show  that  the  court  is  in  accord  with 
the  views  we  have  already  expressed. 

"  Would  any  one  deny,"  he  asks,  "  that  the  purchaser  in 
possession  could  protect  himself,  by  proper  proof,  under  the 
Statute  of  Limitations,  if  more  than  seven  yeara  had  elapsed 
from  the  time  when  the  prior  purchaser  had  received  or  might 
have  received  his  deed?  .  .  .  The  defendant  has  never  ac- 
knowledged a  lessor,  nor  any  title  paramount  to  his  own.  It  is 
true  the  Statute  of  Limitations  did  not  begin  to  run  in  his  favor 
until  the  expiration  of  fifteen  months  from  the  sheriff's  sale ; 
because  until  then  there  was  no  outstanding  title  upon  which 
suit  could  be  brought.  But  upon  that  day  the  purchaser  at  the 
sale  was  at  liberty  to  take  out  his  deed,  clothe  himself  with  the 
legal  title,  and  demand  possession ;  and  from  that  day  the  stat- 
ute began  to  run."  The  fifteen  months  here  alluded  to  was 
the  time  which  was  allowed  after  a  sale  under  execution  for  the 
debtor,  or  any  other  judgment  creditor  of  the  debtor,  to  redeem 
the  land,  by  paying  the  amount  for  which  it  sold,  with  inter- 
est. "  But,"  continued  the  court,  "  although  the  sheriff's  deed 
made  on  that  day  would  have  divested  the  legal  title  from 
Clark  and  vested  it  in  the  purchaser,  that  fact  would  not  have 
converted  Clark  into  a  tenant.  From  that  moment  he  became 
a  trespasser,  and  might  have  been  sued  as  such."  Again,  speak- 
ing of  the  defendant  Clark,  the  court  says :  ^^  His  possession 
b^an  under  his  deed  as  a  possession  hostile  to  all  other  persons ; 
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and,  thdngh  the  Statute  of  Limitations  did  not  begin  to  fah  liAtil 
tlie  expiration  of  fifteen  months  from  the  day  of  the  sheriflrt 
sale,  it  was  not  because  there  was  no  adverse  possession  in 
fact  until  that  day,  but  because  until  then  there  was  no  per- 
son in  being  who  could  bring  the  suit.  That  the  sherifiTs  deed 
must  be  considei*ed  as  having  been  made  when  the  right  to  it 
accrued,  so  far  as  the  Statute  of  Limitations  is  concerned,  is 
conceded  by  counsel  for  appellant." 

These  very  clearly  stated  views  of  the  Supreme  Court  of  Illi- 
nois must  control  the  present  case.  The  plaintiff's  right  to 
the  marahal's  deed  accrued  July  8, 1863.  The  Statute  of  Limi- 
tation began  to  run  on  that  day,  and  the  bar  of  seven  years 
would  have  become  perfect  on  the  8th  of  July,  1870.  This  suit, 
however,  was  commenced  on  the  15th  of  May,  1869,  more  than 
a  year  before  the  statute  bar  was  completed. 

If  we  are  wrong  in  what  we  have  supposed  to  be  the  law,  it 
must  follow  that,  in  all  cases  in  which  the  owner  of  real  estate 
owes  money  which  is  a  lien  on  the  land  in  his  hands,  the  Stat- 
ute of  Limitation  begins  to  run  against  that  lien  as  soon  as  he 
conveys  the  land  with  possession  to  some  one  else.  It  can 
make  no  difference  in  the  principle  asserted,  whether  the  lien 
be  created  by  a  judgment  or  by  a  mortgage.  Nor  can  it  make 
any  difference  whether  the  debt  secured  by  the  lien  be  due 
when  the  conveyance  is  made,  or  has  ten  or  twenty  years  to  run 
before  the  lien  can  be  enforced  against  the  land.  The  prin- 
ciple asserted  is  applicable  in  all  these  cases;  namely,  that 
from  the  day  of  the  conveyance,  by  the  debtor,  of  the  land  on 
which  the  lien  of  the  debt  exists  to  some  third  person,  accom 
panied  by  transfer  of  possession,  the  possession  of  the  purchaser 
is  adverse  to  the  lien-holder,  and  the  limitation  of  seven  years 
begins  to  run.  If  this  be  established  to  be  the  law,  the  owner  of 
real  estate  may  borrow  money  on  ten  years'  time,  to  the  value  of 
that  estate,  and  give  a  mortgage  on  it  to  secure  payment;  and 
by  a  sale  and  conveyance  of  the  land  to  a  third  person,  with 
delivery  of  possession  a  week  afterwards,  the  lien  is  utterly  de- 
feated. For,  according  to  this  doctrine,  the  Statute  of  Limitation 
begins  to  run  against  the  mortgagee  the  moment  the  title  and 
possession  are  vested  in  the  purchaser,  and  the  bar  of  the  statr 
ute  becomes  perfect  against  all  the  world  by  seven  years'  poe- 
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session ;  whereas  the  mortgagee  can  take  no  steps  to  foreclose 
his  mortgage  until  his  money  comes  due,  three  yeai-s  later. 

And  this  doctrine  is  asserted  in  the  face  of  the  fact  that 
there  is  a  limitation  law  specially  applicable  to  the  enforce- 
ment of  the  judgment  lien  by  sale  under  execution,  and  of  the 
mortgage  lien  by  foreclosure. 

This  question  came  before  the  Supreme  Court  of  Pennsyl- 
vania in  the  case  of  Coutler  v.  Phillips  (20  Pa.  St.  155),  and 
was  fully  discussed.  We  will  close  this  opinion  by  giving  ver- 
batim the  closing  remarks  of  the  court  in  that  case,  so  perfectly 
applicable  to  the  one  before  us.  "  Lien  creditors  are  subject 
to  a  limitation  of  five  }'ears ;  but  the  statute  of  limitations  that 
concerns  the  action  of  ejectment  has  no  relation  to  them. 
They  have  no  estate  in  the  land,  no  right  of  entry,  no  action 
to  be  affected  by  the  statute.  The  statute  bars  the  right  of 
action,  and  protects  the  occupant,  not  for  his  merit  (for  he  has 
none),  but  for  the  demerit  of  his  antagonist  in  delaying  his 
action  beyond  the  period  assigned  for  it.  Sailor  v.  Htrtzogg^ 
2  Barr,  185.  But  wliat  right  of  action  has  a  lien  creditor  to 
delay?  His  only  remedy  is  by  levy  and  sale.  He  then  has 
an  estate  and  a  right  of  entry.  The  statute  may  then  attach ; 
before,  it  cannot." 

The  peremptory  instruction  of  the  Circuit  Court  to  the  jury, 
that  the  facts  we  have  stated  established  a  good  defence,  was 
erroneous,  and  the  judgment  must  be  reversed,  and  a  new  trial 
had ;  and  it  is 

So  ordered. 

Mb.  Justicb  Clifford  dissenting. 

I  dissent  from  the  opinion  of  the  court  in  this  case,  for  two 
principal  reasons:  1.  Because  it  conflicts  with  the  decisions 
of  the  State  court  upon  the  same  subject.  2.  Because  the 
statute  of  limitations  applicable  to  the  case  began  to  run 
when  the  defendant  acquired  the  open,  exclusive,  adverse  pos- 
session of  the  premises,  by  actual  residence  thereon,  under 
claim  and  color  of  title :  it  appearing  that  he  continued  to  re- 
side there,  without  interruption,  for  the  period  of  seven  years 
prior  to  the  commencement  of  the  suit,  having  entered  pur* 
saant  to  a  contract  with  the  owner,  who  had  a  connected  title 
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to  the  same,  dedacible  of  record,  from  the.United  States;  and 
that  the  defendant  subsequently  acquired  the  title  to  the  prem- 
ises, in  pursuance  of  the  contract,  the  rule  being  that  such  an 
adverse  possession,  if  uninterrupted  and  continued  for  the 
period  of  seven  years,  is  equivalent  to  an  absolute  title,  when 
confirmed  by  a  conveyance  from  the  party  having  a  connected 
title  deducible  of  record,  from  the  United  States.  Examined 
in  the  light  of  these  suggestions,  it  is  clear,  in  my  opinion,  that 
the  case  was  properly  submitted  to  the  jury,  and  that  the  judg- 
ment founded  on  their  verdict  should  be  affirmed. 


Sage  v.  Railroad  Company, 

1.  An  appciil  lies  here  from  the  final  decree  of  the  Circuit  Court  confirming  a  saie 

made  under  its  order. 
S.  After  the  term  at  which  such  final  decree  was  rendered,  any  justice  of  tlila 

court  may,  within  the  time  prescribed  by  law,  allow  an  appeal,  and  approve 

the  bond  whicli  is  to  operate  as  a  8H}>ersedeas, 
8.  A  general  appearance  waives  all  defects  in  a  citation, 
i.  The  refusal  of  the  Circuit  Court  to  accept  a  supersedeaa  bond,  when  offered 

during  tlie  term  at  which  the  decree  was  rendered,  does  not  take  from  a 
0       Jutlge  of  that  court,  or  a  Justice  of  this  court,  the  power  to  approre  one 

tliereafter. 

Motion.  1.  To  dismiss  the  appeal.  2.  To  vacate  the  super- 
BedeoB. 

Mr.  H.  B.  Turner  and  Mr.  J.  0.  Bullitt  in  support  of  the 
motions. 

Mr.  If.  A.  Cowdry  and  Mr.  R.  T.  Merrick^  contra. 

Mr.  Chocf  Justice  Waits  delivered  the  opinion  of  the 
court. 

This  case  was  before  us  at  the  last  term,  upon  a  motion  to 
dismiss  an  appeal  from  a  decree  entered  Oct.  22,  1875,  and  to 
vacate  a  supersedeas  upon  that  appeal.  We  denied  the  motion 
to  dismiss,  but  vacated  the  supersedeas.  The  case  is  reported 
in  98  U.  S.  412. 

After  the  vacation  of  the  supersedeas^  the  decree  of  Oct.  22, 
1875,  was  executed,  July  18,  1877,  by  a  sale  of  the  mortg»^ted 
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property.  The  master  having  reported  the  sale  to  the  court, 
Sage,  Cowdrey,  &  Buell,  who  had  been  admitted  as  defend- 
ants  in  the  suit,  for  the  purpose  of  an  appeal  from  the  former 
decree,  filed  exceptions ;  which  were  overruled,  Aug.  81,  1877 ; 
and  an  order  was  entered  confirming  the  sale,  and  directing  the 
master  to  convey  the  property  sold  to  the  Farmers'  Loan  and 
Trust  Company,  —  the  purchaser,  in  trust  for  the  parties  inter- 
ested in  the  purchase  under  the  provisions  of  the  trust-deed,  as 
defined  in  the  original  decree.  At  the  same  time,  a  deed  of 
conveyance  executed  by  the  master  was  presented;  and  the 
court  ordered  that  it  be  delivered  to  the  Farmers'  Loan  and 
Trust  Company,  and  recorded.  Afterwards,  during  the  same 
day.  Sage,  Buell,  &  Cowdrey,  in  open  court,  prayed  an  appeal 
to  this  court,  from  certain  orders  entered  in  the  cause,  Oct.  21, 
1875,  and  from  the  decree  of  confirmation,  and  "each  and  every 
other  order  made  in  the  cause,  Aug.  81,  1877."  They  also 
asked  that  security  for  a  supersedeas  might  be  accepted  and 
approved.  The  court  entered  an  order  allowing  the  appeal; 
but  refused  to  accept  a  supersedeas  bond,  or,  as  it  is  expressed 
in  the  order,  refused  the  supersedeas.  The  bond  for  the  appeal 
was  fixed  at  $1,000,  to  be  made  to  the  clerk  of  Uie  court,  in 
trust  for  whom  it  might  concern,  approved  by  one  of  the  judges 
of  the  court,  and  filed  within  thirty  days.  No  bond  of  any  kind 
was  executed  at  that  time. 

On  or  about  the  loth  of  September,  1877,  Sage,  Buell,  & 
Cowdrey  presented  to  Mr.  Justice  Hunt,  of  this  court  (and  a 
justice  assigned  to  a  different  circuit  from  that  in  which  the 
district  of  Iowa  is  situated),  a  petition  setting  forth  the  taking 
of  an  appeal  by  them,  in  open  court,  from  the  order  of  Aug. 
81,  and  its  allowance;  and  stating,  further,  that "  no  supersedeas 
bond  was  given  or  approved."  They  thereupon  tendered  a 
bond,  payable  to  the  clerk  of  the  court,  in  the  sum  of  $20,000, 
which  they  asked  that  justice  to  approve  and  allow  "  to  operate 
as  a  supersedeas  bond  in  the  .  .  .  cause.*'  The  security  being 
satisfactory,  the  bond  was  "  approved  to  operate  as  a  supersedeas 
when  the  same  was  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  of  the  United  States  at  Des  Moines,  Iowa ; "  and  it  was 
80  filed  Sept.  22,  1877. 

On  the  24th  of  September,  1877,  Sage  and  Cowdrey  executed 
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another  bond,  payable  to  the  clerk,  in  the  sum  of  $1,000,  condi- 
tioned according  to  law,  for  a  supersedeas;  which  was  approved 
by  the  district  judge  for  the  district  of  Iowa,  and  filed  in  the 
-lerk's  office,  Oct.  11,  1877. 

The  appellees  now  move  to  dismiss  the  appeal ;  or,  in  case 
that  motion  shall  not  be  granted,  for  a  vacation  of  the  fuper- 
sedeas. 

1.  As  to  the  appeal. 

It  IS  clear  that  this  appeal  does  not  bring  up  for  examination 
the  ordei"8  of  Oct.  21,  1875.  Every  proceeding  in  the  cause 
which  was  prior  to  Oct.  22,  1876,  must  be  examined,  if  at  all, 
under  the  appeal  from  the  decree  of  that  date  still  pending 
here. 

The  only  order  made  Aug.  81,  1877,  which  is  in  the  nature 
of  a  final  decree,  is  that  confirming  the  sale,  and  directing  the 
conveyance  to  the  purchaser  by  the  delivery  of  the  deed  pre- 
sented and  approved. 

We  hare  often  decided  that  a  decree  confirming  a  sale,  if  it  is 
final,  may  be  appealed  from.  Blossom  v.  Railroad  Company^ 
\  Wall.  655 ;  Butterfield  v.  Usher,  91  U.  S.  246.  In  this  case 
it  is  final,  so  far  as  title  under  the  sale  is  concerned.  It  cuts  oS 
the  equity  of  redemption  by  the  railroad  company  and  the 
junior  mortgagees  and  general  creditors,  except  as  provided  in 
the  decree  of  Oct.  22 ;  and  passes  the  title  to  the  purchaser,  sub- 
ject to  certain  trusts  already  fixed  by  the  court,  over  which  the 
present  appellants  have  control  only  through  their  appeal  from 
the  former  decree.  No  reversal  of  any  order  hereafter  made 
will  necessarily  divest  this  title.  The  proceedings  hereafter 
will  relate  only  to  the  disposition  of  the  property  acquired  by 
the  purchase  and  the  proceeds  of  the  sale.  For  relief  against 
the  sale,  resort  can  alone  be  had  to  an  appeal  from  the  decree 
of  confirmation. 

2.  As  to  the  supersedeas. 

The  statute  makes  no  provision  in  terms  for  the  form  of  the 
allowance  of  an  appeal  (Rev.  Stat.,  sect.  692)  ;  but  as  there  can 
be  no  appeal  without  the  taking  of  security,  either  for  costs  or 
costs  and  damages,  and  this  is  to  be  done  by  the  court,  or  a  judge 
or  justice,  the  acceptance  of  the  security,  if  followed  when  neces- 
sary by  the  signing  of  a  citation,  is,  in  legal  effect,  the  allowance 
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of  an  appeal.  If  the  security  is  given  and  accepted  in  open 
court  during  the  term  at  which  the  decree  appealed  from  is 
rendered,  no  citation  is  necessary ;  because  the  parties,  being 
presumptively  present  during  the  whole  term,  are  charged  with 
notice  of  all  that  is  done  afiEecting  their  interests.  Whenever, 
therefore,  security  for  an  appeal  is  accepted  during  the  term,  an 
appeal  is  allowed.  If  the  security  is  taken  out  of  court,  and 
after  the  term,  a  citation  should  be  issued  to  bring  in  the  parties, 
unless  they  voluntarily  appear ;  for,  until  the  security  has  been 
accepted,  the  allowance  of  the  appeal  cannot^  be  said  to  have 
been  perfected. 

Whoever  can  sign  a  citation  may  allow  an  appeal ;  and  by 
sect.  999,  Rev.  Stat.,  it  is  provided  that  this  may  be  done  by  a 
judge  of  the  Circuit  Court  or  a  justice  of  this  court.  The  power 
is  not  confined  to  the  justice  assigned  to  the  particular  circuiu 
in  which  the  court  that  rendered  the  decree  is  held.  When, 
therefore,  Mr.  Justice  Hunt  accepted  the  security  in  this  case, 
he  allowed  an  appeal,  which,  by  reason  of  the  form  of  the 
security,  was  to  operate  as  a  supersedeas.  No  question  in 
respect  to  a  citation  arises,  because  the  appellees  have  appeared. 

The  refusal  of  the  Circuit  Court  to  accept  a  supersedeas 
bond  when  offered  during  the  term,  did  not  necessarily  take 
from  a  judge  of  that  court,  or  a  justice  of  this  court,  the  power 
to  approve  one  thereafter.  It  is  true  that  the  bond  accepted  in 
this  case  recites  an  allowance  of  an  appeal  in  open  court ;  but 
this  is  mere  surplusage,  and  does  not  affect  either  the  appeal  or 
the  validity  of  the  bond.  It  may  be  that  the  form  of  the  ap- 
plication was  one  calculated  to  mislead  the  judge,  and  that  it 
did  do  so;  but  the  fraud,  if  any,  was  not  such  as,  in  our  opinion, 
would  justify  us  in  setting  aside  what  has  been  done.  We 
are  satisfied  that  the  appellants  were  entitled  to  their  appeal; 
and  that,  if  taken  in  time,  the  supersedeas  followed  as  a  matter 
of  law  upon  the  giving  of  the  necessary  security.  We  ought 
not  to  sot  aside  a  supersedeas,  in  a  case  like  this,  simply  because 
the  justice  who  approved  the  bond,  and  thus  allowed  the  ap- 
peal which  operated  as  a  supersedeas,  might  have  sent  the 
appellants  to  another  judge  with  their  application,  if  he  had 
known  all  the  facts. 

We  are  not  now  called  upon  to  determine  the  effect  of  the 
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iupersedeas  which  has  been  obtained ;  but  we  are  of  the  opinion 
that,  to  the  extent  it  may  pi'operly  operate  as  a  stay  of  pro- 
ceedings, it  must  be  sustained. 

The  motions  to  dismiss  the  appeal  and  vacate  the  supersedeas 

are  consequently 

Denied. 


Morgan  v.  Railroad  Company. 

1.  A  party  ii  not  permitted  to  deny  a  state  of  things  which  hi«  conduct  or  mtsrep 

reientations  led  another  to  believe  existed  and  to  act  in  accordance  with 
that  belief. 

2.  Tlie  doctrine  of  estoppel  in  pais  always  presupposes  error  on  one  side,  and  fault 

or  fraud  upon  -tlie  otiier,  and  some  defect  of  wliicli  it  would  be  inequitable 
for  the  party  against  wliom  tlie  doctrine  is  asserted  to  talce  advantage. 
8.  No  particular  fonn  of  words  is  required  to  tlie  validity  of  a  dedication.  The 
assent  of  tlie  owner,  and  the  use  of  the  premises  for  the  purposes  intended 
by  the  appropriation,  are  sufficient,  and  estop  Iiim  from  revokuig  tlie  dedi- 
cation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  suit  was  commenced  by  a  bill  filed  by  Morgan  against 
the  Chicago  and  Alton  Railroad  Company.  It  involves  the 
ownership  of  two  strips  of  land  adjoining  that  over  which  that 
company  has  the  right  of  way,  and  forming  part  of  its  depot 
grounds  in  the  town  of  Dwight,  in  the  State  of  Illinois,  which 
it  claims  to  own  as  grantee  of  all  the  rights  and  property  of  the 
Chicago  and  Mississippi  Railroad  Company. 

The  company  filed  a  cross-bill,  wherein  it  set  up  the  dedica- 
tion of  the  property  to  the  public  use,  and  that  Morgan  was 
estopped  in  pais  from  denying  it.  The  court,  upon  hearing, 
dismissed  the  original  bill,  and  decreed  in  favor  of  the  company 
on  the  cross-bill.  Morgan  thereupon  appealed  here.  The 
remaining  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Haviilton  Spencer^  for  the  appellant,  cited  Ma  Williams  v. 
Morgan^  61  111.  89 ;  Todd  v.  Pittsburgh^  Fort  Wayne^  ^  Chicago 
Railroad  Co.,  19  Ohio  St.  614 ;  Gentleman  v.  Soule,  82  111. 
•271 ;  Kelly  v.  City  of  Chicago,  48  id.  388 ;  Rees  v.  City  of 
Chicago,  88  id.  322 :  Jacksonville  v.  Jacksonville  Railway  Co., 
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67  id.  640 ;  Illinois  Insurance  Co.  v.  Littlefield  et  aZ.,  id.  868 ; 
Warren  v.  The  President^  ^c.  of  the  Town  of  Jacksonville^  IS 
id.  236. 

Mr.  John  P.  Wilson^  contra. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court. 

During  the  years  1863  and  1864,  the  Chicago  and  Mississippi 
Railroad  Company  was  engaged  in  locating  and  building  a 
railroad  from  Joliet  to  Alton,  in  the  State  of  Illinois.  The 
appellant  and  Spencer  and  Lathrop  were  in  the  service  of  the 
company  as  engineers.  Kersey  H.  Fell  was  employed  to 
obtain  the  right  of  way  for  the  road. 

The  line  of  the  road  was  located  by  Oliver  H.  Lee,  the  chief 
engineer.  *  The  parties  firat  named  were  permitted  to  locate 
the  utations  between  the  principal  points.  This  was  to  be 
done  in  conformity  to  the  interests  of  the  company. 

Spencer  says,  in  his  testimony,  "  My  understanding  with  Mr. 
Lee  was  that  the  railroad  company  should  have  ample  grounds 
for  the  transaction  of  their  business  where  we  located  the 
stations." 

With  the  view  of  locating  one  of  the  stations  and  laying  out 
a  town,  four  contiguous  parcels  of  land  of  forty  acres  each 
were  bought  from  the  United  States :  one  by  Morgan,  Spen- 
cer, and  Lathrop,  each  severally ;  and  the  other  by  Kersey  H. 
Fell,  and  his  brother,  Jesse  W.  Fell. 

At  the  time  of  the  entry  of  the  lands,  it  was  the  intention  of 
the  parties  to  locate  the  depot  at  the  centre  of  the  four  tracts. 
The  line  of  the  road  was  fixed  some  distance  east  of  that  point. 
This  caused  the  depot  to  be  located  upon  the  tract  belonging 
to  Morgan. 

Prior  to  the  construction  of  the  road,  the  other  parties  con- 
veyed their  three  tracts  to  Morgan,  under  an  agreement  that 
all  the  parties  should  have  joint,  instead  of  separate,  interests 
in  the  proposed  town  plat,  and  that  Morgan,  as  trustee,  should 
lay  out  the  town,  and  sell  and  convey  the  lots.  The  proceeds 
were  to  be  divided  among  the  parties  according  to  their  origi* 
nal  ownership  respectively  of  the  lands.  On  the  6th  of  August, 
1863,  Morgan  conveyed  to  the  railroad  company  fifty  feet  in 
width  on  each  side  of  the  centre  of  its  roadway  through  the 
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several  tracta  before  mentioned.  The  deed  required  the  com* 
pany,  among  other  things,  to  ^^  keep  station-houses  and  other 
necessary  depot  buildings  on  said  first-mentioned  tract."  The 
tract  first  mentioned  was  the  one  originally  entered  by  Morgan. 
On  the  80th  of  January  following,  he  laid  out  the  contemplated 
town  plat.  The  town  was  called  Dwight.  The  plat  shows  a 
strip  of  land  marked  ^^  depot,"  one  thousand  and  four  feet  long 
and  two  hundred  feet  wide,  with  the  line  of  the  railroad 
through  the  centre.  There  is  nothing  indicating  the  previous 
conveyance  of  a  hundred  feet  in  width  through  the  centre  to 
the  railroad  company.  The  premises  in  controversy  are  fifty 
feet  in  width  on  each  side  of  this  hundred  feet. 

Morgan  sold  a  part  of  the  town  lots,  and  accounted  for  the 
proceeds.  In  1855,  partition  was  made  of  the  unsold  lots,  with- 
out reference  to  the  original  ownership  of  the  several  tracts  as 
entered,  and  Morgan  conveyed  accordingly  to  the  other  several 
parties  in  interest.  No  notice  was  taken  of  the  premises  in 
dispute.     The  business  of  the  trust  was  thus  finally  closed. 

In  1853  or  1854,  Morris,  a  draftsman  in  the  oiBce  of  the 
company,  made  a  map,  he  says,  "  for  the  purpose  of  showing 
the  company's  land,  as  required  for  right  of  way  and  operating 
purposes,  through  different  subdivisions  of  United  States  sur- 
veys, to  be  a  permanent  record  for  the  use  of  the  company, 
showing  its  property  along  the  line  of  the  road."  Morgan  and 
Spencer  furnished  the  materials  for  the  work.  It  is  afSxed  to 
his  deposition,  and  marked  Exhibit  1.  Being  asked  whether 
Morgan  and  Spencer  saw  it,  he  answered,  ^^  I  have  no  doubt 
they  saw  it  frequently,  as  those  gentlemen  were  in  the  habit 
of  coming  into  the  oflBce  where  I  made  this  map."  The 
map  represents  the  premises  in  question  as  they  are  repre- 
sented on  the  town  plat  The  diagram  has  the  line  of  the 
railroad  in  the  centre,  and  is  marked  "  depot  ground."  The 
data  for  the  map  were  furnished  before  the  iron  was  laid  upon 
that  part  of  the  roadway.  Spencer  testified  that  he  supposed 
the  making  of  the  town  plat  vested  a  sufficient  title  in  the 
company.  He  added,  ^^  Had  I  not  thought  so,  it  would  have 
been  my  duty  as  engineer  of  that  division  to  have  seen  that 
the  company  had  a  proper  deed."  He  said,  further^  that  Mor^ 
gan  occupied  the  same  relation  to  the  company  as  himself,  and 
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was  clothed  with  the  same  duty.  When  the  partitioii  wm 
made,  he  regarded  the  premises  as  belonging  to  the  railroad 
company. 

At  the  time  the  unsold  lots  were  divided,  Jesse  W.  Fell  had 
the  same  understanding  as  to  the  premises.  He  says,  ^'  Look* 
ing  at  the  interests  of  the  parties  as  affected  by  the  location  of 
the  depot,  I  have  always  supposed  that  good  faith  on  our  part 
demanded  that  these  strips  should  belong  to  the  railroad.*' 

When  the  partition  deeds  were  made,  he  supposed  that  all 
the  property  not  dedicated  had  been  divided.  Morgan  himself 
was  examined  as  a  witness.  Speaking  of  the  premises,  he  said, 
"  I  set  them  apart  with  a  view  to  the  ultimate  needs  of  the 
railroad  company  at  this  station,"  and  that  it  was  his  intention 
to  convey  to  the  company  for  a  nominal  consideration,  if  they 
faithfully  performed  their  covenants  in  his  deed  for  the  hun* 
dred  feet;  but  that  he  never  had  any  thought  of  dedicating 
the  property.  He  insisted  that  his  interests  had  been  largely 
sacrificed  by  the  delinquencies  of  the  company  touching  the 
covenants. 

In  1856  or  1857,  he  said,  *^  He  had  given  the  road  the  right 
of  way,  one  hundred  feet  through  the  entire  land,  and  fifty 
feet  more  on  each  side  for  a  thousand  feet  long ;  and  they  on 
their  part  were  to  build  depot  buildings  and  crossings,  and 
keep  them  up  for  all  time  to  come." 

At  one  time  the  company  had  a  house  on  the  premises  used 
for  boarding  the  laborers  working  on  the  road.  Morgan 
claimed  that  this  •^^  was  not  in  compliance  with  the  terms  of 
the  grant  made  to  the  railroad  company."  He  said  that,  if  the 
company  was  allowed  to  cover  the  premises  with  Irish  shanties, 
it  would  prevent  the  sale  of  a  corresponding  number  of  lots, 
and  that  he  should  require  the  house  to  be  removed,  which  was 
accordingly  done.  This  occurred  in  1860  or  1861.  In  1868 
or  1859,  he  sold  a  corn  crib  upon  the  premises,  but  asserted  no 
title  to  the  ground  on  which  it  stood. 

In  1867,  he  said  to  the  village  attorney  of  Dwight,  *^It  was 
my  intention  that  they"  (the  company)  "should  have  those 
lands ;  and  they  would  have  had  them  had  they  behaved  them* 
selves  properly,  and  had  done  as  they  agreed  to  on  their  part." 

From  1854  to  1868,  passengers  and  teams  constantly  crossed 


720  Morgan  v.  Railroad  Co.  [Sup.  Ct. 

the  strips,  for  the  purpose  of  reaching  the  depot.  In  1863,  the 
Chicago  and  Alton  Railroad  Company,  which  had  become  the 
successor  to  all  the  rights  of  the  Chicago  and  Mississippi  Com- 
pany, had  a  track  or  tracks  on  the  western  strip.  Both  strips 
had  been  and  were  used  for  various  purposes  connected  with 
railroad  traffic,  and  several  structures  had  sprung  up  on  them. 
One  of  them  was  a  grain  ele\  ator,  erected  under  a  license  from 
the  railroad  company.  A  street  thirty  feet  in  width,  extending 
across  both  strips,  was  laid  out  in  1873.  Before  that,  the  depot 
could  not  have  been  reached  from  any  direction  witliout  cross- 
ing private  property,  if  the  strips  were  such,  or  taking  the 
hazards  o£  passing  along  the  roadway  of  tlie  company  for  a 
distance  of  five  hundred  feet.  The  strips  were  therefore 
indispensable  to  the  use  of  the  depot  when  it  was  located  and 
built. 

From  the  time  of  recording  the  town  plat  up  to  the  year 
1867,  no  taxes  were  paid  on  the  premises  by  either  party. 
Morgan  claimed  no  rents  until  1865 ;  he  received  none  until 
1867 ;  and  he  made  no  effort  to  sell  any  part  of  the  property 
until  January,  1872. 

The  appellee  insists  that  the  record  discloses  a  case  of 
estoppel  in  pais^  and  that  the  appellant  is  thereby  barred  from 
maintaining  the  claim  which  he  seeks  to  enforce  in  this  litiga- 
tion. The  principle  is  an  impoitant  one  in  the  administration 
of  the  law.  It  not  unfrequently  gives  triumph  to  right  and 
justice  where  nothing  else  could  save  them  from  defeat.  It 
proceeds  upon  the  ground  that  he  who  has*  been  silent  as  to 
his  alleged  rights  when  he  ought  in  good  faith  to  have  spoken, 
shall  not  be  heard  to  speak  when  he  ought  to  be  silent.  The 
Bank  of  the  United  States  v.  Lee^  13  Pet.  107. 

He  is  not  permitted  to  deny  a  state  of  things  which  by  his 
culpable  silence  or  misrepresentations  he  had  led  another  to 
believe  existed,  and  who  has  acted  accordingly  upon  that  belief. 
The  doctrine  always  presupposes  error  on  one  side  and  fault  or 
fraud  upon  the  otlier,  and  some  defect  of  which  it  would  be 
inequitable  for  the  party  against  whom  the  doctrine  is  asserted 
to  take  advantage.  Merchanti'  Bank  v.  State  Bank^  10  Wall. 
604. 

The  rule  has  been  settled  in  Illinois,  where  this  case  arose. 
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in  accordance  with  these  views.  In  Baker  v.  Pratt  (16  HI. 
568),  the  couit  said,  **  A  verbal  statement  is  sufficient,  where 
the  pai-ty  has  made  an  admission  which  is  clearly  inconsistent 
with  the  evidence  he  proposes  to  give  or  the  title  or  claim 
which  he  proposes  to  set  up,  and  the  other  party  has  acted  upon 
the  admission,  and  will  be  injured  by  allowing  the  truth  of  the 
admission  to  be  disproved."  In  the  case  of  Mills  v.  Oravei 
(88  111.  455),  it  was  said,  ^'  Where  a  party  stands  by  and  sees 
another  acting  to  his  injury,  and  the  owner  declares  that  he  has 
no  claim,  equity  will  not  permit  him  afterwards  to  assert  his 
title  to  the  injury  of  the  person  he  has  thus  misled."  See,  also, 
!%«  People  V.  Brown  et  aL^  67  111.  485 ;  Knoehel  v.  Kircher^ 
83  id.  308 ;  Smith  v.  Newton,  88  id.  280  ;  International  Bank 
V.  Bowen,  80  id.  541 ;  and  Higgins  v,  Ferguson^  14  id.  261). 

The  facts  developed  in  the  evidence  clearly  establish  this 
defence.  Briefly  stated,  they  are  the  advantages  given  to  the 
appellant  and  his  associates  in  the  location  of  the  stations ;  the 
agreement  that  the  railroad  company  should  have  ample  ground 
in  all  such  cases  for  its  purposes ;  the  designation  of  the 
premises  on  the  town  plat  by  the  word  "  depot ;"  the  fuller  desig- 
nation of  a  like  diagram  of  the  premises  on  the  map  made  for 
the  railroad  company ;  the  furnishing  of  the  data  for  that  map 
by  the  appellant  and  his  associate,  Spencer;  the  intent  of 
Spencer  and  Fell  that  the  premises  should  belong  to  the  cor- 
poration, and  their  belief  that  the  title  had  vested  accordingly ; 
the  non-payment  of  taxes  by  the  appellant  for  so  long  a  period; 
his  non-claim,  and  his  repeated  declarations  during  that  time 
that  the  property  belonged  to  the  railroad  company ;  the  fidu- 
ciary relation  of  the  appellant  and  his  associates ;  and,  lastly, 
the  location  and  building  of  the  depot  where  it  was  placed. 
As  is  well  remarked  by  the  counsel  for  the  appellee,  it  is  incred- 
ible that  the  depot  would  have  been  put  there  if  any  doubt 
had  been  entertained  as  to  the  ownership  by  the  company  of 
property  so  vital  to  its  beneficial  use.  It  would  also  have  been 
a  gross  fraud  on  the  part  of  the  appellant,  who  was  then  in  the 
service  of  the  company  as  an  engineer,  to  stand  by  in  silence 
and  see  it  erected  under  such  circumstances. 

Whether  the  estoppel  here,  as  in  cases  of  estoppel  by  deed, 
passed  the  legal  title  by  inurement,  it  is  not  necessary  to  con- 
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« 
Bider.    In  either  view,  it  is  alike  fatal  to  the  appellant's  claim. 

The  authorities  upon  the  subject  are  not  in  harmony.     Favill 

V.  RoberU^  50  N.  Y.  222  ;  Boe^  ez  dent.  McPherson^  v.  WalterSj 

16  Ala.  714;  Brown  v.  Wheeler^  17  Conn.  845;  Bigelow  on 

Estoppel,  pp.  534,  537. 

The  bar  of  the  Statute  of  Limitations  confers  a  positive  title. 
Leffingwell  v.  Warren^  2  Black,  599. 

It  is  also  insisted,  in  behalf  of  the  appellee,  that  the  premises 
in  question  were  dedicated  by  the  appellant  to  the  railroad 
company.  This  question  arises  under  the  twenty-first  section  of 
chapter  25  of  the  Revised  Statutes  of  Illinois  of  1845.  The 
provisions  of  the  statute  are  peculiar.  It  declares,  touching 
town  plats,  that  the  plat  or  map,  when  executed  and  recorded 
as  required,  "and  every  donation  or  grant  to  the  public,  or  any 
individual  or  individuals,  religious  society  or  societies,  or  to  any 
corporation  or  bodies  politic,  marked  or  noted  on  such  plat  or 
map,''  shall  be  deemed  a  sufficient  conveyance  of  such  parcels 
of  land  to  vest  a  fee-simple  title,  and  shall  be  considered  a 
general  waiTanty  against  the  donor  and  his  heirs  to  the  grantee, 
for  his  benefit,  "for  the  uses  and  purposes  therein  named, 
expressed,  or  intended,  and  for  no  other  use  or  purpose  what- 
ever." Four  classes  of  parties  are  named  who  may  be  the 
recipients  of  the  donation:  1.  The  public;  2.  Any  individ- 
uals ;  8.  Any  i-eligious  societies ;  4.  Any  corporations  or  bodies 
politic.  The  purposes  of  the  grant  are  not  required  to  be  set 
forth,  nor  is  there  any  limitation  as  to  what  they  shall  be.  The 
power  and  will  of  the  donor  are  unfettered.  The  provisions 
are  simply  a  mode  of  conveyance  which  the  grantor  may 
pursue,  if  he  chooses  to  do  so.  The  language  of  the  statute  ia 
clear  and  explicit.  There  is  no  room  for  doubt.  The  case  is 
one  m  which  the  rule  applies,  that  there  shall  be  no  construc- 
tion where  there  is  nothing  to  construe.  Dwarris,  Statutes, 
pp.  143, 144.  There  can  be  no  doubt  of  the  power  of  the  legis 
latme  so  to  provide. 

Was  the  intention  of  the  appellant  to  dedicate  the  premises 
to  the  railroad  company  for  itB  use  for  depot  purposes,  as 
claimed,  "  named,  expressed,  or  intended  "  ?  Either,  as  to  the 
use,  is,  according  to  the  statute,  sufficient. 

The  facts  to  which  we  have  adverted  in  the  previous  parts  of 
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this  opinion  seem  to  us  conclusive  upon  the  subject.  The 
question  must  be  resolved  in  the  affirmative.  If  this  view  be 
correct,  the  legal  title,  by  virtue  of  the  statute,  passed  to  the 
corporation  with  the  right  of  user  as  to  the  premises  for  all 
d(;pot  purposes,  but  for  none  other. 

*'  No  particular  forms  of  words  is  required  to  the  validity  of 
a  dedication.  The  dedication  may  be  made  by  a  survey  and 
plat  alone,  without  any  declaration,  either  oral  or  on  the  plat, 
that  it  was  the  intention  of  the  proprietor  to  set  apart  certain 
grounds  for  the  use  of  the  public.  An  examination  of  the 
cases  referred  to  on  the  argument  will  show  that  dedications 
have  been  established  in  every  conceivable  way  by  which  the 
intention  of  the  dedicator  could  be  evinced."  Q-odfrey  v.  Th^ 
City  of  Alton,  12  111.  29. 

"  The  question  whetlier  a  person  intends  to  make  a  dedica- 
tion of  ground  to  the  public  for  a  street  or  other  purpose  must 
be  determined  from  his  acts,  and  statements  explanatory  thereof, 
in  connection  with  all  the  circumstances  which  surround  and 
throw  light  upon  the  subject,  and  not  from  what  he  may  sub- 
sequently testify  as  to  his  real  intent  in  relation  to  the  matter." 
The  City  of  Columbus  v.  Dahn,  36  Ind.  330. 

All  that  is  required  is  the  assent  of  the  owner,  and  the  use 
of  the  premises  for  the  purposes  intended  by  the  appropriation. 
The  law  considei-s  the  owner's  acts  and  declarations  as  in  the 
nature  of  an  estoppel  in  pais  and  precludes  him  from  revoking 
the  dedication.  City  of  Cincinnati  v.  Z%«  Lessee  of  White, 
6  Pet.  431 ;  ffolden  v.  Cold  Spring,  24  N.  Y.  474. 

These  authorities  apply  alike  to  all  the  dedications  author- 
ized by  the  statute. 

The  subject  of  dedication,  in  all  its  aspects,  was  fully  and 
ably  considered  in  Rowan's  Executors  v.  Town  of  Portland^ 
8  B.  Mon.  (Ky.)  232.     It  is  sufficient  to  refer  to  the  case. 

U|>on  the  gi-ounds,  both  of  estoppel  and  dedication,  we  hold 
the  decree  of  the  Circuit  Court  to  be  correct. 

Decree  affirmtd 
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O'Reilly  v.  Edbinoton. 

1.  Tlie  security  required  upon  writs  of  error  and  appeals  must  be  taken  bjr  th« 

Judge  or  justice.    lie  cannot  delegate  tliat  power  to  tlie  clerk. 

2.  An  appoal  by  an  assignee  in  bankruptcy  lies  licre  from  tlie  final  decree  of 

the  Circuit  Court,  affirming  that  of  the  District  Court  rendered  when  sitting 
in  equity,  against  him  for  the  payment  of  money,  if  the  amount  in  contro- 
rersy  be  sufficient. 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  tlie 
United  States  for  the  Southern  District  of  Mississippi. 

This  is  an  appeal  by  O'Reilly,  assignee  in  bankruptcy, 
from  the  decree  of  the  court  below,  affirming,  in  the  exerciae 
of  its  appellate  jurisdiction,  the  decree  of  the  District  Court, 
whereby  the  appellees,  who  were  defendants,  recovered  against 
him,  by  reason  of  the  matters  set  up  in  their  cross-bill, 
$5,050. 

O'Reilly  having  prayed  an  appeal  from  the  decree,  the  court 
thereupon,  May  18,  1877,  '*  ordered  and  decreed  that  said  ap- 
peal be,  and  the  same  is  hereby,  allowed  to  operate  as  a  super- 
sedeas^ upon  the  said  complainant  entering  into  bond,  with 
sufficient  sureties,  to  be  approved  by  the  clerk  of  this  court, 
conditioned  according  to  law,  in  the  sum  of  $7,000,  to  be  given 
within  sixty  days  from  this  date.  Or,  if  said  complainant 
should  desire  to  prosecute  said  appeal,  so  that  the  same  shall 
not  operate  as  a  supersedeas^  then  it  is  ordered  and  decreed 
that  the  said  appeal  be,  and  is  hereby,  allowed,  upon  his  en- 
tering into  bond,  with  sufficient  sureties,  conditioned  according 
to  law,  to  be  approved  by  the  clerk  of  this  court,  in  the  sum 
of  $250." 

The  bond  filed  is  a  supersedeas  bond  in  the  sum  of  $7,000, 
and  is  approved  by  the  clerk  of  the  court  below.  The  appel- 
lees now  move  to  dismiss  the  appeal  because,  — 

1.  The  following  agreement  between  the  parties,  dated 
April  30,  1874,  signed  by  them,  approved  by  their  respective 
counsel,  and  ratified  and  confiimed  by  the  judge  of  the  Dis- 
trict Court,  whose  decree  was  affirmed  by  the  Circuit  Court, 
bars  the  right  to  any  appeal  to  this  court 
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"This  agreement,  made  this  thirtieth  day  of  April,  1874,  between 
H.  E.  O'Reilly,  assignee  of  W.  H.  Edrington,  Jr^  and  W.  H.  Ed- 
rinsfton,  Jr.,  and  H.  C.  Edrington,  administrators  and  heirs*at-law 
of  Eliza  M.  Edrington  and  W.  H.  Edrington,  Sen.,  witnesses  that, 
whereas  in  a  certain  suit  pending  in  the  District  Court  of  the 
United  States,  Southern  District  of  Mississippi,  wherein  the  said 
H.  E.  O'Reilly,  as  assignee  in  bankruptcy  to  said  W.  H.  Edrington, 
Jr.,  is  claiming,  as  said  assignee,  the  title  and  right  of  property  in 
certain  decrees  rendered  by  the  Chancery  Court  of  Adams  County 
against  Shipland  plantation,  and  the  notes  of  John  Hnll  secured  by 
said  decree,  to  which  suit  the  said  W.  H.  Edrington,  Jr.,  H.  C.  Ed- 
rington, and  W.  H.  Edrington,  Sen.,  are  defendants,  it  has,  in  order 
to  avoid  further  expensive  litigatiop,  been  agreed  to  by  the  said 
parties  that  a  decree  shall  be  rendered  by  said  District  Court  in 
favor  of  said  O'Reilly,  assignee  and  complainant ;  and  as  a  part  of 
said  agreement  and  compromise,  whereby  said  litigation  is  to  be 
concluded,  it  is  agreed  by  the  pailies  to  this  agi*eement  that  the 
said  O'Reilly,  as  assignee  as  aforesaid,  shall  buy  the  tax-title  to  the 
said  Shipland  plantation,  purchased  by  said  Eliza  M.  Edrington 
during  her  lifetime,  and  also  pay  all  taxes  which  have  been  paid  by 
said  Eliza  and  her  said  heirs  and  administrators  upon  said  plan- 
tation. Now,  therefore,  the  said  W.  H.  Edrington,  Sen.,  W.  H. 
Edrington,  Jr.,  and  H.  C.  Edrington,  hereby  agree  to  convey  by 
quitclaim  deed  to  said  O'Reilly,  as  assignee  aforesaid,  or  to  such 
grantee  as  he  may  designate  within  one  year  from  the  date  of  this 
agreement,  or  sooner  if  the  money  consideration  shall  be  earlier  ten- 
dered therefor,  all  the  right,  title,  and  interest  acquired  by  said  Eliza 
Edrington,  during  her  lifetime,  in  said  Shipland  plantation,  under  a 
sale  of  said  lands  for  taxes;  and  the  said  O'Reilly,  as  assignee  afore- 
said, in  consideration  of  the  premises  and  the  aforesaid  conveyance, 
hereby  agrees  to  pay  said  W.  H.  Edrington,  Jr.,  H.  C.  Edrington, 
or  their  attorneys,  such  sums  of  money  as  were  paid  by  said  E.  M. 
Edrington  in  purchasing  the  tax-title  to  said  Shipland  plantation, 
and  such  further  sums  as  have  been  paid  by  her  or  her  said  heirs 
and  administrators  in  the  payment  of  taxes  for  and  on  account  of 
said  plantation.  It  is  further  agreed  that  this  agreement  shall  be 
void,  unless  the  same  be  approved  and  confirmed  by  the  Baid  District 
Court  in  bankruptcy." 

2.  There  is  no  jariBdictional  amoont  in  dispute  on  the 
appeal. 

8.  The  appeal  is  frivolous,  c»nd  taken  for  delay. 
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4.  There  is  no  legal  bond  in  the  record. 

5.  The  case  is  neither  within  the  appellate  jorisdiction  of 
this  court,  nor  of  the  Circuit  Court,  unless  in  the  exercise  of 
the  supervisory  powers  of  the  latter,  and  there  its  decrees  are 
final^and  irrevocable. 

Mr.  Thomas  J.  Durant  and  Mr.  C.  W.  Homor  in  support  of 
the  motion. 

Mr.  Alexander  Porter  Morse  and  Mr,  A.  B,  Pittman^  in  oppo- 
sition thereto,  cited  Knapp  v.  Banks^  2  How.  73;  Gordon  v. 
Ogden,  3  Pet.  33  ;  Walker  v.  United  States,  4  Wall.  163 ;  Merril 
V.  Petty^  16  id.  345 ;  Western  Union  Telegraph  Co.  v.  Rogers.^  93 
U.  S.  565 ;  Silver  v.  Ladd^  6  Wall.  440  ;  Davison  v.  Lanier^ 
4  id.  464 ;  Martin  v.  Hunter* s  Lessee,  1  Wheat.  361 ;  Jerome  v. 
Mo  Carter,  21  Wall.  17 ;  Martin  v.  Bazard  Potvder  Co.,  93  U.  S. 
802 ;  Milner  v.  Meek,  95  id.  252 ;  Been  v.  Hemphill,  Hempst. 
154 ;  Anson,  Bangs,  ^  Co.  v.  The  Blue  Ridge  Railroad  Co.,  23 
How.  1 ;  Seymour  v.  Freer,  5  Wall.  822 ;  Brobst  v.  Brohst,  2  id. 
96;  Powell,  Appellate  Proceedings,  371 ;  Hilliard,  New  Trials, 
740 ;  Robeson  v.  Lewis,  64  N.  C.  734 ;  McDonald  v.  Bradley, 
8  Ired.  (N.  C.)  72;  Stickney  v.  Wilt,  23  Wall.  150. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

None  of  the  objections  to  this  appeal  are,  in  our  opinion, 
well  taken,  except  the  one  which  relates  to  the  approval  of  the 
bond.  That,  we  think,  must  be  sustained.  The  security 
required  upon  writs  of  error  and  appeals  must  be  taken  by  the 
judge  or  justice.  Rev.  Stat.,  sect.  1000.  He  cannot  del^ate 
this  power  to  the  clerk.  Here  the  approval  of  the  bond  was 
by  the  clerk  alone.  The  judge  has  never  acted ;  but,  as  the 
omission  was  undoubtedly  caused  by  the  order  of  the  court 
permitting  the  clerk  to  take  the  bond,  the  case  is  a  proper  one 
for  the  application  of  the  rule  by  which  this  court  sometimes 
refuses  to  dismiss  appeals  and  writs  of  error,  except  on  failure 
t )  comply  with  such  terms  as  may  be  imposed  for  the  purpose 
of  supplying  defects  in  the  proceedings.  Martin  v.  Hunter^ 
Lessee,  1  Wheat.  361 ;  Dayton  v.  Lash,  Qi  U.  S.  112. 

If  the  appellant  desires  that  the  appeal  shall  operate  as  a 
supersedeas,  the  bond  may  be  in  the  sum  of  1^7,000;    other 
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wise,  in  the  sum  of  $250.  The  security  may  be  approved  by 
any  judge  or  justice  authorized  to  sign  a  citation  upon  an 
appeal  in  the  cause  ;  but  this  cause  will  stand  dismissed,  unless 
the  appellant  shall,  on  or  before  the  first  Monday  in  March 
next,  file  with  the  clerk  of  this  court  a  bond,  with  good  and 
su£Bcient  security,  conditioned  according  to  law,  for  the  pur- 
poses of  the  app^ ;  and  it  is 

Sa  ordered. 
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t.  The  power  Tested  in  Congress  to  establish  "post-offices  and  post-roads '' cm- 
braces  tlie  regulation  of  the  entire  postal  system  of  tiie  country.  Under 
it,  Congress  may  designate  what  sliall  be  carried  in  the  mail,  and  wliat 
excluded. 

£.  In  the  enforcement  of  regulations  excluding  matter  from  the  mail,  a  distino- 
tion  is  to  be  made  between  what  is  intended  to  be  kept  free  from  ini»pection, 
sucli  as  letters,  and  scaled  packages  subject  to  letter  postage,  and  what  is 
open  to  inspection,  such  as  newspapers,  magazines,  pamphlets,  and  other 
printed  matter,  purposely  left  in  a  condition  to  be  examined. 

3.  Letters,  and  sealed  packages  subject  to  letter  postage,  in  the  mail  can  be 

opened  and  examined  only  under  like  warrant,  issued  upon  similar  oath  oi 
affirmation,  particularly  describing  the  thing  to  be  seized,  as  is  refjuin^d  whec 
papers  are  subjected  to  search  in  one's  own  household.  The  constitutiona. 
guaranty  of  the  right  of  the  people  to  be  secure  in  their  papers  against  un- 
reasonable searches  and  seizures  extends  to  their  papers,  thus  closed  against 
inspection,  wherever  they  may  be. 

4.  Regulations  against  transporting  in  the  mail  printed  matter,  which  is  open  to 

examination,  cannot  be  enforced  so  as  to  interfere  in  any  manner  with  the 
freedom  of  the  press.  Liberty  of  circulating  is  essential  to  that  freetlom. 
When,  therefore,  printed  matter  is  excluded  from  the  mail,  its  transportation 
in  any  other  way  as  merchandise  cannot  be  forbidden  by  Congress. 

6i  Regulations  excluding  matter  from  the  mail  may  be  enforcetl  through  the 
courts,  upon  competent  evidence  of  their  violation  obtained  in  other  ways 
tlian  by  the  unlawful  inspection  of  letters  and  sealed  jmckages;  and  with 
respect  to  objectionable  printed  matter,  open  to  examination,  thvy  may  in 
some  cases  also  be  enforced  by^the  direct  action  of  the  officers  of  the  iH)«tHl 
service  upon  their  own  inspection,  as  where  the  object  is  exposed,  ami  shows 
unmistakably  tliat  it  is  prohibited,  as  in  the  case  of  an  obscene  picture  or 
print 

6  When  a  party  is  convicted  of  an  offence,  and  sentenced  to  pay  a  fine,  it  it 
within  the  discretion  of  the  court  to  order  Ids  imprisonment  until  the  fino 
shall  be  paid. 
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Petition  for  writs  of  habeas  corpus  and  certiorari. 

Section  3894  of  the  Revised  Statutes  provides  that  ^^  No 
letter  or  circular  concerning  illegal  lotteries,  so-called  gift-con- 
certs, or  other  similar  enterprises  offering  prizes,  or  concerning 
schemes  devised  and  intended  to  deceive  and  defraud  the  pub- 
lic, for  the  purpose  of  obtaining  money  under  false  pretences, 
shall  be  carried  in  the  mail.  Any  person  who  shall  knowingly 
deposit  or  send  any  thing  to  be  conveyed  by  mail,  in  violation  of 
this  section,  shall  be  punishable  by  a  fine  of  not  more  than 
f500,  nor  less  than  $100,  with  costs  of  prosecution."  By  an 
act  approved  July  12,  1876  (19  Stat.  90),  the  word  "illegal" 
was  stricken  out  of  the  section.  Under  the  law  as  thus 
amended,  the  petitioner  was  indicted,  in  the  Circuit  Court  of 
the  United  Stiites  for  the  Southeni  District  of  New  York,  for 
knowingly  and  unlawfully  depositing,  on  the  23d  of  February, 
1877,  at  that  district,  in  the  mail  of  the  United  States,  to  be 
conveyed  in  it,  a  circular  concerning  a  lottery  offering  prizes, 
enclosed  in  an  envelope  addressed  to  one  J.  Ketcham,  at  Glov- 
ersville.  New  York.  The  indictment  sets  forth  the  offence  in 
separate  counts,  so  as  to  cover  every  form  in  which  it  could  be 
stated  under  the  act.  Upon  being  arraigned,  the  petitioner 
stood  mute,  refusing  to  plead;  and  thereupon  a  plea  of  not 
guilty  was  entered  in  his  behalf  by  order  of  the  court.  Rev. 
Stat.,  sect.  1032.  He  was  subsequently  tried,  convicted,  and 
sentenced  to  pay  a  fine  of  #100,  with  the  costs  of  the  prosecu- 
tion, and  to  be  committed  to  the  county  jail  until  the  fine  and 
costs  were  paid.  Upon  his  commitment,  which  followed,  he  pre- 
sented to  this  court  a  petition  alleging  that  he  was  imprisoned 
and  restrained  of  his  liberty  by  the  marshal  of  the  Southern 
District  of  New  York,  under  the  conviction;  that  such  convic- 
tion was  illegal,  and  that  the  illegality  consisted  in  this :  that 
the  court  had  no  jurisdiction  to  punish  him  for  the  acts  charged 
in  the  indictment;  that  the  act  under  which  the  indictment 
Wiis  drawn  was  unconstitutional  and  void ;  and  that  the  court 
exceeded  it?  j.nnsdiction  in  committing  him  until  the  fine  was 
paid,  lie  therefore  prayed  for  a  writ  of  habeas  corpus  to  be 
directed  tc  the  marshal  to  bring  him  before  the  court,  and  a 
writ  of  certiorari  to  be  directed  to  the  clerk  of  the  Circuit  Court 
to  send  up  the  record  of  his  conviction,  that  this  court  might 
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inqaii*e  into  the  cause  and  legality  of  his  imprisonment.  Ac- 
companying the  petition,  as  exhibits,  were  copies  of  the  indict- 
ment and  of  the  record  of  conviction.  The  court,  instead  of 
ordering  that  the  writs  issue  at  once,  entered  a  rule,  the  coun- 
sel of  the  petitioner  consenting  thereto,  that  cause  be  8ho\vn, 
on  a  day  designated,  why  the  writs  should  not  issue  as  prayed ; 
and  that  a  copy  of  the  rule  be  served  on  the  Attorney-General 
of  the  United  States,  the  marshal  of  the  Southern  District  of 
New  York,  and  the  clerk  of  the  Circuit  Court.  The  Attorney- 
General,  for  himself  and  others,  answered  the  rule,  by  averring 
that  the  petition  and  exhibits  do  not  make  out  a  case  in  which 
this  court  has  jurisdiction  to  order  the  writs  to  issue,  and  that 
the  petitioner  is  in  lawful  custody  by  virtue  of  the  proceedings 
and  sentence  mentioned  in  the  exhibits,  and  the  commitment 
issued  thereon. 

Mr,  A,  J.  Bittenhoefer  and  Mr.  Louis  F.  Post  for  the  petitioner. 

1.  From  the  power  to  establish  post-offices  and  post-roads, 
that  of  receiving,  carrying,  and  delivering  the  mail  is  implied; 
and  from  these  are  derived  other  incidental  powers,  one  of  them 
being  the  right  to  protect  the  mail  by  appropriate  legislation. 
McOulloiu/h  V.  Maryland^  4  Wheat.  316;  Sturtevant  v.  Citt/  of 
Alton,  8  McLean,  393. 

2.  As  the  power  of  Congress  is  exclusive,  its  legislation  Cb- 
tablishing  a  post-office  or  post-road,  or  regulating  the  receipt, 
protection,  carriage,  or  delivery  of  the  mail,  is  therefore  su- 
preme. Congress  has,  in  the  exercise  of  the  power,  declaimed 
(Rev.  Stat.,  sect.  3982)  that  "  no  pei*son  shall  establish  any  pri- 
vate express  for  the  conveyance  of  letters  or  packets,  or  in  any 
manner  cause  or  provide  for  the  conveyance  of  the  same,  by 
regular  trips  or  at  stated  periods,  over  any  post-route  which  is 
or  may  be  established  by  law,  or  from  any  city,  town,  or  place, 
to  any  other  city,  town,  or  place,  between  which  the  mail  is 
regularly  carried." 

3.  The  power  so  vested  in  Congress  imposed  upon  that  body 
the  duty  to  furnish  adequate  facilities  for  the  secure  transpor- 
tation and  delivery  of  all  letters  and  packets  which  were  con 
sidered  legitimate  mail  matter  at  the  time  of  the  adoption  of 
the  Constitution.  To  provide  the  requisite  funds  for  the  per* 
formance  of  this  duty,  Congress  has  imposed  reasonable  ratea 
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of'  postage ;  and,  to  protect  the  contents  of  the  mail,  has  pro* 
bibited  the  putting  in  the  mail-bags  of  any  poisonpus  or  explo- 
sive article,  which  may  injure  them,  or  the  persons  connected 
with  the  mail  service;  and  it  has  also  limited  the  bulk  and 
weight  of  mailable  packets.  These  are  matters  of  appropriate 
regulation.  Never,  however,  until  1836,  was  any  attempt  made 
to  exclude  established  mail  matter  from  the  mails.  The  Pi-esi- 
dent  had  previously  recommended  to  Congress  the  passage  of  a 
law  prohibiting  the  conveyance  by  mail  of  publications  inciting 
persons  held  to  service  in  the  Southern  States  to  revolt  against 
their  masters.  Pursuant  to  the  recommendation,  a  bill  was  in- 
troduced in  the  Senate  providing  that  it  should  not  be  lawful 
for  any  deputy-postmaster  knowingly  to  receive  and  put  into 
the  mail  any  pamphlet,  newspaper,  handbill,  or  other  printed, 
written,  or  pictorial  representation,  touching  the  subject  of 
slavei'y,  directed  to  any  person  or  post-office  where,  by  the  laws 
thereof,  their  circulation  was  prohibited.  Cong.  Globe,  1886, 
p.  150.  The  measure  was  signally  defeated.  The  views  of 
the  most  eminent  statesmen  of  that  day,  as  they  appear  in 
the  published  debates,  against  its  passage  upon  constitutional 
grounds,  are  applicable  to  the  statute  under  which  the  peti* 
tioner  was  convicted,  and  conclusively  demonstrate  its  unconsti- 
tutionality. 

4.  In  the  year  1868,  Congress,  in  the  exercise  of  an  assumed 
power,  declared  that  it  should  not  be  lawful  to  deposit  in  a 
post-office,  to  be  sent  by  mail,  any  letters  or  circulars  concern- 
ing lotteries,  so-called  gift-concerts,  or  other  similar  enterprises 
(16  Stat.  196),  although  all  letters  whatsoever,  without  regard 
to  the  character  of  the  communication  contained  in  them,  had 
been  previously  considered  to  be  legitimate  mail  matter.  That 
act,  initiating  this  species  of  legislation,  is  of  a  like  character 
with  the  one  governing  this  case,  and  both  are  unconstitu- 
tional. If  Congress  can  exclude  from  the  mail  a  letter  concern- 
ing lotteries  which  have  b^een  authorized  by  State  legislation, 
and  refuse  to  carry  it  by  reason  of  their  asserted  injurious  ten- 
dency, it  may  refuse  to  carry  any  other  business  letter  ;  and  as 
the  conveyance  of  letters  otherwise  than  by  the  mail  of  the 
United  States,  at  stated  periods,  over  any  post-road,  has,  as  above 
ahi^wn^  been  prohibited  by  Congress,  that  body  may  cut  oflE  all 
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means  of  epistolary  communication  upon  any  subject  which  ia 
objectionable  to  a  majority  of  its  members.  So  long  as  the 
duty  of  carrying  the  mails  is  imposed  upon  Congi*ess,  a  letter 
or  a  packet  which  was  confessedly  mailable  matter  at  the  time 
of  the  adoption  of  the  Constitution  cannot  be  excluded  from 
them,  provided  the  postage  be  paid  and  other  regulations  be 
observed.  Whatever  else  has  been  declared  to  be  mailable  mat- 
ter,— as  postal  cards,  postal  money-orders,  merchandise,  &c.,  all 
of  which  were  unknown  to  the  postal  system  when  the  con- 
vention concluded  its  labors  in  1787, — may,  in  the  disci-etion  of 
Congress,  be  abolished. 

Mr,  Assistant' Attorney' General  Smithy  contra. 

1.  Congress  has  the  power  "to  establish  post-offices  and  post* 
roads,"  and  to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  that  power. 

The  framers  of  the  Constitution  meant  to  create  an  establish- 
ment as  an  entirety ;  not  merely  to  designate  the  places  at  wliich 
mails  should  be  taken  up  and*  delivered,  and  the  routes  by 
which  they  should  be  transported  from  point  to  point.  Full, 
sovereign  control  over  the  whole  subject  was  given,  to  be  exer 
cised  by  any  appropriate  means.  Kohl  et  al,  v.  United  States^ 
91  U.  S.  367;  Dickey  v.  Maysville  ^  Lexington  Turnpike  Road 
Co.^  7  Dana  (Ky.),  113 ;  iSturtevant  v.  City  of  Alton^  8  Mc- 
Lean, 393 ;  2  Story,  Const.,  sects.  1125-1150;  Rawle,  Const., 
c.  9,  pp.  103,  104. 

2.  Having  exclusive  power  over  the  subject.  Congress  can 
prescribe  the  matter  which  shall  receive  the  benefits  of  this 
establishment ;  and  he  who  complains  that  he  cannot  use  it  to 
transmit  obscene  or  improper  communications,  no  more  main- 
tains a  constitutional  right  than  does  the  debtor  who  cannot 
avail  himself  of  the  Bankrupt  Act  because  he  owes  but  $100,  or 
because  (under  the  first  law  on  this  subject)  he  is  not  a  trader. 
It  is  a  question  of  administration  merely.  If  the  public  inter- 
ests require  the  exclusion  of  articles  morally  contaminating,  as 
well  as  of  poisons,  acids,  or  explosives,  to  prohibit  their  deposit 
in  the  post-office  is  as  ^^  essential  to  the  beneficial  exercise  of  the 
power  "  granted  by  the  Constitution,  though  "  not  indispensably 
necessary  to  its  existence,"  as  any  of  those  mentioned  in  MeOul 
lo€h  ▼.  The  State  of  Maryland,  4  Wheat.  316. 
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The  remedy  is  in  the  hands  of  the  people,  if  Congress  so 
legislates  as  to  deprive  them  of  the  full  and  just  enjoyment  of 
postal  privileges. 

Any  State  choosing  to  sanction  a  business  which  Congress 
thinks  ought  not  to  have  the  use  of  the  mails  to  facilitate  its 
transactions,  can,  if  she  please,  provide  means  of  communica- 
tion for  matter  so  excluded  from  the  mails.  2  Story,  Const., 
sect.  115U;  1  Tucker's  Bl.  Com.,  App.  265. 

But,  if  there  is  a  right  to  exclude  any  matter  from  the  mail, 
Ihe  extent  of  its  exercise  is  one  of  legislative  discretion. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  power  vested  in  Congress  ^^  to  establish  post-offices  and 
post-roads"  has  been  practically  construed,  since  tlie  foundation 
of  the  government,  to  authorize  not  merely  the  designation  of 
the  routes  over  which  the  mail  shall  be  carried,  and  the  offices 
where  letters  and  other  documents  shall  be  received  to  be  dis- 
tributed or  forwarded,  but  the  carriage  of  the  mail,  and  all 
measures  necessary  to  secure  its  safe  and  speedy  transit,  and 
the  prompt  delivery  of  its  contents.  The  validity  of  legislation 
prescribing  what  should  be  carried,  and  its  weight  and  form, 
and  the  charges  to  which  it  should  be  subjected,  has  never  been 
questioned.  What  should  be  mailable  has  varied  at  different 
times,  changing  with  the  facility  of  transportation  over  the  post- 
roads.  At  one  time,  only  letters,  newspapers,  magazines,  pam- 
phlets, and  other  printed  matter,  not  exceeding  eight  ounces  in 
weiglit,  were  carried ;  afterwards  books  were  added  to  the  list ; 
and  now  small  packages  of  merchandise,  not  exceeding  a  pre- 
scribed weight,  as  well  as  books  and  printed  matter  of  all  kinds, 
are  ti-ansported  in  the  mail.  The  power  possessed  by  Con- 
gress embraces  the  regulation  of  the  entire  postal  system  of  the 
country.  The  right  to  designate  what  shall  be  carried  neces- 
Bsirily  involves  the  right  to  determine  what  shall  be  excluded. 
The  difficulty  attending  the  subject  arises,  not  from  the  want 
of  power  in  Congress  to  prescribe  regulations  as  to  what  shall 
constitute  mail  matter,  but  from  the  necessity  of  enforcing  them 
consistently  with  rights  reserved  to  the  people,  of  far  greater 
importance  than  the  transportation  of  the  mail.     In  their  en- 
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foTComent,  a  distinction  is  to  be  made  between  different  kinds 
of  miful  matter, — between  what  is  intended  to  be  kept  free  from 
inspection,  such  as  letters,  and  sealed  packages  subject  to  letter 
postage ;  and  what  is  open  to  inspection,  such  as  new8pa])ers, 
magiizines,  pamphlets,  and  other  printed  matter,  purposel}'  left 
in  a  condition  to  be  examined.  Letters  and  sealed  packages  of 
this  kind  in  the  mail  are  as  fully  guarded  from  examination 
and  inspection,  except  as  to  their  outward  form  and  weight,  as 
if  they  were  retained  by  the  parties  forwarding  them  in  their 
own  domiciles.  The  constitutional  guaranty  of  the  right  of  the 
people  to  be  secure  in  their  papers  against  unreasonable  searches 
and  seizui^es  extends  to  their  papers,  thus  closed  agiiinst  inspec- 
tion, wherever  they  may  be.  Whilst  in  the  mail,  tliey  can  only 
be  opened  and  examined  under  like  warrant,  issued  upon  simi- 
lar oath  or  affirmation,  particularly  describing  the  thing  to  be 
seized,  as  is  required  when  papers  are  subjected  to  search  in 
one's  own  household.  No  law  of  Congress  can  place  in  the 
hands  of  officials  connected  with  the  postal  service  any  author- 
ity to  invade  the  secrecy  of  letters  and  such  sealed  packages  in 
the  mail ;  and  all  regulations  adopted  as  to  mail  matter  of  this 
kind  must  be  in  subordination  to  the  great  principle  embodied 
in  the  fourth  amendment  of  the  Constitution. 

Nor  can  any  i-egulations  be  enforced  against  the  transporta- 
tion of  printed  matter  in  the  mail,  which  is  open  to  examina- 
tion, so  as  to  interfere  in  any  manner  with  the  freedom  of  the 
press.  Liberty  of  circulating  is  as  essential  to  that  freedom  as 
liberty  of  publishing ;  indeed,  without  the  circulation,  the  pub- 
lication would  he  of  little  value.  If,  thei'efore,  printed  matter 
be  excluded  from  the  mails,  its  transportation  in  any  other  way 
cannot  be  forbidden  by  Congress. 

In  1836,  the  question  as  to  the  power  of  Congress  to  exclude 
publications  from  the  mail  was  discussed  in  the  Senate ;  and  the 
prevailing  opinion  of  its  members,  as  expressed  in  debate,  was 
against  the  existence  of  the  power.  Pi*esident  Jackson,  in  his 
annual  message  of  the  previous  year,  had  referred  to  the  at- 
tempted circulation  through  the  mail  of  inflammatory  appeals, 
addressed  to  the  passions  of  the  slaves,  in  prints,  and  in  various 
publications,  tending  to  stimulate  them  to  insurrection  ;  and  sug- 
gested to  Congress  the  propriety  of  passing  a  law  prohibit mcr. 
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under  severe  penalties,  such  cirealation  of  ^'  incendiary  publica- 
tions ''  in  the  Southern  States.  In  the  Senate,  that  portion  of 
the  message  was  referred  to  a  select  committee,  of  wliicli  Mr. 
Calhoun  was  chairman ;  and  he  made  an  elabomte  rejwrt  on 
the  subject,  in  which  he  contended  that  it  belonged  to  the 
StJites,  and  not  to  Congress,  to  determine  what  is  and  what  is 
not  calculated  to  disturb  their  security,  and  that  to  hold  other- 
wise would  be  fatal  to  the  States ;  for  if  Congress  might  deter- 
mine what  papers  were  incendiary,  and  as  such  prohibit  their 
circulation  through  the  mail,  it  might  also  determine  what  were 
not  incendiary,  and  enforce  their  circulation.  Whilst,  thei*e- 
fore,  condemning  in  the  strongest  terms  the  circulation  of  the 
publications,  he  insisted  that  Congress  had  not  the  power  to 
pass  a  law  prohibiting  their  transmission  through  the  mail,  on 
the  ground  that  it  would  abridge  the  liberty  of  the  press.  "  To 
understand,"  he  said,  "more  fully  the  extent  of  the  control 
which  the  right  of  prohibiting  circulation  through  the  mail 
would  give  to  the  government  over  the  press,  it  must  be  borne 
in  mind  that  the  power  of  Congress  over  the  post-oilice  and  the 
mail  is  an  exclusive  power.  It  must  also  be  remembei'ed  that 
Congress,  in  the  exercise  of  this  power,  may  declare  any  road  or 
navigable  water  to  be  a  post-road ;  and  that,  by  the  act  of  1825, 
it  is  provided  '  that  no  stage,  or  other  vehicle  which  regularly 
performs  trips  on  a  post-road,  or  on  a  ix>ad  parallel  to  it,  shall 
carry  lettei-s.'  The  same  provision  extends  to  packets,  boat«, 
or  other  vessels  on  navigable  waters.  Like  provision  may  be 
extended  to  newspapers  and  pamphlets,  which,  if  it  be  admitted 
that  Congress  has  the  right  to  discriminate  in  reference  to  their 
character,  what  papers  shall  or  what  shall  not  be  transmitted 
by  the  mail,  would  subject  the  freedom  of  the  press,  on  all  sub- 
jects, political,  moral,  and  religious,  completely  to  its  will  and 
pleasure.  It  would  in  fact,  in  some  respects,  more  effectually 
control  the  freedom  of  the  press  than  any  sedition  law,  however 
severe  its  penalties."  Mr.  Calhoun,  at  the  same  time,  contended 
that  when  a  State  had  pronounced  certain  publications  to  be 
dangerous  to  its  peace,  and  prohibited  their  circulation,  it  was 
the  duty  of  Congress  to  respect  its  laws  and  co-operate  in  their 
enforcement;  and  whilst,  therefore.  Congress  could  not  prohibit 
the  transmission  of  the  incendiary  documents  through  the  maiht. 
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it  could  prevent  their  delivery  by  the  postmasters  in  the  States 
where  their  circulation  was  forbidden.  In  the  discussion  upon 
the  bill  reported  by  him,  similar  views  against  the  power  of 
Congress  were  expressed  by  other  senators,  who  did  not  concur 
in  the  opinion  that  the  delivery  of  papers  could  be  prevented 
when  their  transmission  was  permitted. 

Great  reliance  is  placed  by  the  petitioner  upon  these  views, 
coming,  as  they  did  in  many  instances,  from  men  alike  distin 
guished  as  jurists  and  statesmen.  But  it  is  evident  that  they 
were  founded  upon  the  assumption  that  it  was  competent  for 
Congress  to  prohibit  the  transportation  of  newspapers  and 
pamphlets  over  postal-routes  in  any  other  way  than  by  mail ; 
and  of  course  it  would  follow,  tliat  if,  with  such  a  prohibition, 
the  transportation  in  the  mail  could  also  be  forbidden,  the  cir- 
culation of  the  documents  would  be  destroyed,  and  a  fatal  blow 
given  to  the  freedom  of  the  press.  But  we  do  not  tliink  that 
Congress  possesses  the  power  to  prevent  the  transportation  in 
other  ways,  as  merchandise,  of  matter  which  it  excludes  from 
the  mails.  To  give  eflBciency  to  its  regulations  and  prevent 
rival  postal  systems,  it  may  perhaps  prohibit  the  carriage  by 
others  for  hire,  over  postal  routes,  of  articles  which  legitimately 
constitute  mail  matter,  in  the  sense  in  which  those  terms  were 
used  when  the  Constitution  was  adopted,  consisting  of  lettere, 
and  of  newspapers  and  pamphlets,  when  not  sent  as  merchan- 
dise; but  further  than  this  its  power  of  prohibition  cannot 
extend. 

Whilst  regulations  excluding  matter  from  the  mail  cannot  be 
enforced  in  a  way  which  would  require  or  permit  an  examinar 
tion  into  letters,  or  sealed  packages  subject  to  letter  postage, 
without  warrant,  issued  upon  oath  or  aiiirmation,  in  the  search 
for  prohibited  matter,  they  may  be  enforced  upon  competent 
evidence  of  their  violation  obtained  in  other  ways  ;  as  from  the 
parties  receiving  the  letters  or  packages,  or  from  agents  deposit- 
ing them  in  the  post-office,  or  othei*s  cognizant  of  the  facts. 
And  as  to  ^objectionable  printed  matter,  which  is  open  to  exam- 
ination, the  regulations  may  be  enforced  in  a  similar  way,  by 
the  imposition  of  penalties  for  their  violation  through  the 
courts,  and,  in  some  cases,  by  the  direct  action  of  the  offioers 
of  the  postal  service.     In  many  instances,  tliose  officers  can  act 
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upon  their  own  inspection,  and,  from  the  nature  of  the  case, 
must  act  without  other  proof ;  as  where  the  postage  is  not  pre- 
paid, or  where  there  is  an  excess  of  weight  over  the  amount 
prescribed,  or  where  the  object  is  exposed,  and  shows  unmis- 
takably that  it  is  prohibited,  as  in  the  case  of  an  obscene 
picture  or  print.  In  such  cases,  no  difficulty  arises,  and  no 
principle  is  violated,  in  excluding  the  prohibited  articles  or 
refusing  to  forward  them.  The  evidence  respecting  them  is 
seen  by  every  one,  and  is  in  its  nature  conclusive. 

In  excluding  various  articles  from  the  mail,  the  object  of 
Congress  has  not  been  to  interfere  with  the  freedom  of  the 
press,  or  with  any  other  rights  of  the  people ;  but  to  refuse  its 
facilities  for  the  distribution  of  matter  deemed  injurious  to  the 
public  morals.  Thus,  by  the  act  of  March  8,  1873,  Congress 
declared  "  that  no  obscene,  lewd,  or  lascivious  book,  pamphlet, 
picture,  paper,  print,  or  other  publication  of  an  indecent  char- 
acter, or  any  article  or  thing  designed  or  intended  for  the  pre- 
vention of  conception  or  procuring  of  abortion,  nor  any  article 
or  thing  intended  or  adapted  for  any  indecent  or  immoral  use 
or  nature,  nor  any  written  or  printed  card,  circular,  book, 
pamphlet,  advertisement,  or  notice  of  any  kind,  giving  informa- 
tion, directly  or  indii-ectly,  where,  or  how,  or  of  whom,  or  by 
what  means,  either  of  the  things' before  mentioned  may  be 
obtained  or  made,  nor  any  letter  upon  the  envelope  of  which, 
or  postal-card  uponnvhich  indecent  or  scurrilous  epithets  may 
be  written  or  printed,  shall  be  carried  in  the  mail ;  and  any 
person  who  shall  knowingly  deposit,  or  cause  to  be  deposited, 
for  mailing  or  delivery,  any  of  the  hereinbefore  mentioned  arti- 
cles or  things,  .  .  .  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall,  for  every  offence,  be  fined  not 
less  than  $100,  nor  more  than  $5,000,  or  imprisonment  at  hard 
labor  not  less  than  one  year  nor  more  than  ten  years,  or  both, 
in  the  discretion  of  the  judge." 

All  that  Congress  meant  by  this  act  was,  that  the  mail  should 
not  be  used  to  transport  such  corrupting  publications  and  arti- 
cles, and  that  any  one  who  attempted  to  use  it  for  that  purpose 
should  be  punished.  The  same  inhibition  has  been  extended  to 
circulars  concerning  lotteries,  —  institutions  which  are  supposed 
to  have  a  demoralizing  influence  upon  the  people.     There  is  no 
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question  before  us  as  to  the  evidence  upon  which  the  conyic- 
tion  of  the  petitioner  was  had ;  nor  does  it  appear  whether  the 
envelope  in  which  the  prohibited  circular  was  deposited  in  the 
mail  was  sealed  or  left  open  for  examination.  The  only  ques 
tion  for  our  determination  relates  to  the  constitutionalit}  of  the 
act ;  and  of  that  we  have  no  doubt. 

The  commitment  of  the  petitioner  to  the  county  jail,  until  his 
fine  was  paid,  .was  within  the  discretion  of  the  court  under  the 
statute. 

As  there  is  an  exemplified  copy  of  the  record  of  the  petition* 
er's  indictment  and  conviction  accompanying  the  petition,  the 
merits  of  Iiis  case  have  been  considered  at  his  request  upon  this 
application ;  and,  as  we  are  of  opinion  that  his  imprisonment  is 
legal,  no  object  would  be  subserved  by  issuing  the  writs;  they 
are  therefore 

Denied. 
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1.  Etcii  though  an  appeal  is  asked  for  in  open  court,  if  the  security  Is  not  taken 

until  after  the  term,  a  citation  must  be  issued  to  bring  in  tlie  parties,  unless 
tliey  voluntarily  appear. 

2.  The  ruling  in  0  linUy  ▼.  Edrinffton  {sttpra,  p.  724),  that  a  Judge  or  Justice  can- 

not delegate  to  the  clerk  the  power  to  approve  the  security  upon  writs  of 
error  and  appeals,  approved,  and  applied  to  this  case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebi-aska. 

Mr.  J.  M.  Woolworih  for  the  appellant. 
No  counsel  appeared  for  the  appellee. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  decree  in  this  case  was  rendei'ed  Nov.  18, 1874 ;  and  at 
the  end  appears  the  following  entry :  — 

*^  Whereupon  said  complainant^  by  its  solicitor,  prays  an 
appeal  to  the  Supreme  Court  of  the  United  States,  which  is 
allowed;  and  bond  to  be  given  on  said  appeal  is  fixed  at  9500." 

A  bond  was  filed  Sept.  30,  1875,  which  appears  to  have  beep 
VOL.  VI  47 
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approved  by  the  clerk,  and  not  by  the  judge.  No  citation  has 
been  issued  or  served,  and  there  is  no  appearance  in  this  court 
by  the  appellees. 

We  have  decided  at  the  present  term,  in  Sage  y.  Railroad 
Company  (jmpra^  p.  712),  that,  even  though  an  appeal  is  asked 
for  in  open  court,  if  the  security  is  not  taken  until  after  the 
term,  ^^a  citation  should  be  issued  to  bring  in  the  parties,  unless 
they  voluntarily  appear,  for,  until  the  security  has  been  accepted, 
the  allowance  of  the  appeal  cannot  be  said  to  have  been  per- 
fected ; "  and,  in  O'Reilly  v.  Edrington  (^supra^  p.  724),  that 
*'*'  the  security  upon  writs  of  error  and  appeals  must  be  taken 
by  the  judge  or  justice.  He  cannot  delegate  this  power  to  the 
clerk.'* 

Appeal  dUmuud^ 
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ABATEMENT.     See  Pleading,  3,  4. 

ACCOUNTING  OFFICERS.     See  LimiUUuma,  StabOe  of,  9. 

ACTING  ASSISTANT-COMMISSARY.     See  QuartemuuUr. 

ADDITIONAL  COMPENSATION.     See  Quartermaster. 

ADMIRALTY.     See  Appeal,  1 ;  Practice,  6. 

AGENT.  See  Contracts,  12;  Fraud,  1;  Insurance,  1-3,  6-7,  11. 
Where  an  agent,  without  authority,  borrows  moneys  in  the  name  of  his 
principal,  and  the  latter,  when  they  have  been  applied  to  his  use  and 
payment  is  demanded  of  him,  fails,  within  a  reasonable  time  there- 
after, to  disavow  the  act  of  his  agent,  the  jury  is  autliorized  to  consider 
the  principal  as  assenting  to  what  was  done  in  his  name.  Gold-Min- 
ing  Company  v.  National  Dank,  640. 

ALIEN  ENEMIES.      See  Confederate  States,  9. 

APPEAL.     See  Practice,  5;  Supersedeas, 

1.  An  appeal  to  the  Circuit  Court,  from  the  decree  of  the  District  Court, 

in  a  case  in  admiralty,  carries  up  the  whole  fund.     The  '*  Lady 
Pike,''  461. 

2.  An  appeal  lies  here  from  the  final  decree  of  the  Circuit  Court  oo»- 

firming  a  sale  made  under  its  order.     Sage  v.  Railroad  Company,  712. 

8.  After  the  term  at  which  such  final  decree  was  rendered,  any  justice 
of  this  court  may,  within  the  time  prescribed  by  law,  allow  an 
appeal,  and  approve  the  bond  which  is  to  operate  as  a  supersedeas.    Id, 

4.  An  appeal  by  an  assignee  in  bankruptcy  lies  here  from  the  final 
decree  of  the  Circuit  Court,  affirming  that  of  the  District  Court,  ren- 
dered when  sitting  in  equity,  against  him  for  the  payment  of  money, 
if  the  amount  in  controveray  be  sufficient.    O'Reilly  v.  Edrington,  724. 

6.  Even  though  an  appeal  is  asked  for  in  open  court,  if  the  security  is 
not  taken  until  after  the  term,  a  citation  must  be  issued  to  bring  in 
the  parties,  unless  they  voluntarily  appear.  National  Bank  v.  Omaha^ 
737. 
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APPEARANCE.    8ee  Appeal,  6. 
A  general  appearance  by  the  appellee  waives  all  defects  in  a  dtntfon 
Sage  ▼.  Railroad  Company,  712. 

APPROPRIATE  LEGISLATION.     See  ConstUutkmal  Law,  8. 

ARMY  REGULATIONS.     See  Quartermaster,  2.  * 

ARREST  OF  JUDGMENT.    See  Practice,  8. 

ASSESSMENT  OF  DAMAGES.    See  Utah,  Code  ofPracdoe  of. 

ASSESSMENT  OF  TAXES.     See  Due  Process  of  Law,  1-6;  lUuwiM. 

ASSIGNEE  IN  BANKRUPTCY.    See  Appeal,  4 ;  Bankruptcy,  1 ;  PUdge 
1-6. 

ATTORNEY-AT-LAW.    See  Champerty,  Frauds,  Statute  of,  1;  Trutiee 

AUTRE  ACTION  PENDANT.    See  Pleading,  3,  4. 

BANKRUPTCY.     See  Injunction. 

1.  Assumpsit  by  an  assignee  in  bankruptcy  of  an  insurance  oompany 

against  the  holder  of  shares  of  its  stock,  to  enforce  the  collection  of  the 
balance  due  thereon,  the  same  not  having  been  paid  pursuant  to  the 
order  of  the  court  sitting  in  bankruptcy.  Plea,  non  assumpsit.  DM, 
1.  that  the  plea  admits  the  existence  of  the  corporation,  and  that  the 
State  alone  can  raise  the  question  whether  the  corporate  stock  had  been 
properly  increased.  2.  That  the  transferee  of  stock,  who  caused  the 
transfer  to  be  made  to  himself  on  the  books  of  the  corporation,  al* 
though  he  holds  it  as  collateral  security  for  a  debt  of  his  transferrer, 
is  liable  for  such  balance  to  such  assignee.     Pullman  y.  Upton,  328. 

2.  The  mefe  non-resistance  of  a  debtor  to  judicial  proceedings  in  which 

a  judgment  was  rendered  against  him,  when  the  debt  was  due  and 
there  was  no  valid  defence  to  it,  is  not  the  suffering  and  giving  a 
preference  under  the  Bankrupt  Act ;  and  the  judgment  is  not 
avoided  by  the  facts,  that  he  does  not  file  the  petition  in  bankruptcy, 
and  that  his  insolvency  was  known  to  the  creditor.  National  Bank 
v.  Warren,  539. 

BELLIGERENT  RIGHTS.     See  Confederate  States,  2-6. 

BILL  OF  PARTICULARS. 
Matters  of  evidence  are  not  required  to  be  stated  in  a  bill  of  parUenlan. 
Garfield  v.  Paris,  557. 

BOND.     See  District  of  Columbia,  2. 

BOTTOMRY  AND  RESPONDENTIA. 
1.  So  long  as  a  vessel  exists  in  specie  in  the  hands  of  the  owner,  although 
she  may  require  repairs  greater  than  her  value,  a  case  of  **  utter 
k)6S,"  within  the  meaning  of  a  bottomry  and  respondentia  bond,  does 
not  arise,  and  she  continues  subject  to  the  hypothecation.  Insurance 
Company  v.  Gassier,  645. 
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BOTTOMRY  AND  RESPONDENTIA  Cetmtmued). 
2.  The  holder  of  such  a  bond,  which  was  conditioned  to  be  void  should 
an  utter  loss  from  any  of  the  enumerated  perils  occur,  is,  upon  a 
wreck  of  the  vessel  duiing  the  specified  voyage,  not  amounting  to 
such  loss,  entitled  to  the  proceeds  of  the  cargo  saved  by  his  efforts, 
as  against  the  insurers  thereof,  who  accepted  an  abandonment  by  the 
ownera  as  for  a  **  total  loss,"  and  paid  the  amount  of  their  policies, 
said  proceeds  being  insufficient  to  satisfy  the  bond.  So  held  in  this 
case,  which  relates  solely  to  such  proceeds.    Id, 

BRACES  AND  SUSPENDERS.     Seo  ImporU,  Duty  on,  19,  20. 

BREWER.    See  Court  of  Claims. 

BURDEN  OF  PROOF. 
In  an  action  against  a  collector  of  customs  to  recover  the  amount  of  duties 
on  imports  alleged  to  have  been  exacted  in  violation  of  law,  the  bar- 
den  of  proof  is  upon  the  plaintiff.    Arthur  v.  Unkart,  118. 

CALIFORNIA.    See  Patents  of  the  United  States  for  Land,  1-4;  /¥•• 
emption,  1;   School  LandSy  1. 

CESTUI  QUE  TRUST.    See  Trustee,  Trust  Fund. 

CHALLENGE.    See  Juror. 

CHAMPERTY. 
A  contract  to  pay  to  an  attomey-at-law  for  his  services  in  suits  concern* 
ing  land,  if  it  be  recovered,  a  specific  sum  of  money  out  of  the  pro* 
oeeds,  when  it  shall  be  sold  by  the  client,  is  not  champertou8« 
because  he  neither  pays  costs  nor  accepts  the  land,  or  any  part  of  ife| 
as  his  compensation.    McPherson  v.  Cox,  40iL 

CHARTER-PARTY.    See  Contracts,  S. 

CHOCOLATE.    See  Imports,  Duty  on,  13, 14. 

CITATION.    See  Appeal,  5;  Appearance, 

CLAIMS  AGAINST  THE  UNITED  STATES.  See  Estoppel,  2. 
A.  presented  an  unliquidated  claim  against  the  United  States  for  tl61, 
688.17,  which  was  audited  by  the  accounting  officers,  and  aUowed 
for  197,607.75.  He  was  informed  of  this  adjustment,  and  of  the 
principles  upon  which  it  had  been  made ;  and  a  draft  for  the  amount 
allowed,  payable  to  his  order,  was  sent  to  him,  which  he  received 
and  collected  without  objection.  Held,  that  his  receipt  of  the  mone^ 
was  equivalent  to  an  acceptance  of  it  in  satisfaction  of  the  claim. 
Baird  v.  United  States,  430. 

COLLATERAL  SECURITY.    See  Bankruptcy,  1;  Equity,  2. 

COLLECTOR  OF  CUSTOMS,  ACTION  AGAINST.    See  Burden  qf 
Proof;  Imports,  Duty  on,  26. 

COMMERCE.    See  Constitutional  Law,  1-4;  Jurisdietian^  9. 
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COMMERCIAL  DESIGNATION  OF  AN  ABTICLB. 

COMMON  LAW.    See  Lien,  Pledge^  1-5. 
CONDEMNATION.    See  Confiscation,  2, 4-6. 

CONDITION  PRECEDENT.    See  Municipal  Bonds,  18;  PatMU  of  tJU 

United  States  for  Land,  1-4;  Removed  of  CauseSf  L 

CONDITIONS,  WAIVER  OF.    See  Insurance,  1-3. 
CONFECTIONERY.    See  Imports,  Duty  on,  13,  14. 

CONFEDERATE  NOTES, 

1.  A  decree,  or  a  judgment,  when  rendered  upon  a  contract  payable  lo 

Confederate  treasury  notes,  should  be  for  a  sum  equal  to  the  Taloa 
of  those  notes,  not  in  the  gold  coin,  but  in  the  l^;al-tender  curreney, 
of  the  United  States,  at  the  time  when  and  the  place  where  they 
were  payable.     Bissell  r.  Heyward,  580. 

2.  Such  notes  can  in  no  proper  sense  be  regarded  as  commodities  merely. 

Id. 

CONFEDERATE  STATES.     See  Constitutional  Law,  9. 

1.  The  Confederate  States  was  an  illegal  organization,  within  the  pro- 

vision of  the  Constitution  of  the  United  States  prohibiting  any 
treaty,  alliance,  or  confederation  of  one  State  with  another;  what- 
ever efficacy,  therefore,  its  enactments  possessed  in  any  State  enter- 
ing into  that  organization  must  be  attributed  to  the  sanction  given 
to  tbem  by  that  State.     Williams  v.  Brujffy,  176. 

2.  When  a  rebellion  becomes  organized,  and  attains  such  proportions  as 

to  be  able  to  put  a  formidable  military  force  in  the  field,  it  is  usual 
for  the  established  government  to  concede  to  it  some  beUigei*ent 
rights ;  but  to  what  extent  they  shall  be  accorded  to  the  insurgents 
depends  upon  the  considerations  of  justice,  humanity,  aud  policy 
controlling  the  government.     Id. 

tb  The  concession  of  belligerent  rights  to  the  Confederate  government 
sanctioned  no  hostile  legislation  against  the  citizens  of  the  loyal 
States.    Id. 

4  De  facto  governments  of  two  kinds  considered:  (1.)  Such  as  exists 
after  it  has  expelled  the  regularly  constituted  authorities  from  the 
seats  of  power  and  the  public  offices,  and  established  its  own  fuiic- 
tiouaries  in  their  places,  so  as  to  represent  in  fact  the  sovereignty  of 
the  nation.  As  far  as  other  nations  are  concerned,  such  a  government 
i»  treated  as  in  most  respects  possessing  rightful  authority;  its  con- 
tracts and  treaties  are  usually  enforced;  its  acquisitions  are  retained; 
its  legislation  is  in  general  recognized;  and  the  rights  acquired  under 
it  are,  with  few  exceptions,  respected  after  the  restoration  of  the 
authorities  which  were  expelled.  (2.)  Such  as  exists  where  a  portion 
of  the  inhabitants  of  a  country  have  separated  themselves  from  the 
parent  State  and  established  an   independent  government.     Tin 
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yalidity  of  its  acts,  both  against  the  parent  State  and  the  citizens  o? 
subjects  thereof,  depends  entirely  upon  its  ultimate  success;  if  it  fail 
to  establish  itself  permanently,  all  such  acts  perish  with  it;  if  it 
succeed  and  become  recognized,  its  acts  from  the  commencement  of 
its  existence  are  upheld  as  those  of  an  independent  nation.  Jd. 
5.  The  Confederate  government  was  distinguished  from  each  kind  of 
such  de  facto  governments.  Whatever  de  facto  character  may  be 
ascribed  to  it  consists  solely  in  the  fact  that  for  nearly  four  yoars  it 
maintained  a  contest  with  the  United  States,  and  exercised  dominion 
over  a  large  extent  of  territory.  Whilst  it  existed,  it  was  simply  the 
military  representative  of  the  insurrection  against  the  authority  of 
the  United  States;  when  its  military  forces  were  overthrown,  it 
utterly  perished,  and  with  it  all  its  enactments.     Id. 

0.  Pursuant  to  a  statute  of  the  Confederate  States,  and  to  an  order  of 

the  Confederate  District  Court  for  the  District  of  South  Carolina, 
certain  shares  of  the  stock  of  a  corporation  of  that  State  were,  upon 
the  ground  that  the  owners  of  them  were  alien  enemies,  sequestrated 
and  sold  in  1862  at  public  auction ;  and  the  company  was  required 
to  erase  from  its  stock-books  the  names  of  such  owners,  insert  those 
of  the  purchasers,  and  issue  stock  certificates  to  them.  AH  dividends 
thereafter  from  time  to  time  declared  were  paid  to  the  purchasers, 
against  whom,  or  their  assignees,  and  the  company,  this  bill  was  filed 
by  an  original  stockholder,  praying  for  a  decree  that  the  certificates 
80  issued  be  cancelled  as  null  and  void,  and  the  defendants  enjoined 
from  selling  them,  bringing  suits  to  effect  the  transfer  thereof,  or 
collect  dividends  thereon,  and  the  company  from  allowing  such  trans- 
fers, issuing  new  certificates  for  the  same,  or  paying  such  diridends. 
The  court  decreed  accordingly,  //e/t/,  1.  That  the  order  of  seques- 
tration, the  sale,  the  transfer  on  the  stock-books  of  the  company, 
and  the  new  certificates,  were  void,  giving  no  right  to  the  purchasers 
or  to  their  assignees,  and  taking  none  from  the  original  owners. 
2.  Tliat  the  bill  was  well  brought,  and  the  corporation  a  proper  party 
defendant.  3.  Tliat  the  purchasers,  or  their  assignees,  have  no  claim 
against  the  company  for  indemnity;  but  if,  under  the  circumstances, 
entitled  to  any  redress,  they  must  seek  it  by  suit  against  the  parties 
by  whom  they  claim  to  have  been  defrauded.  Dewing  v.  Perdi" 
caries^  193. 

CONFISCATION. 

1.  The  act  of  July  17,  1862  (12  Stat.  589),  so  far  as  it  related  to  the 

confiscation  of  property,  applied  only  to  the  property  of  persons  who 
thereafter  might  be  guilty  of  acts  of  disloyalty  and  treason ;  and  it 
reached  only  the  estate  of  tlie  party  for  whose  offences  the  property 
was  seized.     Conrad  v.  Waples,  279. 

2.  Until  some  provision  was  made  by  law  for  the  condemnation  of 

property  in  land  of  persons  engaged  in  the  rebellion,  the  coui-ts  of 
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Uie  United  States  could  not  dacree  a  oonfiacation  of  it,  and  dired 
ita  sale.     /J. 

8.  Such  persons  were  not  denied  the  right  of  contracting  with  and  selling 
to  each  other;  as  between  themselveti,  all  the  ordinary  business  could 
be  lawfully  carried  on,  except  in  cases  where  it  was  expressly  for- 
bidden by  the  United  States,  or  would  have  been  inconsistent  with 
or  have  tended  to  weaken  its  authority.     Id, 

4.  Tlie  purpose  of  the  Ujiited  States  to  seize  and  confiscate  the  property  of 
oei-tain  classes  of  [persons  engaged  in  the  rebellion  having  been  de- 
clared by  the  act  of  July  17,  18(52,  sales  and  conveyances  of  property 
Bulisequently  made  by  them  could  only  pass  a  title  subject  to  be 
defeated,  if  the  government  should  afterwards  proceed  for  its  con- 
demnation. The  fact  that  the  property  sold  and  conveyed  was  at  the 
time  witliin  the  territory  occupied  by  the  Federal  troops,  created  no 
other  legal  impediment  to  the  transfer.     Id. 

ft.  The  provision  in  that  act,  that  *'  all  sales,  transfers,  or  conveyances"  of 
property  of  persons  therein  designated  shall  be  null  and  void,  only 
invalidates  such  transactions  as  against  any  proceedings  taken  by 
the  United  States  for  the  condemnation  of  the  property.  They  ara 
not  void  as  between  the  parties,  or  against  any  otlier  party  than  the 
United  States.  The  case  of  CorbeU  v.  Nutt  (10  Wall.  464)  cited  on 
tliis  point,  and  approved.    Id. 

0*  A  sale  by  public  act,  before  a  notary  within  the  insurrectionary  terri- 
tory, of  land  in  the  city  of  New  Orleans  by  one  enemy  to  another  for  a 
valuable  consideration,  previous  to  the  passage  of  the  Confiscation 
Act,  passed  the  title  to  the  purchaser,  which  was  not  afifected  by 
subsequent  judicial  proceedings  for  its  condemnation  for  alleged  of- 
fences of  the  vendor.  The  case  of  Fairfaxes  Devisee  v.  Hunter's 
Lessee  (7  Cranch,  603)  cited  and  approved.     Id. 

7.  The  Registry  Act  of  Louisiana  was  not  intended  to  protect  the  United 
States  in  the  exercise  of  its  power  of  confiscation  from  the  conse- 
quences of  previous  unrecorded  sales  by  the  alleged  offender.  By 
tiie  decree,  the  United  States  acquires  for  his  life  only  the  estate 
which  at  the  time  of  the  seizure  he  actually  possessed,  not  what  he 
may  have  appeared  from  the  public  records  to  possess,  by  reason  of 
the  omission  of  his  vendees  to  record  the  act  of  sale  to  them  ;  and 
only  that  estate,  whatever  it  may  be,  for  that  period  passes  by  the 
marshal's  sale  and  deed.    Burbank  v.  Conrad^  291. 

CONSIDERATION.     See  Municipal  Bonds,  2. 

CONSTITUTIONAL  LAW.     See  Confederate  States,  1,  8;  Due  Process  of 

Law,  I'-o;  J urhdictiim,  4;  Post-offices  and  Post-roads;  Remooal  of 

Causes,  2 ;  Texas,  Constitution  of. 

1.  The  powei-s  conferred  upon  Congi*ess  to  regulate  commerce  with  foreign 

nations  and  among  the  several  States,  and  to  establish  post-offices 

and  po8t-roads,  are  not  confined  to  the  instrumentalities  of  conmierce. 
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or  of  the  postal  service  kuown  or  in  nse  when  the  Constitution  was 
adopted,  but  keep  pace  with  the  progress  of  the  country,  and  adapt 
tiiemseives  to  the  new  developments  of  time  and  circumstances. 
Pewtacola  Telegraph  Co.  v.  Western  Union  Telegraph  Co.y  1. 
2.  They  were  intended  for  the  government  of  the  business  to  which  they 
relate,  at  ail  times  and  under  all  circumstances;  and  it  is  not  only 
the  right,  but  the  duty,  of  Congress  to  take  care  that  intercourse 
among  the  States  and  the  transmission  of  intelligence  are  not  ob- 
structed or  unnecessarily  encumbered  by  State  legislation.  Id. 
8.  The  act  of  Congress  approved  July  24, 1866  (U  Stat.  221,  Rev.  Stat., 
sect.  5263  et  seq.),  entitled  *'  An  Act  to  aid  in  the  construction  of  tele- 
graph lines,  and  to  secure  to  the  government  the  use  of  the  same  for 
postal,  military,  and  other  purposes,"  so  far  as  it  declares  that  the 
erection  of  telegraph  lines  shall,  as  against  State  interference,  be  free 
to  all  who  accept  its  terms  and  conditions,  and  tliat  a  telegraph  com- 
pany of  one  State  shall  not,  after  accepting  them,  be  excluded  by 
another  State  from  prosecuting  its  biLsiness  within  her  jurisdiction,  is 
a  legitimate  regulation  of  commercial  intercourse  among  the  States, 
and  is  appropriate  legislation  to  execute  the  powers  of  Congress  over 
the  postal  service.    Id. 

4.  Nor  is  it  limited  in  its  operation  to  such  military  and  post  roads  as  are 

upon  the  public  domain.     Id. 

5.  The  statute  of  Florida  approved  Dec.  11, 1866,  so  far  as  it  grants  to 

the  Pensacola  Telegraph  Company  the  exclusive  right  of  establishing 
and  maintaining  lines  of  electiic  telegraph  as  therein  specified,  is  in 
conflict  with  that  act,  and  therefora  inoperative  against  a  corporation 
of  another  State  entitled  to  the  privileges  which  that  act  confers. 
Id. 
0.  Without  deciding  whether,  in  the  absence  of  that  act,  the  legislation  of 
Florida  of  1874  would  have  been  sufficient  to  authorijce  a  foreign 
corporation  to  construct  and  operate  a  telegraph  line  within  the 
counties  of  Escambia  and  Santa  Rosa  in  that  State,  the  court  holds 
that  a  telegraph  company  of  another  State,  which  has  secured  a  right 
of  way  by  private  aiTangement  with  the  owner  of  the  land,  and 
duly  accepted  the  restrictions  and  obligations  required  by  that  act, 
cannot  be  excluded  by  the  Pensacola  Telegp*aph  Company.    Id. 

7.  The  legislature  of  a  State  does  not  impair  the  obligation  of  a  contract 

by  enlarging,  limiting,  or  altering  tlie  modes  of  proceeding  for  en- 
forcing it,  provided  that  the  remedy  be  not  withheld,  nor  embar- 
rassed with  conditions  and  restrictions  which  seriously  imjair  the 
value  of  the  right '    Tennen»ee  v.  Sneed,  69. 

8.  The  act  of  the  legislature  of  Tennessee,  providing  that  there  sliall  be 

no  other  remedy  in  any  case  of  the  collection  of  revenue,  or  attempt 
to  collect  revenue  illegally,  or  attempt  to  collect  revenue  in  funds 
only  receivable  by  a  collector  of  taxes  under  the  law,  the  same  beci** 
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other  or  different  funds  than  such  as  the  tax-payer  may  tender  or 
claim  the  right  to  pay,  than  by  paying  the  tax  under  protest,  and 
within  thii-ty  days  thereafter  suing  the  collector  to  recover  it,  the 
judgment,  if  for  the  tax-payer,  to  be  paid  in  preference  to  other 
claims  on  the  treasury,  does  not  leave  a  party  without  an  adequate 
remedy  for  asserting  his  right  to  pay  his  State  taxes  in  certain  bills, 
made  receivable  therefor  under  the  charter  granted  to  the  Bank  of 
Tennessee  in  the  year  1838,  but  which  bills  the  collector  refused  to 
accept.  Id. 
0.  An  enactment  of  the  Confederate  States  enforced  as  a  law  of  one  of  the 
States  composing  that  confederation,  sequestrating  a  debt  owing  by 
one  of  its  citizens  to  a  citizen  of  a  loyal  State  as  an  alien  enemy,  is 
void,  because  it  impairs  the  obligation  of  the  contract,  and  discrimi- 
nates against  citizens  of  another  State.  The  constitutional  provision 
prohibiting  a  State  from  passing  a  law  impairing  the  obligation  of 
contracts  equally  prohibits  a  State  from  enforcing  as  a  law  an  en- 
actment of  that  character,  from  whatever  source  originating.  Wll" 
Hams  V.  Bruffy,  176. 

10.  The  legislative  acts  of  the  several  States  composing  that  confederation 

stand  on  different  grounds  from  those  of  the  confederation  itself;  and, 
80  far  as  they  did  not  impair  or  tend  to  impair  the  supremacy  of  the 
national  authority,  or  the  just  rights  of  citizens  under  the  Consti- 
tution, they  are,  in  general,  to  be  treated  as  valid  and  binding.     Id. 

1 1.  The  provision  in  the  Constitution  of  the  United  States,  that  no  State 

shall  pass  a  law  impairing  the  obligation  of  contracts,  is  a  limitation 
apon  the  taxing  power  of  a  State  as  well  as  upon  all  its  legislation, 
whatever  form  it  may  assume.  Therefore,  a  law  changing  the  stipu- 
lations of  a  contract,  or  relieving  a  debtor  from  a  strict  and  literal 
compliance  with  its  requirements,  enacted  by  a  State  in  the  exercise 
of  that  power,  is  unconstitutional  and  void.  Murray  v.  Charleston^ 
i32. 

12.  The  ordinance  of  the  council  of  the  city  of  Richmond,  passed  Sept.  8, 

1873,  that  **  no  car,  engine,  carriage,  or  othpr  vehicle  of  any  kind 
belonging  to  or  used  by  the  Richmond,  Fredericksburg,  and  Potomac 
Railroad  Company  shall  be  drawn  or  propelled  by  steam  upon  that 
part  of  their  railroad  or  railway  track  on  Broad  Street,  east  of  Belvi- 
dere  Street,  in  said  city,"  does  not  impair  any  vested  right  of  the 
company,  under  its  charter,  granted  Feb.  25,  1834,  nor  deprive  it  of 
its  property  without  due  process  of  law,  nor  deny  it  the  equal  pro- 
tection of  the  laws.     Railroad  Company  v.  Richmond,  521. 

18.  The  appropriate  regulation  of  the  use  of  property  is  not  ''taking" 
it,  within  the  meaning  of  the  constitutional  prohibition.     Id. 

14.  The  remedy  subsisting  in  a  State  when  and  where  a  contract  is  made, 
and  is  to  be  performed,  is  a  part  of  its  obligation ;  and  any  sub- 
sequent law  of  the  State,  which  so  affects  that  remedy  as  substantially 
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to  impair  and  lessen  the  value  of  the  contract,  is  forbidden  by  the 
Constitution  of  the  United  States,  and,  therefore,  void.  Edwards 
▼•  Kearzey^  595. 

CONTRACTS.  See  Confacatum,  S;  Constitutional  Law,  7-9,  11,  12,  14; 
Debts,  1;  Frauds,  Statute  of,  1,  2;  Insurance,  10;  Interest'  LandSf 
Conveyance  of,  1-4;  Lien;  Specific  Performance;  Witness,  4. 

1.  In  an  executory  contract  for  the  manufacture  of  goods,  and  their 

delivery  on  a  specified  day,  no  right  of  property  passes  to  the  vendee; 
and,  time  being  of  the  essence  of  the  contract,  he  is  not  bound  to 
accept  and  pay  for  them,  unless  they  are  delivered  or  tendered  on 
that  day.    Jones  v.  United  States,  24. 

2.  The  court  below  having  found  that  the  goods  had  not  been  de- 

livered or  tendered  at  the  stipulated  time,  uor  an  extension  of 
time  for  the  performance  of  the  contract  granted,  and  there  being 
nothing  in  the  case  to  warrant  the  contractor  in  assuming  that  any 
indulgence  would  be  allowed,  the  United  States  was  not  estopped 
from  setting  up  that  when  the  goods  were  tendered  the  contract  was 
at  an  end.     Id. 

8.  Where  the  United  States  chartered  a  vessel  for  a  **  voyage  or  voyages," 
at  a  stipulated  price  per  diem  for  every  day  when  so  employed,  — 
Held,  that  the  contract  only  embraced  the  employment  of  the  vessel 
when  on  such  voyage  or  voyages,  and  did  not  extend  to  demurrage. 
Mitchell  V.  United  States,  162. 

4.  Where  a  contract  is  made  to  sell  or  furnish  certain  goods  identified 
by  reference  to  independent  circumstances,  such  as  an  entire  lot 
deposited  in  a  certain  warehouse,  or  all  that  may  be  manufactured 
by  the  vendor  in  a  certain  establishment,  or  that  may  be  shipped  by 
his  agent  or  correspondent  in  certain  vessels,  and  the  quantity  is 
named,  with  the  qualification  of  **  about,"  or  **  more  or  less,"  or 
words  of  like  import,  the  contract  applies  to  the  specific  lot,  and  the 
naming  of  the  quantity  is  regarded  not  as  in  the  nature  of  a  war- 
ranty, but  only  as  an  estimate  of  the  probable  amount,  in  reference 
to  which  good  faith  is  all  that  is  required  of  the  party  making  it. 
Brawley  v.  United  States,  168. 

6.  But  where  no  such  independent  circumstances  are  referred  to,  and  the 
engagement  is  to  furnish  goods  of  a  certain  quality  or  character  to 
a  certain  amount,  the  quantity  specified  is  material,  and  governs  the 
contract.     Id. 

6.  If,  howover,  the  qualifying  words,  "about,"  **more  or  less,'*  and 
the  like,  are  supplemented  by  other  stipulations  or  conditions  which 
give  tliem  a  broader  scope  or  a  more  extensive  significancy,  then 
the  contract  is  to  be  governed  by  such  added  stipulations  or  con- 
ditions.    Id. 

7  Previous  and  contemporary  transactions  and  facts  may  be  very  prop- 
erly taken  into  consideration  to  ascertain  the  subject-matter  of  » 
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contract,  and  the  sense  in  which  the  parties  may  have  used  paiti  solar 
terms,  but  not  to  alter  or  modify  the  plain  language  which  they  have 
used.    Id. 

8.  Accordingly,  where  an  agreement  was  entered  into  between  the  United 
States  and  a  contractor,  whereby  the  latter  undertook  to  deliver  at 
the  post  of  Fort  Pembina  eight  hundred  and  eighty  cords  of  wood 
•<  more  or  less,  as  shall  be  determined  to  be  necessary  by  the  post- 
oommander  for  the  regular  supply,  in  accordance  with  army  regula- 
tions, of  the  troops  and  employes  of  the  garrison  of  said  post,  for 
the  fiscal  year  beginning  July  1,  1871,"  and  the  post-commander,  as 
Boon  as  the  contract  came  to  his  knowledge,  and  within  four  days 
after  it  was  signed,  notified  the  contractor  that  but  forty  cords  of 
wood  would  he  required  thereon,  and  forbade  his  hauling  any  more 
to  tlie  government  yard,  —  Held^  that  the  United  States  was  not 
liable  to  the  contractor  for  any  number  of  cords  beyond  the  forty 
delivered.     Id. 

0.  Unless  forbidden  by  its  charter,  a  railroad  company  may  contract  for 
a  shipment  over  connecting  lines;  and,  having  done  so,  is  liable  in 
all  respects  upon  them  as  upon  its  own  lines.  In  such  a  case,  the 
sliipper  is  authorized  to  assume  that  it  has  made  the  requisite  ar- 
rangements to  fulfil  its  obligations.  Railway  Company  ▼.  McCarthy, 
258. 
1).  Where  such  a  contract  is  not,  on  its  face,  necessarily  beyond  the  scope 
of  the  powers  of  the  corporation,  it  will,  in  the  absence  of  proof  to 
the  contrary,  be  presumed  to  be  valid.     Id. 

11.  A  contract  for  furnishing  goods  at  a  certain  price,  based  on  the  then 

value  of  gold,  stipulated  that  such  price  should  be  increased  or 
reduced  with  the  rise  or  the  fall  in  that  value,  with  a  proviso,  how- 
ever, that  a  rise  or  a  fall  of  twenty-five  per  cent,  unless  it  remained 
sufficiently  long  to  affect  the  general  pnce  of  merchandise,  should 
not  change  the  contract  price  of  the  goods.  When  they  were  deliv- 
ered, gold  had  undergone  a  reduction  of  more  than  twenty-five  per 
cent  below  its  value  at  the  date  of  the  contract.  Held^  that  in  a 
suit  on  the  contract  the  purchaser  was  entitled  to  a  corresponding 
reduction  in  the  contract  price  of  the  goods,  without  showing  that 
the  decline  in  gold  had  affected  the  general  price  of  merchandise. 
Ames  V.  Quimby^  324. 

12.  "Where  a  city  council  is  vested  with  power  to  cause  sidewalks  in  the 

city  to  be  constructed,  it  may  authorize  the  mayor,  and  the  chair- 
man of  the  committee  on  streets  and  alleys,  to  make,  in  its  behalf, 
and  pursuant  to  its  directions,  a  contract  for  doing  the  work.  Hitch" 
cock  V.  Galceston,  341. 

13.  A  provision  in  the  charter,  that  the  city  council  shall  not  borrow  for 

general  purposes  more  than  $50,000,  does  not  limit  the  debt  of  the 
city,  nor  prohibit  the  council  from  entering  into  a  contract  involv- 
ing an  expenditure  exceeding  that  amount,  for  special  improve- 
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ments,  such  as  the  grading  and  paring  of  streets  and  the  constmctioii 
of  sidewalks,  which  are  authorized  by  the  charter.     Id, 

14.  Such  a  contract  is  not  rendered  wholly  inoperative  because  it  pro- 

vides that  the  work  done  under  it  shall  be  paid  for  in  bonds  of  the 
corporation,  the  issue  whei'eof  was  not  authorized  by  law.  The  con- 
tract, so  far  as  it  is  in  other  respects  lawful,  remains  in  force;  and 
for  the  breach  thereof  the  corporation  is  liable.     Id, 

15.  The  contract  in  question  in  this  case  construed,  and  the  proviso 

therein,  in  reference  to  the  consent  of  the  owners  of  the  property 
fronting  or  abutting  on  the  pavements  to  be  laid,  held  to  have  refer- 
ence to  the  materials  to  be  used  in  constructing  them,  and  not  to 
the  execution  of  the  work  itself.     Id, 

16.  A  contract  entered  into  between  A.  and  the  Quartermaster's  De- 

partment of  the  Army,  for  the  delivei^  of  a  number  of  cords  of  wood 
at  a  post  on  a  military  reservation,  stipulated  that  no  traders,  sut- 
lers, contractors,  civilians,  or  othere  should  be  allowed  to  cut  timber 
about  said  post,  until  all  required  by  the  United  States  for  certain 
purposes  was  secured.  The  contractor  cut  a  part  of  the  wood  on  the 
reservation,  when  he  was  directed  by  the  post  commander  to  cut 
outside  the  reservation,  which  he  did.  Having  peiiormed  his  con- 
tract, he  was  paid  in  full  for  all  the  wood  delivei-ed  thereunder. 
Hddy  that  the  conti*act  prohibited  him  from  cutting  wood  within  the 
reservation,  and  that  he  cannot  recover  damages  for  any  expense 
he  incurred  by  reason  of  being  compelled  to  cut  and  haul,  from  a 
point  outside  the  reservation,  the  wood  necessary  to  complete  his 
contract.     Francis  v.  United  States^  854. 

17.  A.  contracted  to  cut,  furnish,  and  deliver  in  Washington  City,  at 

specified  rates,  granite  to  the  United  States,  at  such  times  as  it 
might  require,  and  to  funiish  such  number  of  men  as  it  might  deem 
necessary  to  the  proper  prosecution  of  the  work.  The  full  cost  of 
their  labor,  increased  by  fifteen  per  cent,  was  also  to  be  paid  to  him 
by  the  United  States.  For  every  day  that  he  was  in  default  he  was 
to  forfeit  and  pay  9100.  Held,  that  there  was  no  privity  between 
the  United  States  and  the  men  employed  by  him  in  the  execution  of 
his  contract.     United  States  v.  Driscoll,  421. 

18.  A.  contracted  by  parol,  in  New  York,  for  the  purchase  of  a  large 

quantity  of  spirituous  liquor  of  B.,  who,  by  the  agreement,  was  to 
funiish  certain  labels.  B.  delivered  them,  pursuant  to  instruction, 
to  A.  in  New  York,  and  shipped  the  liquor  to  A.  in  Michigan, 
where  he  resided.  A.,  when  sued  for  the  price  of  the  liquor,  no 
part  of  which  had  been  paid,  insisted  that  the  contract  was  not  com- 
pleted until  the  delivery  of  the  liquor  in  Michigan,  and  he  relied 
upon  the  prohibitory  liquor  law  of  that  State,  which  declares  that  all 
such  contracts  are  null  and  void.  The  jury  found  that  the  labels 
added  to  the  value  of  the  liquor,  and  formed  part  of  the  price,  and 
that  A.  accepted  them  in  New  York  as  a  part  of  the  goods  sold. 
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Beld,  that  the  finding  of  the  jury  upon  the  question  of  aooeptasoa 
being  final  and  conclusive,  the  contract  was  executed  in  New  York, 
and  was  by  the  laws  thereof  valid.  Garfield  v.  Paris^  557. 
19.  A.  agreed  to  furnish  the  United  States  a  number  of  cubic  yards  of 
rubble-stone,  for  the  construction  of  a  public  building  under  a  con- 
tract which,  after  prescribing  the  dimensions  of  the  material,  and 
the  price  to  be  paid  therefor,  provided  that  no  departure  should  be 
made  from  its  conditions,  without  the  written  consent  of  the  Seo> 
retary  of  the  Treasury.  Such  consent  was  not  given.  The  assist- 
ant superintendent,  in  charge  of  the  erection  of  the  building,  de- 
clined to  receive  certain  of  the  stones,  although  they  were  within 
the  description  of  the  contract;  and  required  A.  to  furnish  others 
of  a  different  and  more  expensive  kind,  which  the  latter  did.  HM^ 
that  as  A.  was  bound  to  take  notice  of  the  fact  tliat  the  assistant 
superintendent  had  no  power  to  vary  the  contract,  he  is  only  enti- 
tled to  recover  according  to  its  terms.     Hawkins  v.  United  States,  689. 

CORPORATE  STOCK.     See  Bankruptcy,  1 ;  District  of  Columbia. 

CORPORATIONS.    See  Bankruptcy,  1;  Confederate  States,  6;  Contraet»^ 
9,  10;  District  of  Columbia;  Grant,  1-4;  Illinois;  Ultra  Vires. 
1.  A  corporation  created  by  statute  can  exercise  no  powers  and  has  no 
rights,  except  such  as  are  expressly  given  or  necessarily  implied. 
Huntington  v.  Savings  Bank,  888. 

3.  Where  two  or  more  corporations,  subjected  to  a  special  tax  upon  the 

net  income  of  their  roads,  with  immunity  from  other  taxation,  —  the 
amount  of  such  special  tax  being  dependent  upon  reports  to  be  made 
and  information  communicated  by  their  directors  and  other  officers, 
—are  consolidated  into  a  new  corporation,  with  different  directors 
and  other  officers,  who  are  neither  bound  nor  able  to  make  the  re- 
ports and  give  the  information  required  of  the  original  companies, 
the  new  corporation  thus  created  is  not  entitled  to  the  immunity  of 
the  original  companies  from  general  taxation.  Railroad  Company  r. 
Maine,  499. 
8.  A  new  corporation  may  be  created  by  the  union  of  two  or  more  oor> 
porations,  and  its  powers  and  privileges  designated  by  reference  to 
the  charters  of  other  companies  as  well  as  by  special  enumeratioii. 
Id. 

4.  The  act  of  the  legislature  of  Maine  of  1856,  authorizing  two  or  more 

existing  corporations  to  consolidate  and  form  a  new  corporation,  was 
an  act  of  incorporation  of  the  new  company;  and  the  latter,  upon  its 
formation,  became  at  once  subject  to  the  provisions  of  the  general 
law  of  1831,  which  declared  that  any  act  of  incorporation  subse- 
quently passed  should  at  all  times  thereafter  **be  liable  to  be 
amended,  altered,  or  repealed  at  the  pleasure  of  the  legislature,  in 
the  same  manner  as  if  an  express  provision  to  that  effect  were  therein 
contained,  unless  there  shall  have  been  inserted  in  such  act  of  inoor- 


iMpn.  761 

I  ORPORATIONS  (ewUinued). 

poraiion  an  express  limitation  or  provision  to  the  contrary."  So 
long  as  this  provision  remained  unrepealed,  subsequent  legislaUon 
not  repugnant  to  it  was  controlled  by  it,  and  is  to  be  construed  and 
enforced  in  connection  with  it.  Id. 
5.  There  being  in  the  act  of  1856  no  limitation  upon  the  power  of  amend- 
ment, alteration,  and  repeal,  the  State,  by  the  re:)ervat^on  in  the  law 
of  1831,  which  is  to  be  considered  as  if  embodied  in  that  act,  re- 
tained the  power  to  alter  it  in  all  particulars  constituting  the  grant 
of  corporate  rights,  privileges,  and  immunities  to  the  new  company 
formed  under  it.  The  existence  o£  the  corporation,  and  its  fran- 
chises and  immunities,  derived  directly  from  the  State,  were  thus 
kept  under  its  control.  Rights  and  interests  acquired  by  the  com- 
pany, not  constituting  a  part  of  the  contract  of  incorporation,  stand 
upon  a  different  footing.    Id. 

COSTS.     See  Record,  1,  2;  Tender;  Trade-marlcM^  S. 

COTTON  BRAIDS.    See  Imjxais,  Duty  an,  11, 12. 

COUPONS.     See  Municipal  Bonds,  1,  6. 

1.  The  title  to  interest-coupons  passes  from  hand  to  hand  by  mere  de- 

livery. A  transfer  of  possession  is  presumptively  a  transfer  of  title, 
but  does  not  import  a  guaranty  of  payment.  Ketchum  v.  Duncan^ 
659. 

2.  The  court,  in  considering  the  facts  in  this  case,  holds  that  the  coupons 

of  May  and  November,  1874,  of  the  bonds  of  the  Mobile  and  Ohio 
Railroad  Company,  represented  as  owned  by  Alexander  Duncan,  are 
existing  liabilities  of  that  company,  protected  by  its  first  mortgage  \ 
and  that  they  have  no  equity  superior  to  that  of  the  bonds  from  which 
they  were  taJcen,  or  of  the  subsequently  maturing  coupons.    Id. 

COURT  AND  JURY.    See  Affent, 

1*  The  court  reaffirms  its  former  decisions,  that  a  court  is  not  bound  to 
give  instructions  in  the  language  in  which  they  are  asked.  If  those 
given  sufficiently  cover  the  case,  and  are  correct,  the  judgment  will 
not  be  disturbed.     Railway  Company  v.  McCarthy,  258. 

2.  The  comments  of  the  judge  in  his  charge  to  the  jury,  as  to  the  circum- 
stances under  which  the  defendant  might  be  entitled  to  dameges 
against  the  plaintiff,  cannot  be  a  ground  of  error,  when  there  was  no 
such  issue,  and  when  the  defendant  could  not  have  been  thereby 
prejudiced.     Walker  v.  Johnson,  424. 

8.  The  court  is  not  bound,  at  the  request  of  counsel,  to  give  as  instruo- 
tions  philosophical  remarks  copied  from  text-books,  however  wise  or 
true  they  may  be  in  the  abstract,  or  however  high  the  reputation  of 
the  authors.    Id. 

4.  Where  the  record  does  not  show  that  the  finding  of  the  jury  is  con- 
trary to  the  instruction  of  the  court,  the  presumptioQ  is  tkat  they 
followed  it.     Gregory  v.  Morris^  619. 
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COURT  OF  CLAIMS.  See  Limitations^  StatiUe  of,  1, 2;  Practice,  1;  Wit- 
ness, 1-3. 
A  brewer  paid  to  the  collector  of  internal  revenue  $100  for  special  tax  on 
bis  business  from  May  1,  1873,  to  April  30, 1874,  for  which  a  special 
tax  stamp  was  given  him.  At  the  close  of  the  year,  it  was  found 
that  he  had  manufactured  less  than  five  hundi*ed  barrels,  and  the 
Commissioner  of  Internal  Revenue  allowed  his  claim  for  the  excess 
paid  by  him.  Upon  proper  application  to  the  treasury,  payment  of 
the  amount  so  allowed  was  refused.  Held,  1.  That  the  allowance 
made  by  the  commissioner,  unless  it  be  impeached  in  some  appropri- 
ate form  by  the  United  States,  is  conclusive.  2.  That  the  Court  of 
Claims  has  jui-isdiction  of  a  suit  by  the  brewer  aj^^inst  the  United 
States  to  recover  the  amount,  and  that  he  is  entitled  to  judgment 
therefor.     United  States  v.  Kaufman,  567. 

CRAPE  VEILS.    See  Imports,  Duty  on,  1-3. 

CRIMINAL    LAW.      See  Distilling,  8;  Evidence,  1;  Fine,   Post-offieea 
and  Post-roads. 

1.  An  indictment  under  sect.  3266  of  the  Revised  Statutes,  charg- 
ing the  defendant  with  causing  or  procuring  some  other  person  to 
use  a  still,  boiler,  or  other  vessel,  for  the  purpose  of  distilling, 
within  the  intent  and  meaning  of  the  internal  revenue  laws  of  the 
United  States,  is  bad,  unless  it  states  the  name  of  such  other  per 
son,  or  avers  that  the  same  is  unknown.  United  States  v.  Sitnmons^ 
360. 

2  An  averment  that  such  use  was  *'  in  a  certain  building  and  on  certain 
premises  where  vinegar  was  manufactured  and  produced  "  is  not 
sufficient,  as  it  does  not  state  that  vinegar ^was  manufactured  or  pro- 
duced there  at  the  time  the  still  and  other  vessels  were  used  for  the 
purpose  of  distilling.     Jd. 

8.  It  is  not  necessary  to  aver  that  the  spirits  distilled  were  alcoholic.  The 
allegation  that  the  vessels  were  used  **for  the  purpose  of  distilling, 
within  the  intent  and  meaning  of  the  internal  revenue  laws  of  the 
United  States,"  sufficiently  advises  the  accused  of  the  nature  of  the 
offence  charged.     Id. 

4.  The  averment,  that  the  defendant  caused  and  procured  the  stills  and 
other  vessels  to  be  used,  implies,  with  sufficient  certainty,  that  they 
were  in  fact  used ;  and  the  nature  of  the  means  whereby  their  un- 
lawful use  was  procured  is  matter  of  evidence  to  establish  the  imputed 
intent,  and  not  of  allegation  in  the  indictment.     Id. 

6.  In  an  indictment  under  sect  3281  of  the  Revised  Statutes,  charging 
tliat  the  defendant  knowingly  and  unlawfully  engaged  in  and  carried 
on  the  business  of  a  distiller,  within  the  meaning  of  the  internal 
revenue  laws  of  the  United  States,  with  the  intent  to  defraud  the 
United  States  of  the  tax  on  spirits  distilled  by  him,  it  is  not  neces- 
sary to  state  the  particular  means  by  which  the  fraud  was  eJTected. 
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The  intent  being  charged,  the  means  are  nuitten  of  eridtooe  for  the 
consideration  of  the  jury.  Id. 
6.  Under  the  second  section  of  the  act  of  Congress  approved  July  17,  1862 
(12  Stat.  592),  which  declares  that  **  no  private  corporation,  banking 
association,  firm,  or  individual  shall  make,  issue,  circulate,  or  pay 
out  any  note,  check,  memorandum,  token,  or  other  obligation,  for  a 
less  sum  than  one  dollar,  intended  to  circulate  as  money,  or  to  be 
received  or  used  in  lieu  of  lawful  money  of  the  United  States,"  A 
was  indicted  for  circulating  obligations  in  the  following  form:  — 

"  Banoor,  Mich.,  Aug.  15, 1874. 
"  The  Bnngor  Famace  Company  will  pny  the  bearer,  on  demand,  fifty 
cents,  in  goods,  at  tiieir  store,  in  Bangor,  Mich. 

(Signed)  "A.  B.  Houoh,  PreM. 

"CuAS.  D.  Uhodbb,  rreaj.** 

The  indictment  charged  that  he  intended  them  to  circulate  as 
money,  and  to  be  received  and  used  in  lieu  of  lawful  money  of  the 
United  States.  //<?/</,  that  as  the  obligations  were  payable  in  goods 
and  not  in  money,  and  the  sum  of  fifty  cents  was  named  mei*ely  as 
the  limit  of  the  value  of  the  goods  deraaudable,  tlie  indictment  was 
bad  on  demurrer.     United  Slates  v.  Van  Auken^  86d* 

CROSS-EXAMINATION.    See  WUness,  4. 

CURRENCY.     See  Judgment. 

DAMAGES.     See  Contracts,  16;   Court  and  Jwy^  2;   Trade-marks^  6; 
Utah  J  Code  of  Practice  of. 

DEBTS. 

1.  A  city,  when  it  borrows  money  and  promises  to  repay  it  with  interest, 
cannot,  by  its  own  ordinances,  under  the  guise  of  taxation,  relieve 
itself  from  pei^orming  to  the  letter  all  that  it  has  expressly  promised 
to  its  creditors.     Murray  v.  Charleston^  432. 

2>  Debts  are  not  property.  A  non-resident  creditor  of  a  city  cannot  be 
said  to  be,  in  virtue  of  a  debt  which  it  owes  him,  a  holder  of  prop- 
erty within  its  limits.     Id, 

DEBTS  DUE  LOYAL  CITIZENS  OF  THE  UNITED  STATES  BY 
PARTIES  IN  REBELLION. 
Where  property  held  by  parties  in  the  insurgent  States,  as  trustees  or 
bailees  of  loyal  citizens,  was  forcibly  taken  from  them,  they  may  in 
some  instances  be  released  from  liability,  their  release  in  such  cases 
depending  upon  the  same  principles  which  control  in  ordinary  cases 
of  violence  by  an  unlawful  oouibinatioii  too  powerful  to  be  success- 
fully resisted;  but  debts  due  such  citixens,  not  being  tangible  tilings 
subject  to  seizure  and  removal,  are  not  extinguished,  by  reason  of 
the  debtor's  coerced  payment  of  equivalent  sums  to  an  unlawful 
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DEBTS  DUE  LOYAL  CITIZENS  OF  THE  UNITED  STATES  BY 
PARTIES  IN  REBELLION  (amtinued)' 
combination.     They  can  only  be  satisfied  when  paid  to  the  crediton 
to  whom  they  are  due,  or  to  others  by  direction  of  lawful  authority 
Williams  v.  Bruffy,  176. 

DECREE.     See  Confederate  Notes,  1;  Jurisdiction,  5. 

DEDICATION. 
No  particular  form  of  words  is  required  to  the  validity  of  a  dedication. 
The  assent  of  the  owner,  and  the  use  of  the  premises  for  tlie  par- 
poses  intended  by  the  appropriation,  are  sufficient,  and  estop  him 
from  revoking  the  dedication.     Morgan  v.  Railroad  Company,  716. 

DEED.     See  Louisiana ;  Mortgage. 

DE  FACTO  GOVERNMENTS.     See  ConfederaU  States,  4,  5. 

DELIVERY.     See  Contracts,  1,  2. 

DEMURRAGE.     See  Contracts,  3. 

DEMURRER.     See  Criminal  Law,  6;  Practice,  2. 

DEPOTS  AND  SIDE-TRACKS,  CONSTRUCTION  OF.     See  Mumd^ 

pal  Bonds,  10. 

DISHONORED  PAPER.     See  Municipal  Bonds,!. 

DISTILLING.     See  Criminal  Law,  1-6;  Forfeiture,  1. 

1.  A  distiller  of  spirits  is  presumed  to  be  acquainted  with  the  utensils 

and  machinery  used  in  his  business,  and  with  their  character  and 
capacities.  But  the  law  does  not  attach  culpability  and  impose  pun- 
ishment where  there  is  no  intention  to  evade  its  provisions,  and  the 
usual  means  to  comply  with  them  are  adopted.  Fellon  v.  [/ruled 
States,  609. 

2.  All  that  the  law  requires  of  him,  to  avoid  its  penalties,  is  to  use  in  good 

faith  the  ordinaiy  means — by  the  employment  of  skilled  artisans 
and  competent  inspectors  —  to  secure  utensils  and  machinery  which 
will  accomplish  the  end  desired.  If,  then,  defects  exist,  and  the  end 
sought  be  not  attained,  or  defects  in  the  utensils  or  machinery  not 
then  open  to  observation  be  subsequently  discovered,  he  is  not  charge- 
able with  ^'knowingly  and  wilfully"  omitting  to  do  what  is  re- 
quired of  him.     Id. 

3.  Doing  or  omitting  to  do  a  thing  **  knowingly  and  wilfully  "  implies 

not  only  a  knowledge  of  the  thing,  but  a  determination  with  an  evil 
intent  to  do  it  or  to  omit  doing  it.     Id, 

DISTRICT  OF  COLUMBIA. 
1.  The  act  of  Congress  approved  May  24,  1870  (16  Stat.  137),  incorpo- 
rating the  National  Savings  Bank  of  the  District  of  Columbia,  doea 
not  authorize  the  creation  of  any  corporate  stock  or  capital.    The 
profits  of  tne  institution,  after  deducting  the  necessary  expenses  of 


INDEX*  755 

DISTRICT  OP  COLUMBIA  (continued). 

oonductiDg  it,  inure  wholly  to  the  benefit  of  the  depodton,  in  divi- 
dends, or  in  a  reserved  surplus  for  their  greater  security.  Hunting^ 
ton  V.  Savings  Bank,  388. 
2.  The  bond  filed  pursuant  to  the  eleventh  section  of  that  act  is  in  no 
sense  capital  owned  by  the  bank  or  the  corporators.  It  was  required 
solely  to  secure  depositors  and  creditors. 

DUE  PROCESS  OF  LAW.    See  ConstUutional  Law,  12,  13. 
An  assessment  of  certain  real  estate  in  New  Orleans  for  draining  the 
swamps  of  that  city  was  resisted  in  the  State  courts,  and  by  writ  of 
error  brought  here,  on  the  g^'ound  that  the  proceeding  deprives  the 
owner  of  his  property  without  due  process  of  law. 

1.  The  origin  and  history  of  this  provision  of  the  Constitution,  as  found 

in  Magna  Charta,  and  in  the  fifth  and  fourteenth  amendments  to 
the  Constitution  of  the  United  States,  considered.  Davidson  v.  Neto 
Orleans,  97. 

2.  The  court  suggests  the  difficulty  and  danger  of  attempting  an  authori- 

tative definition  of  what  it  is  for  a  State  to  deprive  a  person  of  life, 
liberty,  or  property  without  due  process  of  law,  within  the  meaning 
of  the  fourteenth  amendment;  and  holds  that  the  annunciation  of  the 
principles  which  govern  each  case  as  it  arises  is  the  better  mode  of 
arriving  at  a  sound  definition.     Id. 

3.  This  court  has  heretofore  decided  that  due  process  of  law  does  not  in 

all  cases  require  a  resort  to  a  court  of  justice  to  assert  the  rights  of 
the  public  against  the  individual,  or  to  impose  burdens  upon  his 
property  for  the  public  use.  Murray^ s  Lessee  et  al,  v.  Hoboken  Land 
and  Improvement  Company,  18  How.  272,  and  McMillan  v.  Anderson, 
05U.  S.  37      Id. 

4.  In  the  present  case,  the  court  holds  that  it  is  due  process  of  law,  within 

the  meaning  of  the  Constitution,  when  the  statute  requires  that  such 
a  burden,  or  the  fixing  of  a  tax  or  assessment  before  it  becomes  effec- 
tual, must  be  submitted  to  a  court  of  justice,  with  notice  to  the 
owners  of  the  property,  all  of  whom  have  the  right  to  appear  and 
contest  the  assessment.  Id. 
6.  Neither  the  corporate  agency  by  which  the  work  is  done,  the  excessive 
price  which  the  statute  allows  therefor,  nor  the  relative  importance 
of  the  work  to  the  value  of  the  land  assessed,  nor  the  fact  that  the 
assessment  is  made  before  the  work  is  done,  nor  that  the  assess- 
ment is  unequal  as  regards  the  benefits  conferred,  nor  that  personal 
judgments  are  rendered  for  the  amount  assessed,  are  matters  in  which 
the  State  authorities  are  controlled  by  the  Federal  Constitution.     Id, 

DUTY  ON  IMPORTS.     See  Imports,  Duty  on. 

EJECTMENT.     See  Limitations,  Statute  of,  3-6. 

EMBROIDERED  LINEN  GOODS.    See  Imports,  Duty  <m,  n. 
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ENEMY,  SALE  OF  LAND  BY.    See  Conjkca^on,  1-7. 

EQUITY.     See  Mortgage,  1-4;  Patents  of  the  United  States  for  Land^  7j 
Pleading,  3,  4. 

1.  Equity  will  not  regard  a  thing  as  done  which  has  not  been  done,  w  lien 

it  would  injure  tliird  parties  who  have  sustained  detriment  and  ac- 
quired rights  by  what  has  been  done.     Casey  v.  Cavaroc,  467. 

2.  A.  borrowed  of  a  bank  money  on  call,  and  deposited  with  it  as  collat- 

eral security  certain  mining  stocks,  with  wiitten  authority  to  seU 
them  at  its  discretion.  The  loan  remaining  unpaid,  the  bank  notified 
him  that,  unless  he  paid  it,  the  stocks  would  be  sold.  He  failed, 
after  repeated  demands,  to  pay  it,  and  they  were  sold,  for  more  than 
their  market  value,  to  three  directors  of  the  bank,  and  the  proceeds 
applied  to  the  payment  of  the  loan.  A.,  who  was  advised  of  the 
sale,  and  that  enough  had  been  realized  to  pay  hb  indebtedness, 
made  no  objection.  The  stocks  were  tmnsf erred  to  the  purchasers. 
Nearly  four  years  after  the  sale,  the  stocks  having  in  the  mean  time 
greatly  increased  in  value,  A.  notified  the  bank  of  his  desire  and 
purpose  to  redeem  them,  and  subsequently  filed  his  bill  against  it 
asserting  his  right  so  to  redeem,  and  praying  for  general  relief.  Held^ 
that  he  is  entitled  to  no  relief.     Hayward  v.  National  Bank,  611. 

EQUITY  OP   REDEMPTION.     See  Lands,  Conveyance  of  1-4;  Mori'- 
gage,  1-4. 

ESTATE  FOR  LIFE.     See  Confiscation,  7;  Grant,  1-4. 

ESTOPPEL.    See  Contracts,  2;  Dedication;  Imparts,  Duty  on^  26;  Insur- 
ance, 3;  Mortgage,  3;  Municipal  Bonds,  15,  17. 

1.  Whei*e  a  party  gives  a  reason  for  his  conduct  and  decision  touching 

any  thing  involved  in  a  controversy,  he  is  estopped,  after  litigation 
has  begun,  from  changing  his  ground  and  putting  his  conduct  upon 
anotlier  and  different  consideration.  Railway  Company  v.  McCarthy, 
258. 

2.  Where  a  party  brings  an  action  for  a  part  only  of  an  entire  indi- 

visible demand,  and  recovers  judgment,  he  is  estopped  from  subse* 
quently  bringing  an  action  for  another  part  of  the  same  demand. 
Baird  v.  United  States,  430. 

8.  The  only  case  where  a  representation  as  to  the  future  can  operate  as 
an  estoppel  is  where  it  relates  to  the  purposed  abandonment  of  an 
existing  right,  and  was  intended  to  influence,  and  has  influenced, 
the  conduct  of  the  party  to  whom  it  was  made.  A  promise  as  to 
future  action,  touching  a  right  dependent  upon  a  contract  to  be  there- 
after entered  into,  does  not  create  an  estoppel.  Insurance  Company 
V.  Mowry,  544. 

4 .  The  promise  of  an  insurance  company,  that  if  a  party  will  take  out 
a  policy  he  shall  be  notified  when  to  pay  the  annual  premiums  before 
he  shall  be  required  to  pay  them,  will  not,  although  such  notice  is 
not  giTen,  estop  thp  company  from  setting  up  the  forfeiture  whidi, 
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ESTOPPEL   (earUinued), 

according  to  the  terms  of  the  policy  sabsequently  accepted,  was  in* 
curi*ed  on  the  non-payment  of  the  premium  when  due.  Id. 
6.  Any  agreement,  declaration,  or  course  of  action  on  the  part  of  an 
insurance  company,  which  leads  a  party  insured  honestly  to  believe 
that  by  conforming  thereto  a  forfeiture  of  his  policy  will  not  be  in- 
curred, followed  by  due  conformity  on  his  part,  will  estop  the  com- 
pany from  insisting  upon  the  foi-feiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  contract.  Insurance  Company  y. 
Eggleston^  572. 

6.  An  estoppel  in  pais  can  be  set  up  only  by  a  person  who  has  been 

misled  to  his  injury.     Ketchum  v.  Duncan^  659. 

7.  A  party  is  not  permitted  to  deny  a  state  of  things  which  his  conduct 

or  misrepresentations  led  another  to  believe  existed,  and  to  act  in 
accordance  with  that  belief.     Morgan  v.  Railrofid  Company^  716. 

8.  The  doctrine  of  estoppel  in  pais  always  presupposes  error  on  one  side, 

and  fault  or  fraud  upon  the  other,  and  some  defect  of  which  it  would 
be  inequitable  for  the  party  against  whom  the  doctrine  is  asserted  to 
take  advantage.     Id. 

EVIDENCE.     See  B'dl  of  Particulars,  Burden  of  Proof ;  Contracts,  11; 

Criminal  Law,  4;  Imports,  Duty  on,  18;  Insurance,  6,  7;  Mortgage, 

1;  Pleading,  I. 

Where  an  information  against  a  distiUery  and  other  property  connected 

therewith,  leased  by  the  owner  for  the  purpose  of  distilling,  charges 

acts  or  omissions  on  the  part  of  the  lessee  in  carrying  on  the  business 

of  distilling  while  he  was  in  possession,  and  with  intent  to  defraud  the 

revenue,  the  declarations  of  the  lessee,  voluntarily  made  subsequent 

to  his  arrest,  are  competent  evidence  against  the  owner  to  show  the 

fraudulent  intent  of  the  lessee,  as  are  also  books,  letters,  memoranda, 

and  bills  of  lading  found  on  the  premises  in  a  room  occupied  by  the 

latter.     Dobbins's  DistiUery  v.  United  States,  895. 

EXECUTORY  CONTRACT.     See  Contracts,  1,  2. 

EXEMPLIFICATION.     See  Patents  of  the  UnUed  States  for  Land^  8. 

FEDERAL  QUESTION.     See  Jurisdiction,  6. 

FINE. 
When  a  party  is  convicted  of  an  offence,  and  sentenced  to  pay  a  fine,  it 
is  within  the  discretion  of  the  court  to  order  his  imprisonment  until 
the  fine  shall  be  paid.     Ex  parte  Jackson,  727. 

FLORIDA.     See  Constitutional  Law,  5,  6. 

FORECLOSURE.     See  Lands,  Conveyance  of,  8,  4;  Pleading^  2. 

FORFEITURE.     See  Insurance,  5-9,  13. 
Where  the  owner  of  a  distillery  and  other  property  connected  there* 
with  leased  them  for  the  purpose  of  distilling,  the  acts  or  omissions 
•  4  the  lessee  in  carrying  on  the  business  of  distilling  while  he  wai 
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FOEFEITURE   (condnued). 

in  possession,  and  witii  intent  to  defraud  the  revenue,  although  th^ 
are  unknown  to  the  owner,  subject  the  distillery  and  such  othei 
property  to  forfeiture  to  the  United  States.  Dobbins* s  DistUlety  ▼. 
United  States,  395. 

FORM,   WHEN  OF  THE  ESSENCE  OF  AN   INVENTION.     See 

Letters-patent,  1. 

FRANCHISE.     See  Corporations,  2-5;  Grant,  1-4. 

FRAUD.     See  Confederate  States,  6;  Municipal  Bonds,  4;  Patents  of  Om 
United  States  for  Land,  7;  Trade-marks,  1-3. 

1.  The  United  States  cannot,  against  the  claim  of  an  innocent  party^ 

hold  his  money  which  has  gone  into  its  treasury  by  means  of  the 
fraud  of  its  agent.     United  States  v.  State  Bank^  30. 

2.  The  rules  of  law  applicable  to  an  individual  in  a  like  case  apply  also 

to  the  United  States.     Its  sovereignty  is  in  no  wise  involved.     Id, 

FRAUDS,  STATUTE  OF. 

1.  A  contract  to  pay  to  an  attomey-at-law  for  his  services  in  suits  con- 

cerning land,  if  it  be  recovered,  a  specific  sum  of  money  out  of  the 
proceeds  when  it  shall  be  sold  by  the  client,  is  not  void  under  the 
Statute  of  Frauds,  because  not  in  writing,  for  it  may  be  performed 
within  the  year.     McPherson  v.  Cox,  404. 

2.  A  parol  contract  for  the  delivery  of  materials  is  not  void  under  the 

Statute  of  Frauds,  unless  it  appears  affirmatively  that  it  was  not  to 
be  performed  within  a  year.  If  performance  by  the  promisor  can 
be  required  by  the  promisee  within  a  year,  the  contract  is  valid. 
Walker  v.  Johnson,  424. 

3.  A  subsequent  verbal  agreement  varying  the  manner  of  delivering 

them  is  binding.     Id. 

4.  A  purchaser's  receipt  and  acceptance  of  goods  sufficient  to  satisfy  the 

Statute  of  Frauds  may  be  constructive.     Garfield  v.  Parts^  557. 

FRAUDULENT   PREFERENCE.     S^  Bankruptcy,^. 
GENERAL  AGENT.     ^^  Insurance,  2. 
GOLD  COIN.    See  Confederate  Notes,  1 ;  JudgmenL 
GOOD   FAITH.     See  Contracts,  4;  Distilling,  2. 

GRANT.     See  Patents  of  the  United  States  for  Land,  1-4. 

1.  By  analogy  to  the  rule  of  the  common  law,  that  a  grant  to  a  natural 

person,  without  words  of  inheritance,  creates  only  an  estate  for  his 
life,  a  grant  of  a  franchise,  without  words  of  perpetuity,  to  a  cor- 
poration aggregate,  whose  duration  is  limited,  creates  only  an  estate 
for  its  life.     Turnpike  Company  v.  Illinois,  63. 

2.  By  an  act  of  the  legislature  of  Illinois,  approved  Feb.  13,  1847,  a 

turnpike  company  was  created  a  body  corporate,  to  continue  as  such 
for  twenty-five  years  from  that  date,  with  power  to  construct  and 
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QRANT  (continued). 

maintain  a  certain  turnpike,  erect  toll-gates,  and  collect  tolls  The 
State  reserved  the  right  to  purchase  the  road  at  the  expii*ation  of 
the  charter,  by  paying  to  the  corporation  the  original  cost  of  con- 
struction ;  but  the  road,  with  all  its  appendages,  was  to  remain  in 
the  possession  of  the  corporation,  to  be  used  and  controlled,  subject 
to  the  rights  and  restrictions  contained  in  the  charter,  until  such 
time  as  the  State  should  refund  said  cost.  By  a  supplement  passed 
in  1861,  the  company  was  authorized  to  extend  its  road;  and,  in 
consideration  of  keeping  in  repair  a  certain  bridge  and  dyke,  to  use 
them  as  a  part  of  the  road,  erect  a  toll-gate  thereon,  and  collect  toUs. 
The  responsibility  of  the  company  did  not,  however,  extend  to  the 
destruction  of  the  dyke  by  high  floods.  Heldy  1.  That  the  provision 
whereby,  on  the  failure  of  the  State,  at  the  expiration  of  twenty- 
five  years,  to  refund  the  original  cost  of  the  road,  the  company  was 
authorized  to  continue  in  the  exercise  of  its  franchises  until  they 
should  be  redeemed  by  paying  such  cost,  extended  only  to  the  char- 
ter, and  not  to  the  supplement  of  1861.  2.  That  the  supplement 
merely  granted  to  the  company  the  use  of  the  bridge  and  dyke,  and 
that  the  franchise  to  charge  tolls  thereon  was  separate  and  distinct 
from  that  authorizing  the  collection  of  them  on  the  original  road, 
and  did  not  extend  beyond  the  term  of  years  for  which  the  corpora- 
tion had  been  created.  3.  That,  at  the  expiration  of  that  term,  the 
State,  by  resuming  the  control  of  the  bridge  and  dyke  without  com- 
pensation to  the  company,  did  not  impair  the  obligation  of  her  con- 
tract with  the  company.     Id. 

8.  Qucere,  Whether,  if  the  company  had  been  authorized  to  construct 
the  bridge  and  dyke,  and  had  done  so,  or  to  acquire  a  proprietary 
interest  in  the  property  in  fee,  and  had  acquired  it,  the  State  could 
have  taken  back  the  property  without  just  compensation.     Id. 

4.  A  grant  of  franchises  and  special  privileges  is  to  be  construed  most 
strongly  against  the  donee  and  in  favor  of  the  public.    Id. 

6.  The  failure  to  record  a  patent  of  the  United  States  for  lands  does  not 
defeat  the  grant.     McGarrdhan  v.  Mining  Company^  816. 

GUARANTY.    See  Coupons,  1. 

HARBOR  IMPROVEMENTS.     See  Jiim</icft<m,  8. 

IIAT  BRAIDS.     See  ImporU,  Duty  on,  11,  12. 

ILLINOIS.  See  Grant,  2,  3;  Limitations,  Statute  of,  8-5. 
A  railroad  corporation  of  Indiana,  by  a  written  contract  of  lease  with  a. 
railroad  corporation  of  Illinois,  acquired  the  right  and  assumed  the 
duty  of  managing  and  carrying  on  the  business  of  the  main  line  and 
a  branch  road  of  the  latter  company.  The  lease  was  confirmed  by 
an  act  of  the  legislature  of  Illinois,  which  declared  that  said  les<iee 
should  be  a  railroad  corporation  in  the  latter  State,  and  possess  as 
large  powers  as  were  possessed  by  the  lessor,  and  such  other  powers 
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ILLINOIS   (continued), 

as  are  usual  to  railroad  coTporations.  The  State  board  for  the  eqntM 
ization  of  tax&s  in  Illinois  made  an  assessment  on  the  capital  stock 
and  franchises  of  the  lessor  corjwration,  over  and  above  its  tangible 
property,  for  the  roads  which  passed  from  its  control  by  virtue  of  the 
lease,  and  then  assigned  to  the  several  counties  so  much  of  the  assess- 
ment as  was  In  tlie  same  propoition  to  the  whole  as  the  length  of 
track  within  their  respective  limits  bore  to  the  entire  length  of  the 
leased  roads ;  the  taxes  due  upon  such  assessment  being  charged  to 
and  to  be  collected  from  the  company  which,  with  the  consent  of  the 
State,  was  entitled  to  have,  and  did  have,  exclusive  control  and  man- 
agement of  such  roads.  HeUiy  that  the  mode  adopted  by  the  State 
board  was  in  substantial  coufoiiuity  to  the  laws  of  Illinois.  Railroad 
Conqtany  v.  Vance^  450. 

IMMOVABLES,  DELIVERY  OF.     ^^  Possession,  Deliwry  of . 

IMPORTER,  PROTEST  OF.     See  Imports,  Duty  on,  26. 

IMPORTS,   DUTY  ON.     See  Burden  of  Proof . 

1.  Veils  manufactured  of  silk,  and  commercially  known  as  *•  crape  veils," 

and  not  otherwise,  do  not  fall  within  the  enumerating  clause  of  the 
eighth  section  of  the  act  of  June  30,  1804  (13  Stat.  210),  whereby 
"silk  veils  *'  are  dutiable  at  sixty  j^r  cent  atl  ralorem,  but  are  within 
its  concluding  clause  touching  man uf Pictures  of  silk,  or  ol  which  silk 
is  the  component  material  of  chief  value,  not  otherwise  provided  for, 
and  are,  therefore,  subject  to  a  duty  of  fifty  per  cent  ad  valorem, 
Arthur  T,  Morriton^  108. 

2.  The  designation  of  an  article  of  commerce  by  merchants  and  impoi-t- 

ers,  when  it  is  clearly  established,  determines  the  construction  of  the 
tariff  law  when  that  article  is  mentioned.     Id. 

8.  The  intent  of  Congi-ess  to  impose,  under  the  act  of  1864,  duties  upon 
impoited  articles  according  to  their  commercial  designation,  and  to 
recognize  this  nile  of  construing  statutes,  is  manifest  from  the  first 
section  of  the  act  of  Feb.  8,  1875  (18  Stat.  307),  which  subjects  to  a 
duty  of  sixty  per  cent  **  all  goods,  wares,  and  merchandise  not  hei-ein 
otherwise  provided  for,  made  of  silk,  or  of  which  silk  is  the  com- 
ponent material  of  chief  value.  Irrespective  of  the  classification 
thereof  for  duty  by  or  under  previous  laws,  or  of  their  commercial 
designation."     Id. 

I.  The  rules,  that  for  the  purpose  of  the  tariff  laws  the  commercial 
designation  of  an  article  among  ti*aders  and  importers,  when  clearly 
established,  fixes  its  character,  and  that  when  Congi*ess  has  desig- 
nated  an  article  by  a  specific  name,  and  imposed  a  duty  upon  it, 
general  terms  in  a  subsequent  act  or  a  later  part  of  the  same 
act,  although  sufficiently  broad  to  comprehend  such  article,  are 
not  applicable  to  it,  are  not  deprived  of  their  ordinary  applica- 
tion by  the  expression  **  not  otherwise  provided  for,"  in  the  eighth 
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section  of  the  act  of  June  30,  1864  (13  Stat.  210).  Arthur  t.  Ldhey^ 
112. 

6.  The  distinctions  made  by  importers  and  traders  between  **  silk  laces '' 

and  ^'  thread  laces  "  have  been  plainly  recognized  by  Congress,  and 
have  run  through  its  acts  for  more  than  thirty  years.  Id, 
0.  Under  the  nineteenth  section  of  the  act  of  March  2,  1861  (12  Stat. 
190),  as  amended  by  the  sixth  section  of  the  act  of  July  H,  1862 
(id.  550),  thread  laces  are  eo  nomine  subject  to  a  duty  of  thirty  per 
cent  ad  calorem.     Id. 

7.  Smythe  v.  Fiske  (23  Wall.  374)  was  not  intended  to  overrule  Homer  t. 

The  Collector  (1  id.  486),  Reiche  y.  Smythe  (13  id.  162),  or  the  cases 
referred  to  in  them,  nor  was  Movius  v.  Arthur  (95  U.  S.  144)  under- 
stood to  be  in  conflict  with  it.     Id. 

8.  Those  cases  commented  upon  and  explained.    Id. 

9.  In  1873,  certain  gloves,  commercially  known  as  **  silk  plaited  gloves," 

o»  **  patent  gloves,"  made  on  frames  and  manufactured  in  part  of 
sLk  and  in  part  of  cotton,  cotton  being  the  component  pai-t  of  chief 
value,  were  imported  at  New  York,  upon  which  the  collector  imposed 
a  duty  of  sixty  per  cent  ad  valorem,  under  tlie  eighth  section  of  the 
act  of  June  30,  1864  (13  Stat.  210).  Held,  that  the  articles  did  not 
como  within  the  general  terms  of  that  section,  because,  1st,  they 
were  not,  by  reason  of  their  component  materials,  silk  gloves;  2d, 
they  were  commercially  known  only  as  **  plaited  gloves,"  or  **  patent 
gloves;"  and,  3d,  tliey  did  not  fall  within  the  concluding  clause,  silk 
not  being  the  component  part  of  chief  value.     Arthur  v.  Unkart,  118. 

10.  Not  being  included  in  the  act  of  1864,  the  articles  were  dutiable  under 

the  twenty-second  section  of  the  act  of  March  2, 1881  (12  Stat.  191), 
and  the  thirteenth  section  of  the  act  of  July  14, 1862  (id.  556),  where 
they  are  enumerated  as  gloves  made  on  fi-ames.     Id. 

11.  The  distinction  between  *' cotton  braids"  and  **  other  manufactures 

of  cotton  not  otherwise  provided  for,"  and  **  hat  braids,"  has  been 
established  and  recognized  by  Congress  by  the  acts  of  March  2, 1861 
(12  Stat.  178),  and  July  14^,  1862  (id.  543),  and  sect.  2504  of  the 
Revised  Statutes.     Arthur  v.  Zimmerman,  124. 

12.  "  Braids  .  .  .  used  for  making  or  omamenting  hats,"  being  specifi- 

cally enumerated  in  said  acts  of  1861  and  1862,  are  subject  to  the 
duty  thereby  prescribed,  and  not  to  that  imposed  by  the  sixth  section 
of  the  act  of  June  30,  1864  (13  Stat.  209),  upon  •»  cotton  braids, 
insertings,  lace  trimmings,  or  bobbinets,  and  all  other  manufactures 
of  cotton  not  otherwise  provided  for."     Id. 

13  For  tariff  purposes,  Congress  has  at  all  timas,  since  the  passage  of  th€ 
act  of  May  2,  1792  (1  Stat.  259),  intended  to  pre.sen'e  the  distinc- 
tion between  ♦  *  chocolate ' '  and  **  confectionery."  Arthur  v.  Stephani, 
125. 

14.  Chocolate,  en  nomine,  is,  by  the  first  section  of  the  act  of  June  0,  1872 
(17  Stat.  2:]1),  dutiable  at  the  rate  of  five  cents  per  pound;  and. 
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although  put  up  in  a  particular  form  and  sold  as  **  oontecUotneiy,'' 
is  Dot  subjected  to  the  duty  imposed  on  the  latter  article  by  the  first 
section  of  the  act  of  June  30,  1864  (13  id.  202).     Id. 
16.  The  similitude  clause  of  the  act  of  Aug.  30,  1842  (5  Stat.  565),  ap- 
plies only  to  non-enumerated  articles.     Arthur  y.  Susitfield,  128. 

16.  In  1872  and  1873,  a  quantity  of  spectacles  made  of  glass  and  steel 

were  imported  at  New  York,  upon  which  the  collector  of  the  port, 
under  the  third  section  of  the  act  of  June  30,  1864  (13  Stat.  205), 
exacted  a  duty  of  forty-five  per  cent  ad  valorem.  Held^  that  they 
were  dutiable  under  the  ninth  section  of  that  act,  which  imposes 
*'  on  pebbles  for  spectacles  and  all  manufactures  of  glass,  or  of  which 
glass  shall  be  a  component  material,  not  otherwise  provided  for,''  a 
duty  of  forty  p?r  cent  ad  valorem.     Id. 

17.  "  Nitro-benzole,"  being  a  manufacture  from  benzole  and  nitric  acid, 

and  a  non-enumerated  article,  is  subject  to  duty  under  the  twentieth 
section,  known  as  the  similitude  clause,  of  the  act  of  Aug.  30,  1812 
(5  Stat.  565),  which  provides  that  *'on  all  articles  maimfactured 
&om  two  or  more  materials  the  duty  shall  be  assessed  at  the  highest 
rates  at  which  any  of  its  component  parts  may  be  chargeable,"  and 
not  under  the  fifth  section  of  the  act  of  July  14,  1862  (12  id.  548), 
which  imposes  a  duty  of  fifty  per  cent  ad  valorem  on  "  essential  oils 
not  otherwise  provided  for."     Murphy  v.  Armon^  131. 

itf.  Evidence  tending  to  show  that  a  non-enumerated  article  *'  r&sembles 
essential  oil  in  the  uses  to  which  it  is  put,  as  a  marketable  com- 
modity, more  than  any  thing  else,"  falls  short  of  the  requisition  of 
the  act  of  Aug.  30,  1842,  supra,  which  provides^  that  *'  on  each  and 
every  non-enumerated  article  which  bears  a  similitude  in  .  .  .  the 
use  to  which  it  may  be  applied,  to  any  enumerated  article  chargeable 
with  duty,"  there  shall  be  levied,  collected,  and  paid  ^'  the  same 
rate  of  duty  which  is  levied  and  charged  on  the  enumerated  article 
which  it  most  resembles."      Id. 

10.  The  duty  on  braces  and  suspenders  is,  eo  nomine,  fixed  by  the 
twenty-second  section  of  the  act  of  March  2,  1861  (12  Stat.  191), 
and  the  thirteenth  section  of  the  act  of  July  14,  1862  (id.  556). 
Arthur  V.  Davies,  135. 

20.  Merchandise  technically  and  commercially  known  as  braoea  and  sus- 

penders is  subject  to  the  duty  imposed  upon  them,  although  it  would 
otherwise  fall  under  the  general  designation  applicable  to  other 
articles.     Id. 

21.  The  duty  imposed  on  embroidered  linen  goods  by  the  twenty-second 

section  of  the  act  of  March  2,  1861  (12  Stat.  192),  is  not  i*econsid- 
ered  in  the  seventh  section  of  the  act  of  June  30, 1864  (13  id.  209), 
but  i-emains  as  fixed  by  the  former  act.     Arthur  v.  Homer ,  137. 

22.  In  1872,  A.  imported  certain  goods  manufactured  of  cattle-hair  and 

cotton,  the  latter  not  being  the  component  part  of  chief  value.  Eeld, 
that,  under  the  last  paragraph  of  the  sixth  section  of  tJie  »ct  of  Junf 
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80,  1864  (13  Stat.  209),  they  were  subject  to  a  duty  of  thirty-five  per 
cent  ad  valorem.  A  rthur  v.  Ilennan,  141. 
28.  The  rule  that  an  article,  dutiable  by  its  specific  designation,  will  not 
be  aifected  by  the  general  words  of  the  same  or  another  statute, 
which  would  otherwise  embrace  it,  applies  as  well  to  statutes  reduc- 
ing duties  as  to  those  increasing  them.    Arthur  v.  RheimSy  143. 

24.  Afl  the  twelfth  section  of  the  act  of  June  30,  1864  (13  Stat.  213), 

imposes  a  duty  of  fifty  per  cent  ad  valorem  upon  artificial  flowere  eo 
nomine^  they  are  not  subject  to  the  deduction  of  ten  per  cent  allowed 
by  the  second  section  of  the  act  of  June  6,  1872  (17  id.  231),  **  on 
all  manufactures  of  cotton  of  which  cotton  is  the  component  part  at 
chief  value."    Id. 

25.  The  plaintiffs  below  entered  an  importation  of  goods  upon  the  fol- 

lowing invoice :  — 

Bought Fr's    8,670.26 

Discount  for  cash  on  gross  amount,  two  per  cent,  8,760.60  .    175.30 

Fr'g    8,404.06 
Terms  cash.    If  not  paid,  interest  to  be  added  at  the  rate  of  six  per  cent 

As  cash  had  not  been  paid,  the  two  per  cent  discount  was  disallowed 
by  the  appraisers.  The  collector  thereupon  fixed  the  value  of  the 
goods  as  of  the  invoice  price  at  8,670.25  francs,  and  exacted  duty 
thereon,  although  the  actual  market  value  of  the  goods  in  the 
country  of  expoi-tation  was  8,494.95  francs.  Held,  that  the  latter 
sum  was  also  the  invoice  value,  and  that  the  duty  on  the  two  per  cent 
was  improperly  exacted    Arthur  v.  Goddardj  145. 

26.  An  importer,  having  set  foi-th  in  his  written  protest  the  ground  of  his 

objection  to  the  payment  of  customs  duties  exacted  by  the  collector, 
cannot,  in  his  suit  against  the  latter,  recover  them  upon  any  ground 
other  than  that  so  set  forth.     Davies  v.  Arthur,  148. 

27.  The  joint  resolution  of  March  2,  1867  (14  Stat.  571),  repealing  that 

portion  of  the  fifth  section  of  the  act  approved  June  30,  1864  (13  id. 
208),  which  subjected  to  a  duty  of  ten  per  cent  ad  valorem  '*  lastings, 
mohair  cloth,  silk,  twist,  or  other  manufacture  of  cloth,  woven  oi 
made  in  patterns  of  such  size,  shape,  and  form,  or  cut  in  such 
manner,  as  to  be  fit  for  shoes,  slippers,  boots,  bootees,  gaiters,  and 
buttons  exclusively,  not  combined  with  india-rubber,"  did  not  re- 
vive the  provision  in  the  twenty-third  section  of  the  act  of  March 
2,  1861  (12  id.  195),  which  placed  such  articles  on  the  free  list 
Kohlsaal  v.  Mw-pky,  153. 

28.  Patterns  imported  in  1870,  made  of  cotton  canvass  cut  into  strips  of 

the  size  and  shape  for  slippers,  more  or  less  embroidered  with  wor- 
sted and  silk,  were  dutiable  under  tlie  last  paragraph  of  the  sixth 
section  of  the  act  of  June  30,  1864  (13  Stat.  209),  which  imposes  a 
duty  of  thirty-five  per  cent  ad  valorem  on  *'  manufactures  of  oottoo 
not  otherwise  provided  f or . "     Iff . 
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IMPRISONMENT.     See  Pine. 

INDEMNITY.     See  Confederate  States,  6. 

INDICTMENT.     See  Criminal  Law,  1-6. 

INFRINGEMENT.     See  Letters-Patent,  2;  Trade^nutrtg,  S-«. 

INJUNCTION.     See  Pleading,  4;  Trade-marks. 
Except  in  cases  arising  under  the  bankrupt  law,  a  court  of  the  United 
States  cannot  enjoin  a  party  from  proceeding  in  a  State  court    Dial 
V.  Reynolds,  340. 

INSOLVENCY.     See  Bankruptcy,  2. 

INSTRUCTIONS.     See  Court  and  Jury,  1-8. 

INSURANCE.     See  Bottomry  and  Respondentia. 

I.  An  insurance  company  cannot  hold  out  a  person  as  its  agent,  and  then 
disavow  responsibility  for  his  acts.  Persons  dealing  with  him  in  the 
particular  business  for  which  he  was  appointed  have  a  right  to  rely 
upon  the  continuance  of  his  authority,  until  in  some  way  informed 
of  its  revocation.     Insurance  Company  v.  McCain,  81. 

%  Unless  instructions  limiting  the  authority  of  a  general  agent  of  an 
insurance  company,  whose  powers  would  otherwise  be  coextensive 
with  the  business  intriLsted  to  him,  are  communicated  to  the  party 
with  whom  he  deals,  the  company  is  bound  to  the  same  extent  as 
though  such  special  instructions  had  not  been  given.    Id. 

8.  The  receipt,  without  objection,  by  an  insurance  company  of  a  state- 
ment from  a  person  who  had  been  acting  as  its  agent,  that  the  pre- 
mium for  the  i*enewal  of  a  policy  had  been  paid  to  him,  and  its  failure 
then  to  notify  the  assured  that  the  powers  of  the  agent  had  termi- 
nated, is  equivalent  to  an  adoption  of  the  act  of  the  agent,  and 
estops  the  company,  when  sued  on  tlie  policy,  from  denying  his 
authority.     Id. 

4.  An  insurance  company  may  waive  any  condition  of  a  policy  inserted 
therein  for  its  benefit.     Insurance  Company  v.  Norton,  234. 

6.  As  the  company  may  at  any  time,  at  its  option,  give  authority  to  its 
agents  to  make  agreements,  or  to  waive  forfeitures,  it  is  not  bound 
to  act  upon  the  declaration  in  its  policy  that  they  have  no  such 
authority.     Id. 

6.  Whether  it  has  or  has  not  exercised  that  option  is  a  fact  provable  by 

either  written  evidence  or  by  parol.     Id. 

7.  As  denoting  the  power  given  by  an  insurance  company  to  a  local  agent, 

evidence  is  admissible  as  to  its  practice  in  allowing  him  to  extend  the 
time  for  the  payment  of  premiums  and  premium  notes;  and  the  jury, 
upon  such  evidence,  may  find  whether  he  was  authorized  to  make 
such  an  extension,  and,  if  so,  whether  it  was  in  fact  made  in  the 
case  on  trial.  Id. 
8  In  this  case,  the  court  holds  that  the  fact  that  the  premium  note  was 
already  past  due  when  the  agreement  to  extend  it  was  made,  is  not 
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sufficient  to  prevent  that  agreement  from  operating  as  a  waiver  of  the 
forfeiture.  Id, 
0  The  promise  of  an  insurance  company,  that  if  a  party  will  take  out  a 
policy  he  shall  be  notified  when  to  pay  the  an|^ual  premiums  before 
he  shall  be  required  to  pay  them,  will  not,  although  such  notice  is 
not  given,  estop  the  company  from  setting  up  the  forfeiture  which, 
according  to  the  terms  of  the  policy  subsequently  accepted,  was  in- 
curred on  the  non-payment  of  the  premium  when  due.  Insurance 
Company  v.  Mowry^  644. 

10.  The  policy  issued  by  the  company  and  accepted  by  the  assured  must, 

in  a  court  of  law,  be  taken  as  expressing  the  final  agreement  of  the 
parties,  and  as  merging  all  previous  verbal  stipulations.    Id. 

11.  The  court  in  this  case  holds  that  the  authority  of  the  local  agent  of 

the  company  was  limited  to  countersigning  the  policy  and  receiving 
the  premiums.     Id. 

12.  Any  agreement,  declaration,  or  course  of  action  on  the  part  of  an 

insurance  company,  which  leads  a  party  insured  honestly  to  believe 
that  by  conforming  thereto  a  forfeiture  of  his  policy  will  not  be 
incurred,  followed  by  due  conformity  on  his  part,  will  estop  the 
company  from  insisting  upon  the  forfeiture,  tliough  it  might  be 
claimed  under  the  express  letter  of  the  contract.  Insurance  Com- 
pany V.  Eggleston,  572. 

13.  A  policy  of  insurance,  issued  by  a  New  York  company  upon  the  life  of 

A.,  who  resided  at  Columbus,  Miss.,  stipulated,  that  if  the  premiums 
were  not  paid  at  the  appointed  dates  the  company  should  not  be 
liable,  that  all  receipts  for  them  were  to  be  signed  by  tlie  president 
and  actuary,  and  that  agents  were  not  autliorized  to  make,  alter,  or 
discharge  contracts,  or  waive  forfeitures.  After  the  policy  was 
issued,  the  company  discontinued  its  agency  at  Columbus,  and  from 
time  to  time,  as  the  premiums  became  due,  notified  A.  by  mail 
where  and  to  whom  to  pay  them.  No  notice  as  to  the  premium  due 
Nov.  11,  1871,  having  been  received  by  him,  it  was  ascertained,  by 
inquiry  of  the  agents  at  Savannah,  Ga.,  and  Vicksburg,  Miss.,  to 
whom  payment  had  formerly  been  made,  that  the  sub-agent  at 
Macon,  Miss.,  held  the  receipt.  Payment  was  tendered  him  Dec.  30; 
but  he  refused  to  accept  it,  unless  a  certificate  of  A.'s  health  was 
furnished.  A.  died  Jan.  5,  1872.  The  company,  when  sued,  set  up 
the  forfeiture  of  the  pqlicy  by  reason  of  tlie  non-payment  of  the 
premium  on  the  day  it  was  due.  Held^  that  A.,  in  view  of  the  com- 
pany's dealings  with  him,  had  reasonable  cause  to  expect,  and  i-ely  on, 
receiving  notice  where  and  to  i^hom  to  pay  the  premium,  and  that 
the  company  was  estopped  from  setting  up  that  the  policy  was  for- 
feited by  the  non-payment,  on  Nov.  11,  of  the  premium  then  due.  Id 

14.  Insurance  Company  v.  Daois  (05  U.  S.  452),  and  New  York  Life  In' 

surance  Company  v.  Statham  et  al,  (93  id.  24),  commented  on  and 
distinguished  from  this  case.     Id. 
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INTENT.     See  Criminal  Law;  Distilling,  Evidence,  1;  Forfeiture. 

INTEREST.     See  Municipal  Bonds,  6,  11,  12;  Tender. 
When  at  the  place  of  contract  the  rate  of  interest  differs  from  that  at  tne 
place  of  payment,  the  parties  may  stipulate  for  either  ratr».  and  the 
contract  will  g<^em.     Cromwell  v.  County  of  Sac,  51. 

INTERNAL  IMPROVEMENTS.     See  Municipal  Bonds,!. 

INTERNAL  REVENUE.     See  Criminal  Law,  l-«. 

INVENTION.    See  Letters-patent,  1. 

IOWA. 
Under  the  law  of  Iowa,  municipal  bonds  of  that  State,  drawing  ten  pet 
cent  interest  before  maturity,  draw  the  same  interest  thereafter,  and 
matured  coupons  attached  to  them  draw  six  per  cent.  Judgments 
there  rendered  upon  such  bonds  and  coupons  draw  interest  on  the 
amount  due  on  the  bonds  at  the  rate  of  ten  per  cent  a  year,  and  on 
that  due  on  the  coupons  at  the  rate  of  six  per  cent  a  year.  Crom- 
well V.  County  of  Sac,  51. 

JUDGMENT.     See  Bankruptcy,  2;  Confederate  Notes,  1. 

Where  a  party  entitled  to  recover  a  certain  amount  in  gold  coin,  takes, 
with  the  approbation  of  the  court,  a  judgment  which  may  be  dis- 
charged in  currency,  the  judgment  should  be  for  a  sum  equivalent  in 
value  to  the  specified  amount  of  that  coin  as  bullion.  Gregory  v. 
Morris,  619. 

JUDGMENT  BY  DEFAULT.     See  Jurisdiction,  1;  Practice,  2,  3. 

JUDGMENT  CREDITOR.     See  Limitations,  Statute  of,  1-3. 

JUDGMENTS,   INTEREST  ON.     See  Municipal  Bonds,  Q. 

JURISDICTION.    See  Appeal,  4;  Confiscation,  1-7;  Removal  of  Causes,  2. 
I.  Of  the  Supreme  Court. 

1.  This  court  has  no  power  to  re-examine  the  action  of  a  territorial 

court  in  refusing  to  set  aside  a  judgment  by  default.  McAllister  v. 
Kuhn,  87. 

2.  Any  enactment,  from  whatever  source  ori^nating,  to  which  a  State 

gives  the  force  of  law,  is  a  statute  of  the  State,  within  the  meaning 
of  the  act  regulating  the  appellate  jurisdiction  of  this  court  over  the 
judgments  and  decrees  of  the  State  courts.     Williams  v.  Bruffy,  176. 

3.  Where  Congress  has,  in  the  exercise  of  its  lawful  authority,  inaugu- 

rated or  adopted  a  system  for  the  improvement  of  a  harbor,  and  is, 
by  appropriating  the  public  moneys,  carrying  it  out,  tliis  court  has 
no  authority  to  prescribe  the  mann^  in  which  the  work  shall  be 
conducted,  or  to  forbid  its  completion,  or  to  require  the  undoing  of 
that  which  has  been  done.  Wisconsin  y.  Duluth,  379. 
i  Wherever  rights,  acknowledged  and  protected  by  the  Constitution  of 
the  United  States,  are  denied  or  invaded  by  State  legislation,  which 
is  suRtainod  by  the  jud^^^ment  of  a  State  court,  this  court  is  author- 
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JURISDICTION   (continued). 

ized  to  interfere.  Its  jurisdiction,  therefore,  to  re-examine  snob 
judgment  cannot  be  defeated  by  showing  that  the  record  does  not  in 
direct  terms  refer  to  some  constitutional  provision,  nor  expressly 
state  that  a  Federal  question  was  presented.  The  true  jurisdictional 
test  is,  whether  it  appears  that  such  a  question  was  decided  adversely 
to  the  Federal  right.     Murray  y.  Charleston,  482. 

5.  A  decree  dismissing  a  bill  in  chancery  brought  to  recover  a  debt  and 

set  aside  an  alleged  fraudulent  sale  of  property,  was,  on  appeal, 
reversed,  and  a  decree  rendered  by  the  Supreme  Court  of  tlie  State 
against  the  appellee  for  the  amount  of  the  debt,  and  an  execution 
awarded.  Thereupon  the  appellee,  who,  pending  the  appeal,  and 
more  than  three  yeai-s  before  the  date  of  the  decree,  had  obtained  a 
discharge  in  bankruptcy,  petitioned  the  Supreme  Court  to  set  aside 
its  decree,  and  eitlier  permit  him  to  plead  his  discharge  there,  or 
remand  the  cause,  so  that  he  might  plead  it  in  the  inferior  court. 
The  court,  upon  the  gromid  that  no  new  defence  could  be  made 
there,  refused  the  petition,  and  permitted  the  decree  to  stand  as 
entered.  Held^  1.  That  upon  the  face  of  the  record  projier  no 
Federal  question  was  raised.  2.  That  the  action  upon  the  subse- 
quent petition  did  not  place  the  petitioner  in  a  better  position  to 
invoke  the  jurisdiction  of  this  court.     Wol/y.  Stix,  541. 

6.  This  court  has  jurisdiction  of  an  appeal  from  the  final  decree  of  the 

Circuit  Court  confinning  a  sale  made  under  the  order  of  that  court. 
Saffe  V.  Railrocul  Company,  712. 

7.  After  the  term  at  which  such  final  decree  was  rendered,  any  justice 

of  this  court  may,  within  the  time  prescribed-  by  law,  allow  an 
appeal,  and  approve  the  bond  which  is  to  operate  as  a  mpersedeOi, 
Id, 
n  Of  the  Circuit  Courts. 

8.  A  foreign  insurance  company  was  doing  business  in  Pennsylva^Ja 

nnder  a  license  granted  pursuant  to  a  statute,  which,  among  other 
things,  provided  that  the  company  should  file  a  written  stipulation, 
agreeing  that  process  issued  in  any  suit  brought  in  any  court  of 
that  Commonwealth  having  jurisdiction  of  the  subject-matter,  and 
served  upon  the  agent  specified  by  the  company  to  receive  service 
of  process  for  it,  should  have  the  same  effect  as  if  personally  served 
upon  the  company  within  the  State.  Suit  was  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl 
vania  by  a  citizen  of  that  State  against  the  company,  and  process 
served,  in  accordance  with  the  State  law,  upon  its  agent  so  specified, 
who  resided  within  the  district.  The  service  of  the  process  was 
quashed,  because  tlie  company  was  not  an  inhabitant  of  or  found 
within  the  district.  Held,  1.  That  the  Circuit  Court  has  jnrisdio* 
tion  of  the  suit,  and  should  proceed  to  hear  and  determine  it.  2. 
That  said  court  is  a  court  of  the  Commonwealth,  within  the  intent 
of  thf  statute.     Kr  parte  Schollenherqer,  369. 
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JUniSDTCTION  (conimued). 
III.  In  Gkkrral. 

0.  £xcept  ill  cases  arising  under  the  bankrupt  law,  a  court  of  the  United 

States  cannot  enjoin  a  party  from  proceeding  in  a  State  court.    Dial 
Y.  Reynolds,  340. 
JUROR. 

A  juror  in  a  civil  action  who,  on  his  voire  </tr«,  expresses  an  entire  willing- 
ness, as  well  as  ability,  to  accept  the  facts  as  they  shall  be  developed 
by  the  evidence,  and  return  a  verdict  in  accordance  with  them,  is 
not  rendered  incompetent  by  having  previously  conversed  with  a 
person  about  the  case,  and  received  an  impression  in  relation  to  the 
facts.     Gold-Mining  Company  v.  National  Bank,  640. 

KANSAS.     See  Municipal  Bonds,  10-14. 

LACHES.     See  Trade-marks,  6. 

LAND  DEPARTMENT.    See  Patents  of  the  United  Stales  for  Land,  6-7. 

LANDS,  CONVEYANCE  OF. 

1.  The  laws  of  the  State  in  which  land  is  situated  control  exclusively 

its  descent,  alienation,  and  transfer,  and  the  effect  and  construction 
of  instruments  intended  to  convey  it.  Brine  v.  Insurance  Com- 
pany, 627. 

2.  All  such  laws  in  existence  when  a  conti*act  in  regard  to  real  estate  is 

made,  including  the  contract  of  mortgage,  enter  into  and  become  a 
part  of  such  contract.     Id. 

8.  A  State  statute,  therefore,  which  allows  to  the  mortgagor  twelve 
months  to  redeem,  after  a  sale  under  a  decree  of  foreclosure,  and  to 
his  judgment  creditor  three  montlis  after  that,  governs  to  that  extent 
the  mode  of  transferring  the  title,  and  confers  a  substantial  right, 
and  thereby  becomes  a  rule  of  property.     Id, 

4.  This  right  of  redemption  after  sale  is,  therefore,  as  obligatory  on  the 
Federal  courts  sitting  in  equity,  as  on  the  State  courts;  and  their 
rules  of  practice  must  be  made  to  confoim  to  the  law  of  the  State, 
so  far  as  may  be  necessary  to  give  full  effect  to  the  right.     Id, 

LEGAL-TENDER  CURRENCY.     See  Confederate  Notes,  1,  2. 

LETTERS-PATENT. 

1.  Form,  when  of  the  essence  of  an  invention,  is  necessarily  material; 

and,  if  it  be  inseparable  from  the  successful  ojieration  of  the  ma- 
chine, the  attainment  of  the  same  object  by  a  machine  different  in 
form  is  not  an  infringement.      Werner  v.  King,  218. 

2.  The  use  by  Robert  Werner,  under  letters-patent  No.  134,621,  foi 

crimping  and  fluting  machines,  issued  to  him  Jan.  7,  1873,  of  the 
detent,  or  flnger,  in  combination  with  fluting-rollera  to  produce 
crinkles  or  puffings,  is  not  an  infringement  of  the  double-plated 
Bemi-cylinder  guides  covered  by  reissued  letters-patent  No.  3000, 
granted  to  George  E.  King,  June  23,  1868.     Id, 
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LETTERS-PATENT  (eontinuefl). 
8.  LetterH-pateiit  No.  133,53(3,  granted  Dec.  3,  1872,  to  William  John- 
eon,  for  an  improvement  in  wreiiclies,  do  not  infrinjsfe  reissued  let- 
tem-patent  No.  5020,  granted  Aug.  6,  1S72,  to  John  Lacey  and 
George  B.  Cornell,  for  an  improvement  in  wreucheii  for  extracting 
bung-bushes.  Schumacher  y.  Cornell^  549. 
4.  The  doctrine  of  mechanical  equivalents  has  no  application  to  thip 
case.    Id, 

LEX  FORI.    See  ContracU^  5. 

LEX  LOCI  CONTRACTUS.    See  Contracts,  5. 

LEX  LOCI  REI  SITiE.     See  Lands,  Conreyance  of,  1-4.. 

LIEX.  See  Limitations,  Statute  of,  3-5;  Trustee. 
The  rule  of  the  common  law,  that  the  lien  of  the  vendor  of  personal 
property,  to  secure  the  payment  of  purchase-money,  is  lost  by  the 
voluntary  and  unconditional  delivery  of  the  property  to  the  pur- 
clia.Her,  does  not  pi-event  the  parties  from  contracting  for  a  lien 
iK'hich,  as  between  themselves,  will  be  good  after  delivery.  Greg^ 
ory  V.  Morris,  019. 

LIFE-ESTATE.     See  Confiscation,  7;  Grant,  1-4. 

LIFE  INSURANCE.     See  hisurance,  1-8,  13. 

LIMITATIONS,    STATUTE  OF.     See  Resulting  Trust,  1,  2. 

1.  The  statute  of  limitjition  of  suits  in  the  Court  of  Claims  (Rev.  Stat., 

sect.  1U09)  is  not  ap])licable  to  a  suit  under  sects.  1050-1002,  because 
such  a  suit  is  brought  to  establish,  not  a  claim  in  the  just  sense  of 
tliat  word,  but  a  peculiar  defence  to  a  cause  of  action  of  the  United 
States  against  the  petitioner;  and  so  long  as  the  United  States  neg- 
lects to  bring  suit  to  establish  that  cause  of  action,  so  long  nmst  he 
be  allowed  to  set  up  any  defence  thereto  not  in  itself  a  separate 
demand.     United  StcUes  v.  Clark',  37. 

2.  Tlie  petitioner's  right  to  sue  in  the  Court  of  Claims  did  not  accrue 

nntil  the  accounting  officers  held  him  liable  for  the  sum  lost,  by 
refusing  to  credit  his  account  therewith ;  and  their  final  action  was 
within  six  yeara  before  this  suit  was  brought.     Id. 

8.  The  Statute  of  Limitations  applicable  to  the  action  of  ejectment  has 
no  reUition  to  the  lien  of  a  judgment  creditor  on  the  lands,  though 
the  judgment  debtor  may  sell  and  convey  them  with  possession 
to  the  party  setting  up  the  statute.     Pratt  v.  Pratt,  704. 

4.  That  statute  does  not  begin  to  run  in  such  case  until  the  lands  have 
been  sold  under  an  execution  sued  out  on  the  judgment,  and  the 
purchaser  of  Uiem  becomes  entitled  to  a  deed;  liecause,  until  then, 
there  is  no  right  of  entry  or  of  action  against  the  party  so  in  poe- 
session.    Id. 

Ti.  49 
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I  IMITATIONS,  STATUTE  OF  (continued). 
5.  That  statute  begius  to  run  agaiust  the  judgment  creditor  only  wheo 
he  is  such  purchaser,  and  cau  bring  ejectment.    These  pro(x>sition8 
are  applicable  to  the  statute  of  Illinois  of  1835  limiting  actions  for 
the  recovei7  of  land  to  seven  years.    Id. 

LOUISIANA.     See  Confiscation,  0,  7;  Pledffe. 
1.  An  actual  delivery  of  immovables  in  Louisiana  is  not  essential  <o  tho 
validity  of  a  sale  of  them  made  by  public  act  before  a  notary.    The 
law  of  the  State  considers  the  tradition  or  delivery  of  Uie  property  aa 
accompanying  the  act.     Conrad  v.  Waples,  279. 
9   In  Louisiana,  a  conveyance  of  lands  is  valid  between  the  parties  with 
out  registration,  and  passes  the  title.    The  only  consequence  of  a 
failure  of  the  purchaser  to  place  his  conveyance  on  tlie  i^ecoi-ds  of  (he 
parish  where  the  lands  are  situated  is  tliat  he  is  thereby  subjected  to 
the  risk  of  losing  them  if  they  be  again  sold  or  hypotliecated  by  his 
vendor  to  an  innocent  third  party,  or  if  they  be  seized  and  sold  by  a 
Creditor  of  his  vendor  for  the  latter's  debts.    Barbank  ▼.  dmradf 
291. 

MAGNA  CHART  A.     See  Due  Process  of  Law,  1-^. 

MAILS.     See  Post-offices  and  Post-roads, 
MAINE.    See  Corporations,  2-5. 
MANDATE.     See  Practice,  5. 

MANUFACTURES  OF  CATTLE-HAIR  AND  COTTON.    See /»- 

ports,  Duty  on,  22. 

MARRIAGE. 

1.  A  marriage  valid  at  common  law  is  valid,  notwithstanding  the  statntee 

of  the  State  where  it  is  contracted  prescribe  directions  respecting  its 
formation  and  solemnization,  uuless  they  contain  express  words  of 
nullity.     Mffhier  v.  Moore^  70. 

2.  This  court  adopts,  as  an  authoritative  declaration  of  the  law  of  Mich* 

igan,  the  ruling  of  the  Supreme  Coui-t  of  that  State  in  llulckinsr, 
Kimmell  (31  Mich.  126).  that,  notwithstiiuding  the  statutory  r^^ul*- 
tions  have  not  been  complied  with,  a  marriage  contracted  there  per 
verba  de  pratsenti  is  valid.     Id, 

MECHANICAL    EQUIVALENTS.    See  Letters-patent,  4. 

MICHIGAN.     See  Contracts,  18;  Marriage. 

MILITARY  AND  POST  ROADS.    See  Constitutumal  Law,^^^. 

MISJOI  \ DER.    See  Pleading,  2. 

MISSOURI.     See  Municipal  Bonds,  17. 

MOBILE   AND  OHIO   RAILROAD  COMPANY.    See  Coupons,  % 
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IIOUTGAGE.    See  Lands,  Conveyance  of;  Pleading,  2. 

1  A  deed  of  lands,  absolute  in  fonn,  wlieu  executed  as  secarity  for  a 
loan  of  money,  ^ill  in  equity  be  treated  as  a  moi-tgage;  and  evidence, 
written  or  ora.,  tending  to  show  the  i-eal  character  of  the  transac- 
tion is  admissible.     Peugk  y.  Dacig,  3*32. 

2.  An  equity  of  redemption  is  so  inseparably  connected  with  a  mort- 
gage, that  it  cannot  be  waived  or  abandoned  by  any  stipulation 
of  tlie  parties  made  at  the  time,  even  if  embodied  in  the  mortgage. 
Id. 

8.  A  subsequent  release  of  the  equity  of  redemption  to  the  mortgagee 
must  ap^iear  by  a  writing  importing  in  terms  a  transfer  of  the  mort- 
gagor's interest,  or  such  facts  be  shown  as  will  estop  him  from  assert- 
ing any  interest  in  the  pi-emises;  and  it  must  be  for  an  adequate 
consideration.     Id. 

4.  In  determining  whether  a  transuction  was  intended  to  operate  as  such 

release,  the  fact  that  the  then  value  of  the  property  was  greatly  in 
excess  of  the  amount  paid,  and  of  that  originally  secured,  and  the 
fact  tliat  the  mortgagor  retained  possession  and  subsequently  enclosed 
and  cultivated  the  land,  are  strong  cii'cumstances  tending  to  show 
that  a  release  was  not  intended.  Id. 
6.  Where  a  deed,  absolute  in  form,  was  made  as  security  for  a  loan, 
papers  thereafter  executed,  which  refer  to  the  tmnsaction  as  one  of 
purchase,  will  be  considei*ed  in  connection  with  the  deed,  and  will 
not  be  regarded  in  a  court  of  equity  as  any  more  conclusive  of  a  sub 
sequent  release  than  the  form  of  the  original  instrument  was  of  a 
sale  of  tiie  property.     Id. 

MULTIFARIOUSNESS.     See  Pleading,  2. 

MUNICIPAL  BONDS.  See  CotUracts,  14;  Texas,  ConxtUution  of. 
1.  An  overdue  and  unpaid  coupon  for  interest,  attached  to  a  municipal 
bond  which  has  several  years  to  run,  does  not  render  the  bond  and 
the  subsequently  maturing  coupons  dislionored  paper,  so  as  to  .sub- 
ject them,  in  the  hands  of  a  purchaser  for  value,  to  defences  good 
against  the  original  holder.  Cronnoeil  v.  County  of  Sac,  61. 
'2.  A  bona  fide  purchaser  of  negotiable  paper  for  value,  before  maturity, 
takes  it  freed  from  all  infirmities  in  its  origin,  unless  it  is  absolutely 
void  for  want  of  power  in  the  maker  to  issue  it,  or  its  circulation  is 
by  law  prohibited  by  reason  of  Uie  illegality  of  tlie  consideration. 
Municipal  bonds,  payable  to  bearer,  are  subject  to  the  same  rules  as 
other  negotiable  pa|)er.     Id. 

5.  Though  he  may  have  notice  of  infirmities  in  its  origin,  a  purchaser  of 

a  municipal  bond  from  a  hma  fide  holder,  who  obtained  it  for  value 
before  maturity,  takes  it  as  fraed  from  such  infirmities  as  it  was  in 
the  hands  of  such  holder.  Id. 
4.  A  iHirchaser  of  negotiable  securities  before  their  maturify,  whatever 
may  have  been  their  original  infirmity,  can,  unless  he  is  peraoually 
chargeable  with  fraud  in  ))rncunng  them,  recover  against  the  maket 
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MUXICTPAL  BONDS  (continued). 

the  fuU  amount  of  tliem,  though  he  may  hare  paid  therefor  less  than 
their  par  value.    Id. 
b.  AVlieii,  at  the  place  of  contract,  the  rate  of  interest  differs  from  that 
at  the  place  of  payment,  the  parties  may  stipulate  for  either  rate, 
and  the  contract  will  govern.     Id. 

6.  Under  the  law  of  Iowa,  municipal  bonds  in  that  State  drawing  ten 

per  cent  interest  before  maturity  draw  the  same  interest  thereafter, 
and  matured  coupons  attached  to  them  draw  six  per  cent.  Judg- 
ments there  rendered  upon  such  bonds  and  coupons  di*aw  interest  on 
tlie  amount  due  on  the  bonds  at  the  rate  of  ten  per  cent  a  year,  and 
on  that  due  on  the  coupons  at  the  rate  of  six  per  cent  a  year.     Id. 

7.  A  bridge  intended  for  and  used  as  a  thoroughfare  is  a  public  highway, 

and  hence  a  work  of  internal  improvement,  within  the  meaning  of 
the  act  of  Nebraska,  passed  Feb.  15,  1869,  authorizing  cities,  coun- 
ties, and  precincts  in  that  State  to  issue  bonds  in  aid  of  works  of 
internal  improvement.     County  Commuusioners  y.  Chandler,  205. 

8.  The  fact  that  the  bridge,  in  aid  of  tlie  construction  of  which  the  bonds 

were  issued,  was  built  as  a  toll-bridge,  and  is  used  as  such,  does  not 
affect  their  validity  in  the  hands  of  a  honajide  holder  for  value  before 
matunty.    Id. 

9.  A  county  subscribed  for  stock  of  a  railroad  corporation,  and  issued 

bonds  in  payment  therefor,  pursuant  to  a  law  which  authorized  a 
levy  of  a  special  tax  to  pay  them,  **  not  to  exceed  one-twentieth  of 
one  per  cent  upon  the  assessed  value  of  taxable  property  for  each 
year,"  but  contained  no  provision  that  only  the  fund  so  derived 
should  be  applied  to  their  payment.  Held,  that  the  bonds  are  debts 
of  the  county  as  fully  as  any  other  of  its  liabilities,  and  that  for  any 
balance  remaining  due  on  account  of  principal  or  interest  after  the 
application  thereto  of  the  proceeds  of  such  tax  the  holdera  of  them 
are  entitled  to  payment  out  of  the  general  funds  of  the  county. 
United  States  v.  County  of  Clark,  211. 

10.  The  act  of  the  legislature  of  Kansas,  entitled  '*  An  Act  to  authorize 

counties,  incorpoi*ated  cities,  and  municipal  townships  to  issue  bonds 
for  the  purpose  of  building  bridges,  aiding  in  the  construction  of 
railroads,  water-power,  or  other  works  of  internal  improvement,  and 
providing  for  the  registration  of  such  bonds,  and  the  repealing  of  all 
laws  in  conflict  therewith,''  approved  March  2,  1872  (c.  68,  I^ws  of 
Kansas,  1872,  p.  110),  authorizes  a  township  to  issue  its  bonds  to 
aid  in  constructing  within  its  limits  the  depots  and  side-tracks  of  an 
existing  railroad,     lownship  of  Rock  Creek  v.  Strong,  271. 

11.  The  provisions  of  that  act,  that  the  bonds  shall  be  payable  in  not  less 

than  five,  nor  more  than  thirty  years  from  tlie  date  tliereof ,  with  in- 
terest not  to  exceed  ten  per  cent  per  annum,  all  in  tlie  discretion  of 
the  officers  issuing  the  same,  are  directory,  and  not  of  the  essence  of 
the  power  to  issue.     Id. 
^9.  Certain  municipal  bonds,  dated  Sept.  10,  1872,  and  payable  thirty 
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MUNICIPAL  BONDS  (coninued). 

years  from  Oct.  15,  1872,  with  interest  thereon  at  the  rate  of  seTen 
per  cent  i)er  annum,  payable  semi-annually  on  the  fifteenth  days  of 
April  and  October  of  each  year,  were  registerad  by  the  auditor  of  the 
State,  Oct.  17,  1872.  lleltl,  that  tlieir  legal  effect  is  precisely  what 
it  woidd  have  been  had  the  date  inserted  been  Oct.  15,  instead  of 
Sept  10,  1872.    M 

13.  The  action  of  the  persons  or  the  tribunal  authorized  by  law  to  de- 

termine the  result  of  an  election  held  for  the  purpose  of  ascertaining 
whether  a  municipal  township  shall  issue  its  bonds  in  aic^  of  an 
object  authorized  by  law  is  conclusive,  and  a  bona  Jide  purchaser  of 
tlie  bonds  is  under  no  obligation  to  look  beyond  it.    Id, 

14.  A  nmnicipal  bond,  on  the  back  of  which  is  indorsed  the  certificate 

of  the  auditor  of  the  State  that  it  has  been  duly  registered  in  his 
office  accoi-ding  to  law,  is  not  invalid  because  he  iaUed  to  make  in 
his  office  an  entry  of  his  action.     Id, 

15.  Certain  bonds  or  securities  issued  by  the  city  of  San  Antonio,  I^Iarch 

1,  1852,  recite  that  *'  this  debt  is  authorized  by  a  vote  of  the  electors 
of  the  city  of  San  Antonio,  taken  in  accordance  with  the  provisions 
of  an  act  to  incorporate  the  San  Antonio  and  Mexican  Gulf  litiilroad 
Company,  approved  Sept.  5,  1850,"  &c.  IleUl,  tliat  the  city  is  es- 
topped from  denying  the  verity  of  the  recital,  and  that  the  bonds  or 
securities  are  valid  in  the  hands  of  a  bona  fide  purchaser  for  value 
before  maturity.     San  Antonio  v.  Mehaffy^  312. 

16.  Tlie  fact  that  the  principal  secunties  delivered  to  that  company  were 

not  sealed  is  immaterial,  because  tlie  act  under  which  they  were  is- 
sued expressly  authorized  those  charged  with  the  duty  of  making  the 
subscription  to  "  issue  bonds  bearing  intei'est,  or  otherwise  pledge 
the  faith  of  the  city."    Id. 

17.  Pursuant  to  a  power  conferred  in  the  charter  of  A.,  a  railroad  company, 

a  county  court  of  I^Iissouri  subscribed,  in  the  year  18G0,  for  stock, 
and  agi-eed  to  issue  county  bonds  in  payment  therefor.  Under  the 
authority  of  an  act  of  the  General  Assembly  of  that  State,  passed  in 
the  year  1864,  A. ,  by  a  vote  of  a  majority  in  interest  of  its  stockholders, 
Baid  county  court  voting  with  said  majority,  transferred  all  the  a.sset8, 
rights,  and  privileges  of  its  chai*ter,  and  all  the  work  done  there- 
under, to  a  company,  B.  C.  was,  under  the  general  railroad  law, 
organized  as  a  coriX)ration  for  constructing  a  railroad  which  passed 
through  the  county;  and  an  agreement  was  made,  in  1808,  between 
B.,  C,  and  the  county  court,  by  which  the  subscription  was  released, 
and,  in  consideration  of  such  release,  that  court  subscribed  for  the 
same  amount  of  stock  in  C,  and  issued  county  bonds  in  payment 
tlierefor.  The  county,  by  this  arrangement,  secured,  with  increased 
railroad  facilities,  a  road  in  all  material  re»i)ects  the  same  as  that 
desired  and  originally  contemplated;  and  it  received  and  still  retains 
the  requisite  certificates  of  stock.  The  county  court  levied  and  ool* 
lected  the  tax  to  pay  the  interest  due  on  the  bonds  for  the  yean 
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1809,  1870,  1871,  1872,  ftnd  1873;  bnt,  in  Ati^ist  of  th«  laBt-men- 
tiotied  year,  dii^ected  thai  the  payment  of  the  interest  thereunda 
should  be  witiiheld.  Suit  was  brought  against  the  county  by  a  itotta 
ftU  holder  of  the  coupons,  who  purchased  the  same  for  value  before 
tlieir  maturity.  Ileitis  1.  That  H.  acquired  a  vested  riglit  to  demand 
and  receive  the  lx)nds  of  the  county  in  payment  of  the  original  sub- 
scription to  A.;  and  that  such  right  was  not  defeateii  or  impaireil  by 
Uie  Constitution  of  ^lissouri  of  1865.  2.  That  the  agreement  made 
•  in  18G8  is  not,  as  against  sucli  holder,  subject  to  the  objection  that 
a  m<ijority  of  tlie  qualified  voters  of  the  county  had  not,  at  a  general 
or  special  election,  expressed  their  assent  to  the  subscription  of  stock 
in  C.  3.  That  the  tax-payers  are  concluded  by  the  act  of  the 
county  court,  and  by  tlieir  own  failure  to  assert,  by  appropriate  pro- 
ceedings, their  legal  rights,  if  any  they  ever  had,  to  prevent  the 
transfer  of  the  original  subscription  from  one  company  to  the  other. 
County  ftf  Ray  v.  Vanstfcle,  075. 

KATTOXAL  BANK.     See  6^^^. 
A  defendant  sued  by  a  national  bank  for  moneys  it  loaned  him  cannot 
set  up  as  a  bar  that  they  exceeded  in  amount  one-ter.th  part  of  its 
capital  stock  actually  paid  in.     Gold-Mining  Company  v.  National 
Danky  040. 

NEBRASKA.     See  Municipal  Bonds,  7,  8. 

NEGOTIABLE   PAPER   OR    SECURITIES      See  Municipal  BandB, 
2-4;  Pledfje.^l. 

NEW  YORK.     See  Contracts^  18. 

NITRO-BEXZOLE.     See  Imports,  Duty  an,  17. 

NOX-EXUMERATED  ARTICLES.     See  Imports,  Duty  on,  15. 

"  XOT  OTHERWISE  PROVIDED  FOR."    See  Imports,  Duty  on,  4. 

OBLIGATION  OF  CONTRACTS.    See   ConstUutional  Law,  7-0,  14; 
Grant,  2,  3. 

PAROL  COXTRACT.     See  Contracts,  18;  Frauds,  Statute  of ,  1-8. 

PARTIES.     See  Confederate  States,  6;  Pleading,  2;  Witness,  3. 

PATEXT  GLOVES.     See  Imports,  Duty  on,  9,  10. 

PATENTS  OF  THE  UXITED  STATES  FOR  LAND. 
1.  The  statutory  provisions  prescribing  the  manner  in  which  a  patent  of 
tJie  United  Stiites  for  land  shall  be  executed  are  mandatory.  No 
equivalent  for  any  of  the  required  formalities  is  allowed;  but  each 
of  the  integral  acts  to  be  performed  is  essential  to  the  perfection  and 
validity  of  such  an  instrument.  If,  therefore,  it  is  not  actually 
countersigned  by  the  recorder  of  the  General  Land-Office  in  person, 
or,  in  his  absence,  by  the  principal  cleik  of  private  land  claims  as 
acting  recorder,  it  is  not  executed  according  to  law,  and  does  nol 


PATENTS  OF  THE  UNITED  STATES  FOK  LAND  (eonHnved). 
pass  the  title  of  the  Uuited  States.     McGarrafian  y.  Mininy  Cam- 
pnntj^  316. 

2.  The  record  in  the  volume  kept  for  that  purpose  at  tlin  General  Land- 
Oflire  at  WaHliington,  of  a  patent  whicli  has  been  executed  in  the 
manner  which  tlie  law  directs,  is  evidence  of  the  same  dip^nity  and 
is  subject  to  the  same  defences  as  tlie  patent  itself.  If  the  instm- 
ment,  as  the  same  appeai-s  of  record,  was  not  so  executed,  and  was 
therefore  insufficient  on  its  face  to  transfer  the  title  of  the  Unit(;d 
States,  the  record  raises  no  presumption  tliat  a  pateut  duly  executed 
was  delivered  to  and  accepted  by  the  grantee.     hL 

8.  The  act  of  March  3,  IS  13  (5  Stat.  627),  in  relation  to  exemplifications 
of  records,  does  not  dispense  with  the  provisions  of  law  touching  the 
signing  and  countersigning.  The  record,  to  prove  a  valid  patent, 
must  still  show  that  they  were  complied  with.  The  names  need  not 
be  fully  inserted  in  the  record;  but  it  must  appear  in  some  form  that 
they  were  actually  signed  to  the  patent  when  it  was  issued.     Id, 

4.  The  failure  to  record  a  i^atont  does  not  defeat  the  gi*ant.     Id, 

6.  A  patent  for  public  land,  when  is.sued  by  the  Land  Department,  acting 
within  the  scope  of  its  authority,  and  delivered  to  .and  accepted  by 
the  gi-antee,  p^isses  the  legal  title  to  tlie  land.  All  control  of  the 
Executive  Department  of  tlie  government  over  the  title  thereaftei 
ceases.     Moore  v.  lltMins^  530. 

6.  If  there  be  any  lawful  reason  why  the  patent  should  be  cancelled  oi 

rescinded,  the  appropriate  reme<ly  is  by  a  bill  in  chancery,  brought 
by  the  United  States;  but  no  executive  officer  is  authorized  to  recon- 
sider the  facts  on  which  it  was  issued,  and  to  recall  or  rescind  it,  or 
to  issue  one  to  another  par^  for  the  same  tract.     ///. 

7.  But  when  fraud  or  misUike  or  misconstniction  of  the  law  of  the  case 

exists,  the  United  States,  or  any  conte.sting  claimant  for  the  laud, 
may  have  relief  in  a  court  of  equity.     Id. 

fATTERXS  FOR  SLIPPERS,  SUOES,  &c.  See  ImporU,  Duty  m, 
27,  28. 

PENNSYLVANIA.     See  Jur'isdiclion,  8;  Resulting  Trust, 

PERSONAL  JUDGMENT.     See  Due  Process  of  Law,  5. 

PLEADING.  See  Bankruptnj,  1;  Confederate  States,  6;  Criminal  Law, 
Jlemotal  of  Causen;  Specific  Performance;  (Jgnry. 

1.  A  declaration  in  an  action  for  the  wrongful  conversion  of  the  shares 
of  the  capital  stock  of  a  cor|X)ration  is  sufficient  for  tlie  purposes  of 
pleading,  if  it  states  the  ultimate  fact  to  be  proven.  The  circum- 
slances  which  tend  to  prove  that  fact  can  be  used  for  Uie  pui*)x>se9 
of  evidence;  but  tliey  have  no  place  iu  the  pleadings.  McAllister  v. 
Kuhn,  87. 

2  A  bill  of  foreclosure  is  bad  for  misjoinder  of  parties  and  for  multi- 
fariousness, where  jiei-sons  are  made  defendants  thereto  who  claim 
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title  adversely  to  the  mortgagor  and  the  complainant,  and  the  lattei 
seeks  in  that  suit  to  litigate  and  settle  his  lights.  Dial  y.  Ue^noldt^ 
310 

^.  The  rule  at  law  that  the  pendency  of  a  former  action  between  tlie 
same  pailiea  for  the  same  cause  is  pleadable  in  abatement  to  a  second 
action,  provided  tlie  actions  be  in  courts  of  the  same  State,  holds  in 
equity.     Insurance  Company  v.  Brune^s  Astnignee^  588. 

4«  The  plea  of  a  former  suit  pending  in  equity  for  the  same  cause  in  a 
foreign  jurisdiction  will  not  abate  an  action  at  law  iu  a  domestic 
tribunal,  or  authorize  an  injuuctiou  agaiust  prosecuting  such  action. 
Id. 

6.  A  defendant  sued  by  a  national  bank  for  moneys  it  loaned  him,  can- 
not set  up  as  a  bar  that  they  exceeded  in  amount  one-tenth  part  of  its 
capital  stock  actually  paid  iu.  GoLd-Mining  Companjf  v.  National 
Bank,  640. 

PLEDGE. 

1.  Possession  is  of  the  essence  of  a  pledge;  and,  without  it,  no  privil^e 

can  exist  as  against  third  persons.     Cwtey  v.  Cavarae,  407. 

2.  This  doctrfiie  is  in  accordance  with  botli  the  common  and  the  civil 

law,  the  Code  Napoleon  (ai-t.  2076)  and  the  Civil  Code  of  Louisiana 
(art.  3162).     ///. 

3.  The  thing  pledged  may  be  in  the  temporary  possession  of  the  pledgor 

as  special  bailee,  without  defeating  the  legal  possession  of  the 
pledgee ;  but  whei*e  it  has  never  been  out  of  the  pledgor's  actual 
possession,  and  has  always  been  subject  to  his  disposal  by  way  of 
collection,  sale,  substitution,  or  exchange,  no  pledge  or  privil^;e 
existH  as  agaiust  third  persons,     fd. 

4.  Though  iu  such  a  case  tlie  pledgee,  by  a  real  action  against  the  pledgor 

or  his  heirs,  may,  under  the  law  of  Louisiana,  recover  possession  of 
the  tiling,  he  cannot  sustain  a  privilege  thereon  as  against  creditors, 
or  agaiust  a  bank  receiver,  or  an  assignee  iu  bankruptcy,  who  repre- 
sents tlieui.     Jd. 

ft.  AVhere  it  was  agreed  that  a  bank  should  deposit  bills  and  notes  with 
its  pi*esident  and  his  pailner,  by  way  of  pledge  to  secure  a  loan  made 
by  a  third  party,  and  the  president  delivers  them  back  to  the  bank 
officers  for  collection,  with  ]X)wer  to  substitute  other  securities  there- 
for, it  is  not  such  a  delivery  and  possession  as  is  necessary  to  create 
a  privilege  by  the  law  of  I^uisiaua.     Jd. 

0.  The  ruling  in  Casei/  v.  Caroroc  (xM/>rfl,  p.  407),  as  to  what  constitutes 
a  valid  plt^lge  of  securitias,  so  far  as  tliiixl  pei^sous  are  concerned, 
applied  to  this  case.     Caset/  v.  National  Iiank\  40'2. 

7*  Uiidm*  the  sUitute  of  Louisiana,  i-elatiug  to  pletlges  of  negotiable  and 
other  securities,  which  was  iu  force  iu  the  year  1873,  when  Uie  traus- 
action  iu  this  case  took  place,  the  actual  delivery  of  such  securities 
was  fuflicieut  to  constitute  a  pledge.     Casey  v.  Schneider^  496. 
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POSSESSION.    See  Pletlg^,  1-6;  Resulting  Trust,  2. 
POSSESSIOX,   DELIVERY  OF.     See  Coii/ion*,  1;  Lnumana,!. 
POST-OFFICES  AND  POST-ROADS.     See  ConstUutional  Law,  1-8. 

1.  The  power  vested  in  Confp*e88  to  &stablish  **  post-offices  and  post- 

roadd  "  embraces  the  regulation  of  the  entire  postal  system  of  the 
country.  Under  it.  Congress  may  designate  what  shall  be  carried  in 
the  mail,  and  what  excluded.     Ex  parte  Jack-son,  727. 

2.  In  the  enforcement  of  regulations  excluding  matter  from  the  mail,  a 

dintinction  is  to  be  made  between  what  is  intended  to  be  kept  free 
from  inspection,  such  as  letters,  and  sealed  packages  subject  to  letter 
postage,  and  what  is  opet.  to  inspection,  such  as  newspapers,  maga- 
zines, pamphlets,  and  otlier  printed  matter,  purposely  left  in  a  con- 
dition to  be  examined.  Id, 
8.  Letters,  and  sealed  packages  subject  to  letter  postage,  in  the  mail  can 
be  opened  and  examined  only  under  like  warrant,  issued  upon  simi- 
lar oath  or  affirmation,  particularly  describing  the  thing  to  be  seized, 
as  is  required  when  papers  are  subjected  to  search  in  one*s  own 
household.  The  constitutional  guaranty  of  the  right  of  the  people 
to  be  secure  in  their  papers  against  uni'ea.Honable  searches  and  seiz- 
ures extends  to  their  papers,  thus  closed  against  inspection,  wherever 
they  may  be.     Id. 

4.  Regulations  against  transporting  in  the  mail  printed  matter,  which  is 

open  to  examination,  cannot  be  enforced  so  as  to  interfere  in  any 
manner  with  the  freedom  of  the  press.  Liberty  of  circulating  is 
essential  to  that  freedom.  When,  therefore,  printed  matter  is  ex- 
cluded from  the  mail,  its  transportation  in  any  otlier  way  as  mer- 
chandise cannot  be  forbidden  by  Congress.     Id, 

5.  Regulations  excluding  matter  from  the  mail  may  be  enforced  through 

the  courts,  }i\K>n  competent  evidence  of  their  violation  obtained  in 
other  ways  than  by  the  unlawful  inspection  of  letters  and  .sealed 
packages;  and  with  respect  to  objectionable  printed  matter,  o]x*n  to 
examination,  they  may  in  some  cases  also  be  enfoix^d  by  the  direct 
action  of  the  officers  of  the  postal  service  uix)n  their  own  inspection, 
as  where  the  object  is  exposed,  and  shows  unmistsikably  that  it  is 
prohibited,  as  in  the  case  of  an  obscene  picture  or  print.     Jd. 

PRACTICE.     See  Appearance;   Court  and  Jury,  1-3;  Lands,  Conveyance 
of,  1-4;  Trwitee. 
1.  When  the  Court  of  Claims  sends  here  as  part  of  its  finding  nil  the 
evidence  on  which  a  fact  essential  to  the  judgment  there  rendered 
was  found,  fmm  which  it  appears  that  there  was  no  lepil  evidence  to 
establi.sh  such  fact,  tliis  court  must,  on  ap^ieal,  reverse  the  judgment. 
United  States  v.  Clark,  37. 
2    L'|x>n  a  writ  of  error  to  reverse  a  judgment  by  default,  such  defects  in 
the  declaration  or  complaint  as  could  have  been  taken  advanUige  of 
before  judgment  by  genei-al  demurrer  may  be  brought  under  review 
McAllister  v.  Kuhn,  87. 
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8.  If  the  judgment  would  have  been  aTTWted  on  motion,  beeaoM  tbe 
declaration  did  not  stftte  facts  sufficient  to  countitute  a  cause  ol 
action,  it  may,  for  the  same  reason,  be  revei^sed  upon  error.     Jd. 

4.  As  important  questions  of  practice  are  likely  to  arise  under  the  act  of 
March  3,  1875  (18  Stat.  475),  the  decision  in  this  case  touching  the 
removal  of  causes  to  the  courts  of  the  United  States  is  to  be  con- 
sidered as  conclusive  only  upon  the  question  directly  involved  and 
decided.     Gold-  Washing  and  Water  Company  v.  A'eyes,  109. 

6.  This  court  ^ill  consider,  on  a  second  appeal,  only  tlie  pi-oceedings 
subsequent  to  its  mandate.  The  re-ezamination  cannot  extend  to 
any  tiling  decided  on  the  first  appeal.     The  '*  Lady  Pike,**  40 1. 

6.  Where  a  stipulation  to  abide  and  answer  the  deci'ee  of  the  District 

Court  in  a  case  in  admiralty  is,  with  tlie  consent  of  the  parties,  sub- 
stituted for  the  stipulation  pi-eviously  filed  by  a  claimant,  it  thereby 
becomes  the  only  stipulation  for  value,  and  does  not  become  inoper- 
ative upon  an  appeal  to  the  Circuit  Coui-t.  The  appeal  carries  up  the 
whole  fund.    Id. 

7.  The  security  required  upon  writs  of  error  and  appeals  must  be  taken 

by  the  judge  or  justice.  He  cannot  delegate  that  power  to  the  clerk. 
O'lleillif  V.  Edrington,  724. 

8.  The  ruling  in  O^ReHly  v.  Edrington  (.«v/)ra,  p.  724),  that  a  judge  or 

justice  cannot  delegate  to  the  clerk  the  power  to  approve  the  security 
upon  writs  of  error  and  appeals,  approved,  and  applied  to  Uiis  case. 
National  Bank  v.  Omaha,  737. 

PRE-EMPTION.     See  School  Lands. 

1.  Under  sect.  6  of  the  act  of  Alarch  3,  1853  (10  Stat.  244),  a  settler 

upon  unsurveyed  public  lands  in  California  has  no  valid  claim  to  pre- 
empt a  quai'ter-section,  or  any  part  thereof  included  in  his  settlement, 
unless  it  appears  by  the  government  surveys,  when  the  same  are 
made  and  filed  in  the  local  land-office,  that  his  dwelling-house  was 
on  that  quarter-section.     Ferguson  v.  McLaughlin,  174. 

2.  No  right  of  pre-emption  can  be  established  by  a  settlement  and  im- 

provement on  a  tract  of  public  land  where  the  claimant  forcibly 
intruded  upon  the  possession  of  one  who  had  already  settled  upon, 
improved,  and  enclosed  that  tract.     Atherton  v.  Fowler,  513. 

8.  Such  an  intrusion,  though  made  under  pretence  of  pre-empting  the 
land,  is  but  a  naked,  unlawful  trespass,  and  cannot  initiate  a  right 
of  pi'e-emption.     Id. 

4.  Under  sect.  14  of  the  act  of  1811  (5  Stat.  457),  and  the  act  of  March  3, 
1853  (10  id.  244),  no  pre-emption  claim  was  of  any  avail  against  a  pur- 
chaser of  the  land  at  the  public  sales  ordered  by  the  proclamation  of  the 
Presiilent;  unless,  before  they  commenced,  the  claimant  had  proved 
up  his  settlement  and  paid  for  the  land.     Moore  y.  Itobbins,  530. 

6.  The  decision  of  the  Secretary  of  tlie  Interior,  against  a  pnrdiaser  at 
the  public  sales,  in  favor  of  a  pre-emption  claimant  who  had  failed 
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to  make  the  required  proof  and  payment,  wafi  erroneons,  as  a  mis- 
conception of  the  liiw,  and  the  equitable  title  should  be  decreed  to 
belong  to  the  pui'chaser.     Id, 

PRP:MIUMS.     See  Iwiurance,  8,  7,  8, 13. 

PRESUMPTION.      See  Contracts,  10;   Coupons,  1;    Court  and  Jury,  4 
Patents  of  the  United  States  for  Land,  2. 

PRINCIPAL  AND  AGENT.    SeeJ^ent. 

PRIVILEGE.    See  P/ec/«7«,  1-5. 

PRIVITY.    See  Contracts,  17. 

PROCESS,  SERVICE  OF.    See  Jurisdiction,  8. 

PROPERTY.     See  ConstUutional  Law,  12,  13. 
Debts  are  not  propeily.     A  non-resident  creditor  of  a  city  cannot  be 
said  to  be,  in  virtue  of  a  debt  which  it  owes  him,  a  holder  of  prop- 
eily  within  its  limits.     Murray  v.  Charleston,  4*3:2. 

PROTEST  OF   AN  IMPORTER.     See  Imports,  Duty  on,  26. 

PUBLIC   ACT,   SALE  BY.     See  Confiscation,  6. 

PUBLIC  LANDS.     See  Constittitional  Law,  3,  4;  Patents  of  the  United 
Slates  for  Land ;  Pre-emption  ;  School  Lands. 

PLTICIIASE-MONEY.     See  I*Vn. 

QUA  RTERM  ASTER. 

1.  A  quartermaster  of  a  regiment  of  cavalry,  who  also  serves  as  acting 

assistant-commissary,  is  entitled  to  the  additional  compensation  of 
81 00  per  annum  provided  for  by  sect.  1201  of  Uie  Revised  Statutes. 
United  Sfafeji  v.  Morri:son,  232. 

2.  As  such  quartermaster  receives  no  compensation  for  staff  service  sepa- 

rate from  that  of  rank,  he  does  not,  within  the  meaning  of  the  ai'my 
regulations,  receive  pay  for  his  staff  appointment.     Id. 

RAILROAD    COMPANY.      See   Contracts,  9,   10;    Corporations,    2-6; 

Illinois, 

REBELLION,  THE.     See  Confederate  States,  1-5;  Confiscation. 
All  acts  done  in  aid  of  the  rebellion  were  illegal  and  void.    Dewing  t. 
Perdicaries,  193. 

RECEIPT    AND    ACCEPTANCE    OF    GOODS.    See  Frauds,  Statute 
of  4. 

RECORD.     See  Court  and  Jury,  4;  Jurisdiction,  4;  Patents  of  the  United 
States  for  Land,  1-4. 
1.  Under  the  provisions  of  the  act  of  March  3,  1877  (19  Stat.  844),  the 


780  INDEX. 

RECORD  (continued), 

cost  of  printing  all  reoorcU  in  this  oonrt,  after  Oct.  I  in  that  year, 
which  is  paid  by  the  government,  nnist  l»e  taxed  against  tlie  losing 
paily.  RailrtHttl  Cow/xtny  v.  Collector^  594. 
2.  The  appellee,  the  successful  party  in  this  court,  caused  the  printing 
of  the  record,  after  said  last-mentioned  date,  to  be  done  at  his  own 
expense,  but  at  a  cost  no  greater  than  if  the  work  had  been  done 
at  the  government  printing-oifice.  Z/e/c/,  that  such  cost  be  taxed 
agaiust  the  appellant.     Id, 

RECORDS,  EXEMPLIFICATION  OP.    See  PatentM  of  the  United  States 
for  Land,  3. 

RELEASE.     See  Mortgage,  3-0. 

REMOVAL   OF   CAUSES. 

1.  A  petition  for  the  removal  of  a  suit  from  a  State  court  to  a  Federal 

court  is  insufficient,  unless  it  sets  forth  in  due  form,  such  as  is  re- 
quired in  good  pleading,  the  essential  facts  not  otiierwise  appearing 
in  the  case,  which,  under  the  act  of  Congress,  are  conditions  pi-e- 
cedent  to  tlie  change  of  jui-isdiction.  Gold- Washing  and  Water 
Com /Kin  1/  V.  Keyes,  199. 

2.  A  suit  cannot  be  so  removed,  under  the  second  section  of  the  act  of 

March  3,  1875  (18  Stat.  470),  simply  because,  in  its  progress,  a  con- 
struction of  the  Constitution  or  a  law  of  the  United  States  may  ba 
necessary;  unless  it,  in  part  at  least,  arises  out  of  a  controversy  in 
regard  to  the  operation  and  effect  of  some  provision  in  Uiat  Consti- 
tution or  law  upon  tlie  facts  involved.     Id, 

3.  As  important  questions  of  practice  are  likely  to  arise  under  that  act, 

this  decision  is  to  be  considered  as  conclusive  only  upon  the  question 
directly  involved  and  decided.     Id, 

REPEAL   BY   IMPLICATIOX. 
A  statute  does  not,  by  implication,  repeal  a  prior  one,  unless  there  is 
such  a  positive  repugnancy  between  tliem  that  they  cannot  stand 
together.     Arthur  v.  Homer ^  137. 

RESPONDENTIA.    See  Bottomry  and  Itespondentia. 

RESULTING    TRUST. 

1.  In  Pennsylvania,  a  resulting  trust  in  land,  if  not  sought  to  be  enforced 

for  a  {leriod  of  twenty-one  years,  and  not  reaffirmed  and  continued, 
will,  under  ordinary  circumstances,  be  extingui&lied.  King  v.  Par- 
dee,  90. 

2.  Tliat  rule  is  especially  applicable  wliere  the  party  having  tlie  legal 

title  has,  during  the  required  />eriod  of  twenty-one  yeara,  been  in 
notorious  and  adverse  possession,  psiying  the  taxes,  exercising  all  the 
usual  rights  of  ownership,  and  his  title  has  for  the  whole  period 
been  on  record  in  the  proper  office.    Id. 
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BEVISED  STATUTES  OF  THE   UNITED  STATES. 
Tlie  following  sections  referi*ed  to  and  explained:  — 
Sects.  1 059-1062      See  LhmUtUow,  Statute  c/,  !• 
Sect  1009      See  Limitations,  Statute  c/,  1. 
Sect.  1079.     See  Witness,  2. 
Sect.  1201.     See  Quartermaster. 
Sect.  2504.     See  Imports,  Duty  on,  IL 
Sect.  3200.    See  Criminal  Law,  1. 
Sect.  3281.    See  Criminal  Law,  5. 
Sect.  5203.     See  Constitutional  Law,  8. 

RICIIMOXD,  FREDERICKSBURG,  AND  POTOMAC  RAILROAD 
COMPANY.    See  ConstUutional  Law,  12, 13. 

SALE. 
AVkiie  it  is  true  that  it  is  essential  to  a  sale  that  both  parties  should  con- 
sent to  it,  yet  the  consent  of  the  fonner  owner  need  not  be  expi'esslj 
given,  but  may  be  inferred  from  the  circumstances  of  the  transaction. 
Ketchum  v.  Duncan,  059. 

SAVINGS  BANKS.    See  District  of  Columbia,  I,  2. 

SCHOOL  LANDS. 

1.  llie  act  of  March  8,  1853  (10  Stat.  244),  granted  for  school  purposes 

to  California  the  public  lands  within  sections  10  and  30  in  each  con- 
gressional township  in  that  State,  except  so  much  of  them  whereon 
an  actual  settlement  had  lieen  made  before  tliey  were  surveyed,  and 
the  settler  claimed  the  right  of  pre-emption  witliiu  tlu-ee  montlis 
after  the  return  of  the  plats  of  the  surveys  to  the  local  land-ofHce. 
If  he  failed  to  make  good  his  claim,  the  title  to  the  land  embraced 
by  his  settlement  vested  in  the  State  as  of  the  date  of  the  completion 
of  tlie  surveys.     Water  and  Mining  Comimny  v.  Bugttey,  105. 

2.  In  tliis  case,  tlie  title  of  the  State  to  the  demanded  premises.  l>eing 

part  of  a  school  section,  having  become  absolute  May  19,  1800,  a 
mining  company  could,  under  the  act  of  July  20,  1800  (14  Stat.  253), 
acquire  no  right  to  thera.    Id. 

SECRETARY  OF  THE  INTERIOR.    See  Pre-emption,  JS. 

SECURITY   UPON  WRITS    OF    ERROR    AND    APPEALS.     See 
Practice^  7,  8. 

SEIZURE.     See  Confiscation,  I,  4. 

SEQUESTRATION.    See  Confederal  Slates,  6;  Confiscatum,   ConstUtt 
tional  Law,  9. 

SETTLER.    See  Pre-emption,  4. 

SIDEWALKS.    See  Contracts,  12-16. 

SILK  LACES.    See  Imports,  Duty  on,  5. 

SILK  PLAITED  GLOVES.     See  Impr^,  Duty  on,  9,  10. 
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8TLK  VEILS.    See  Tmpwt$,  Ihi/y  on,  1,  8. 

SIMILITUDE  CLAUSE    \CT  OF  AUGUST  30,  1842.    See  Imperii. 
Duty  on,  15. 

SOVEREIGNTY.    See  Fraud,  2. 

SPECIAL  IMPROVEMENTS.    See  Cof»/ractt,  12-16. 

SPECIAL  TAX.     See  Municipal  Bonds,  9. 

SPECIFIC  DESIGNATION.    See /mparto,  2)ti/y  on,  23. 

SPECIFIC  PERFORMANCE. 

A.  made  his  will  appointing  C.  his  executor,  and  devising  his  real  prop- 
erty in  South  Carolina  to  B.  for  life;  and,  after  the  determination 
of  that  estate,  to  C,  in  trust,  to  suppoi-t  certain  contingent  remain- 
dera  in  fee.  A.  afterwards  entored  into  a  contract  to  sell  the  prop- 
erty to  D.,  who  entered  into  possession,  and  paid  a  part  of  the 
purchase-money.  A.  died  without  receiving  the  balance  or  making 
a  conveyance,  and  C.  duly  qualified  as  his  executor.  //«/</,  that  a 
bill  by  B.  against  C.  and  D.,  to  compel  the  specific  performance  of 
the  coutract,  would  lie.    Bisseil  v.  IJeyward,  580. 

SPECIFIED  QUANTITY.    See  Contracts,  4-6. 

SPECTACLES.     See  Imports,  Duty  on,  16. 

STATE  COURTS.    See  Injunction;  Jurisdiction,  8;  Removal  of  Causes 

STATUTE  OF  FRAUDS.     See  Frauds,  Staiuie  of. 

STATUTE  OF  LIMITATIONS.     See  Limitations,  Statute  of. 

STATUTES,   CONSTRUCTION  OF.     See  Corporations,  2-5. 
A  well-known  rule  of  statutory  construction  remains  in  force  until  it 
shall  be  abolished  by  Congi^ess.     Arthur  v.  Morrison,  108. 

STATUTES  OF  THE    UNITED    STATES.     See  Revised  Statutes  oj 

the  United  States. 
The  following,   among  others,  referred  to,  commented  on,  and  ez« 

plained:  — 
1792.  ^lay       2.     See  Imports,  Duty  on,  13. 
1841.  Sept.      4.     See /Vtf-«ii/)//on,  4. 
18-12.  Aug.    30.     See  Imports,  Duty  on,  15,  17,  18. 
1843.  Mai-ch   3.     See  Patents  of  the  United  States  for  Land,  3. 
18.'>3.  March    3.     See  Pre-emption,  1,  4;  School  L"nds,  1. 
18(31.  March    2.     See  Im/wrts,  Duty  on,  6,  10,  II,  19,  21,  27. 
18C2.  July     14.     See  luifmrts,  Duty  on,  0,  10,  11,  17,  19,  21. 
1802.  July     17.     See  Confscation,  1,  4. 
1802.  July     17.     See  Criminal  Law,  0. 
1804.  June    30.     See  Im/wrt^,  Duty  on,  1,  4,  9,  12, 14j  10,  21.  22, 

24,  '27.  28. 
1864.  July       2.     See  Witness,  2. 
1866.  July     24.     s  <*  Cnustitufional  Law.  8. 
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1806.  July     26.     See  School  Landt^  2. 

1807.  March    2.     See  Importif,  Duty  on,  27. 
1870.  May     24.     See  District  of  Columftiay  1. 
1872.  June      6.     See  Imports,  Duty  on,  14,  24. 
1875.  Feb.       8.     See  Importtt,  Duty  on,  3. 

1875.  March    3.     See  Practice,  4;  Hemocal  of  Cauui^  2. 
1877.  March   3.     See  Jlecord,  1. 

STOCK,   TRANSFER  OF.     See  Bankruptcy,  1;  Confederate  States,  H. 

SUBSCRIPTION  TO  STOCK.  TRANSFER  OF.  See  Municipal  Dondt 
17. 

SUPERSEDEAS.  See  Appeal,  8. 
The  refusal  of  the  Circuit  Court  to  accept  a  supemedeas  bond,  wYien 
offered  during  the  tenn  at  which  the  decree  was  rendered  dues 
not  take  from  a  judge  of  that  court,  or  a  justice  of  thin  coui't, 
the  power  to  approve  one  thereafter.  Sage  t.  Railroad  Company, 
712. 

SURVEYS.    See  Pre-emption. 

TAXATION.     See  Constitutional  Law,  8,  11;  Corporatione,  2-5;  Debts,  1; 
Illinois;  MunicijxU  Bonds,  9. 

TELEGRAPHING   AND   TELEGRAPH    LINES.     See  ConstUutiofud 
Law,  3-6. 

TENDER.     See  Contracts,  1,  2. 
A  tender  of  payment  must,  to  stop  interest  or  costs,  be  kept  good.     It 
ceases  to  have  that  effect  when  the  money  is  used  by  the  debtor  for 
any  other  purpose.     Bissell  v.  Ileyward,  580. 

TENNESSEE.     See  Constitutional  Law,  8. 

TEXAS,  CONSTITUTION  OF. 
The  twelfth  section  of  the  act  of  the  legislature  of  Texas,  entitled  **  An 
Act  to  incorporate  the  San  Antonio  Railroad  Company,"  which  au- 
thorizes the  city  of  San  Antonio  to  subscribe  for  the  stock  of  said 
company,  and  issue  bonds  to  pay  for  tlie  same,  is  not  repugnant  to 
the  provision  of  the  State  Constitution  of  1845,  requiring  that  **  every 
law  enacted  by  the  legislature  shall  contain  but  one  object,  and  that 
shall  be  expressed  in  the  title."     San  Antonio  v.  Alehajfy,  312. 

TEXT-BOOKS.     See  Court  and  Jury,  3. 

THREAD  LACES.     See  Imports,  Duty  on,  5,  6. 

TITLE.     See  Confiscation,  4-7;  Coupons,  1;  Louisiana,  2;  Patents  of  the 
Unite»l  States  for  Land,  1-4 ;  School  Lands. 

TOLLS.    See  ^-wn/,  1-4. 
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TRADE-MARKS. 

1.  Wliere  a  inaiiufactiirer  has  habitaally  stamped  his  goods  with  a  par- 

ticular mark  or  brand,  a  court  of  equity  will  restrain  another  patty 
from  adopting  it  for  the  same  kind  of  goods.  McLean  t.  Fleming^ 
245. 

2.  Positive  proof  of  fraudulent  intent  on  the  part  of  the  infringer  is  not 

required  where  the  infringement  is  clearly  showa.     Id. 

i.  Although  no  precise  rule,  applicable  to  all  cases,  can  be  laid  down  as 
to  the  degree  of  resemblance  necessaiy  to  constitute  an  infringement 
of  a  trade-mark,  an  injunction  will  be  granted  where  the  imitation 
is  so  close,  Uiat,  by  the  form,  marks,  contents,  words,  or  their  special 
arrangement,  or  by  the  general  appearance  of  the  infringing  device, 
purchasers  exercising  ordinary  caution  ai-e  likely  to  be  misled  into 
buying  the  article  bearing  it  for  the  genuine  one.    Id, 

i.  It  is  not  necessary,  to  entitle  a  pai-ty  to  an  injunction,  that  a  specific 
trade-mark  has  been  infringed.  It  is  sufficient  to  satisfy  the  court 
that  the  respondent  intended  to  represent  to  the  public  that  his  goods 
wei-e  those  of  the  complainant.     Id, 

5.  In  this  case,  the  court  holds  that  the  appellant  has  infringed  the  trade- 
mark of  the  appellee;  but  that  the  latter,  by  his  long-continued  acqui- 
escence therein,  and  his  unreasonable  delay  in  seeking  relief,  has 
been  guilty  of  iuexcu.sable  laches,  and  is  not  entitled  to  an  account 
for  profits.  The  decree  below  is  therefore  affirmed,  so  far  as  it 
awards  an  injunction,  but  reversed  as  toidamages;  and  costs  in  this 
court  are  allowed  to  the  appellant.     Id, 

TREASURY  OF  THE  UNITED  STATES.    See  l^VaiMl. 

TRESPASS.    See  Preemption,  3. 

TRUSTEE. 
Bill  in  chancery,  praying  for  the  removal  of  the  defendant  as  the  trustee 
in  a  deed  made  to  secure  to  the  complainant  the  payment  of  a  bond 
in  the  defendant's  possession,  and  for  the  deliveiy  of  the  bond. 
Tlie  defendant  asserts  a  lien  on  the  bond  for  legal  services  rendered 
to  the  complainant.  Held,  I.  That  while  a  state  of  mutual  ill-will 
or  hostile  feeling  may  justify  a  court  in  removing  a  trustee,  in  a  case 
where  he  has  a  discretionary  power  over  the  lights  of  the  ce»lui  que 
trwtt,  and  has  duties  to  discharge  which  necessarily  bring  tlie  parties 
into  personal  intercourse  with  each  other,  it  is  not  sufficient  cause 
where  no  such  intercourse  is  required  and  the  duties  are  merely 
formal  and  ministerial,  and  no  neglect  of  duty  or  misconduct  is 
established  against  him.  2.  A  contract  to  pay  to  an  attorney-at-law 
for  his  serx'ices  in  suits  concerning  land,  if  it  be  recovered,  a  specific 
Bum  of  money  out  of  the  proceeds,  when  it  snail  be  sold  by  the  client, 
18  not  champertous,  because  he  neither  pays  costs  nor  accepts  the 
laud,  or  any  part  of  it,  as  his  comi^ensation.  3.  Nor  is  it  void  under 
the  Statute  of  Frauds,  because  not  in  writing;  for  it  may  be  per- 
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formed  wiUiin  the  year.  4.  The  land  having  been  recoyered,  and  by 
the  owner  sold  for  $38,000,  for  which  a  bond  was  taken,  and  left  with 
the  attoniey,  the  latter  has  a  lien  on  the  bond  for  money  due  hini  for 
his  services  as  such.  5.  Where,  under  the  circumstances  mentioned, 
the  client  brings  a  bill  in  chancery  for  the  removal  of  the  attorney  from 
his  position  as  trastee  in  the  deed  to  secure  the  purchase-money,  and 
£or  tlie  delivery  of  the  bond,  it  is  the  duty  of  tlie  court  to  decide  on 
the  existence  and  amount  of  the  lien  set  up  in  the  answer,  and  to 
decree  such  delivery  on  payment  of  the  amount  of  the  lien,  if  one 
be  found  to  exist.  6.  Though  the  defendant,  by  neglecting  to  file 
a  cross-bill,  can  have  no  decree  for  affirmative  relief,  it  w  proper  for 
the  court  to  establish  tlie  condition  on  which  the  delivery  of  the 
bond  to  the  complainant,  according  to  the  prayer  of  the  bill,  should 
be  made,  and  to  require  such  delivery  on  the  peiiormauoe  of  that 
condition.     McPherson  y.  Cox,  401. 

TRUST-FUND. 
AMiere  a  trust-fund  has  been  perverted,  the  eesttti  que  trust  can  follow  it  at 
law  as  far  as  it  can  be  traced.     United  States  v.  State  Banky  80. 

ULTRA   VIRES.     See  ContractSy  9,  10,  14. 
The  doctrine  of  ultra  vires,  when  invoked  for  or  against  a  corporation, 
should  not  be  allowed  to  prevail,  where  it  would  defeat  the  eu<ls  of 
justice  or  work  a  legal  wrong.     Railuxiy  Company  v.  McCarthy^  258. 

UNSURVEYED  LANDS  IN  CALIFORNIA.     See  Pre-emption ;  School 
Lands,  1. 

USURY. 
Suit  by  a  national  bank  upon  a  bill  of  exchange.  Defence,  usury.  The 
bank,  in  discounting  the  bill,  reserved  a  greater  amount  tlian  was 
allowed  for  interest  by  the  law  of  the  State  where  it  was  situated. 
There  was  no  proof  of  the  current  rate  of  exchange.  Held,  that  the 
bank  was  entitled  to  recover.     Wheeler  v.  National  Bank,  2C8. 

UTAH,  CODE  OF  PRACTICE  OF. 
By  the  Code  of  Practice  of  Utah,  the  failure  of  a  defendant  to  appear  at 
the  time  of  the  a.ssessment  of  damages  against  him  by  the  court  is 
a  waiver  by  him  of  an  assessment  by  a  jury.     McAllister  v.  Kuhn^  87. 

VALUE,  STIPULATION  FOR.    See  Practice,  0. 

WAIVER.     See  Insurance,  ^^, 

WARRANTY.     See  Contracts,  4. 

WITNESS. 
1.  At  common  law,  a  party  to  a  suit  is  a  competent  witness  to  prove  the 
contents  of  a  trunk  or  package,  which,  by  other  testimony,  is  shown 
to  have  been  lost  or  destroyed  under  circumstances  that  render  some 
one  liable  for  the  loss.     United  States  v.  Clark,  87. 

VOL,  VI.  *A 
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WITNESS   ieantin^d). 

2.  Sect.  1079  of  the  lieyiaed  Statates  was  intended  to  do  no  more  than  ta 
rmtore  in  Uie  Court  of  Claims  Uie  common-law  rule  excluding 
parties  as  witnesses,  which  had  been  aboli^thed  by  tlie  act  of  July  2, 
16G4  (13  Stat  351);  and  hence  the  petitioner  in  this  case  is  a  com- 
petent witness  to  prove  tlie  contents  of  a  package  of  go\'enimeut 
money  taken  from  his  official  safe  by  robbers.     Jd, 

t.  The  petitioner  being  competent,  neither  his  testimony  before  the 
court-martial  which  convicted  the  robbers,  nor  his  report  of  tiie  loss 
to  his  su|ierior  officer,  is  admi:isib]e  as  independent  or  orgiual  evi* 
deuce,  though  it  might  be  proper  as  corroborative  of  his  own  testi- 
mony.   Jti, 

4.  Where  a  witness  testifies,  in  his  direct  examination,  to  a  parchase 
mtule  by  him,  it  is  competent  on  cross-examination  to  a^k  him 
whether  his  contract  was  in  writing;  and,  if  it  was,  to  identify  th« 
paper.     Gregory  v.  AlarriM,  619. 

WORDS. 
••  Aliout."    See  Cotifractn,  4-6. 
«*  Knowingly  and  Wilfully."    See  DlMling^  2,  3. 
•♦  More  or  Less."    See  CofUmctn,  4-6,  8. 
**  Taking."     See  Comttitutional  Latc^  13. 
**  Utter  Ix)ss."     See  liuttumry  and  Iie.ywndefittaf  L 
*•  Voyage  or  Voyages."     See  Cvntracts,  3. 

WRONGFUL  CONVERSION,  ACTION  FOB.    See  Pleading,  1. 


3  bios  Ob  Ibb  lAH  7 


^ 


